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ADVERTISEMENT. 


X  HE  Editor,  having  completed  the  first  Volume  of 
a  New  Series  of  Ecclesiastical  Reports,  takes  this 
opportunity  of  stating  his  intention  of  continuing  to 
publish  them,  upon  the  present  joi^n— -which  differs 
but  little  from  that  adopted  by  the  late  Editor ; 
and  perfectly  accords  with  the  system  recommended 
by  Lord  Bacon,  in  the  aphorisms  selected  to  adorn 
the  title-page.  This  he  is  fully  satisfied  is  the  best, 
not  to  say  the  only  mode,  of  reporting  cases  of  or- 
dinary  occurrence  in  the  ecclesiastical  courts,  with 
any  degpree  of  uniformity  and  consistency— although 
he  is  sensible  that,  in  one  respect,  it  tnay  be,  and  is, 
prudently  departed  from,  by  those  who  record  the 
proceedings  of  other  courts  of  judicature. 

The  decisions  of  the  **  Court  of  Delegates"  being 
only  conveyed  to  the  public  in  the  terms  of  their 
"  decrees,^  it  is  necessary ,  in  reporting  the  pro- 
ceedings of  that  court,  to  accompany  the  '^  case," 
with  the  **  argument  and  decree^^  instead  of  the 
*^  judgment y^  which  follows  the  "  case,"  (and,  ge- 
nerally speaking,  at  once)  in  other  instances.     This 

is  stated,  to  explain  what  might  seem  anomalous^ 
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Tl  ADVERTISSMENT* 

in  the  conduct  of  these  Reports^  to  the  reader^  un- 
acqufiinted  with  the  practice  of  the  '^  Court  of  De- 
legates" in  this  particular. 

It  only  remains,  that  the  Editor  should  acknow- 
ledge the  liberal  assistance  which. he  has  received 
from  the  gentlemen  of  his  own  Bar,  (especially  from 
his  kind  friend,  the  Editor  of  the  former  Series) '  yi 
the  compilation  of  these  Reports*— and  the  en- 
couragement which  has  been  extended  to  him  by 
the  learned  Judge,  who  determined  by  far  the 
greater,  and  the  rery  principal,  part  of  the  follow-^ 
ing  Cases. 
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Pbrrin  v.  Pjc&rik. 

ffilnry 

(On  the  Admission  of  the  Libel.)  Term. 

-  Ifit  Session. 

1  HIS  was  a  suit  for  a  separation  h  mensd  et  The  life's  in* 
thorOf  by  reason  of  adultery,  promoted  by  William  her  single  tute 
Perrin  against  his  wife  Frances  Eleanor  Perrin.  ^  JLfir^tC 

The  three  first  articles  of  the  libel  pleaded,  in  bwi^^/,^* 
SQbstance,  the  marriage  of  the  parties  on  the  7th  '^Z^^t' 
of  April,   1818|-*-and    their    Subsequent    cohabita*  wciwd  «/^*«n», 
tion,  as  husband  and  wife,  until  the  26th  of  Feb-  ndnitery, 
niary,  1820*    The  fourth  article  then  went  on  to  wlfe^^ 
plead, 

^'  That  on  Saturday  the  said  26th  day  of  February, 
in  the  year  1820,  the  said  William  Perrin  was  in- 
formed, and  it  then  for  the  first  time  came  to  his 
knowledge,  that  his  wife  the  said  Frances  Eleanor 

VOL»  I.  A 
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m 

1822.       Perrin  had,  previous   to  their  aforesaid  marria^e^ 
^^^^      carried  oa   a  lewd  and   criminal    intercourse  with 
a  person  named  ^  by  whom  she  had  be- 

come pregnant,    and  that  she  had  been  delivered 
of  a  male  child,  begotten  on  her  body  by  the  said 
'  J  that  she  had  also,  previous  to  their  said 

marriage,  carried  on  a  like  intercourse  with  another 
person  named  ,  by  whom    she    had  also 

become  pregnant,  and  that  3he  had  heen  delivered 
of  a  female  child,  begotten  oa  her  body  by  the 
said  ;  and   that   she    the    said    Frances 

Eleanor  Perrin  had,  since  her  said  marriage, 
continued  to  receive,  from  the  first  of  her  said 
paramours,  an  allowance  of  40/,  per  annum,  and 
an  allowance  of  20/.  per  annum  from  the  second. 
That  on  receiving  such  information,  the  said 
William  Perrin,  in  the  presence  and  hearing  of 
her  mother  Frances  Hislop,  and  others  their  mu- 
tual friends,  charged  his  said  wife  with  the  mis- 
conduct hereinbefore  pleaded;  the  several  circum- 
stances of  which  she,  the  said  Frances  Eleanor 
Perrin,  then  and  there,  admitted*  to  be  true.  That 
the  said  William  Perrin  thereupon  determined  to^ 
and  did  accordingly,  separate  himself  from  his 
said  wife,  and  on  the  following  Monday,  the.  28th 
day  of  the  said  month  of  February,  quitted  his 
house  in  Pitt's  Place,  leaving  his  said  wife  therein^ 
and  did  not  return  to  the  same ;— -that  on  the  13th 
day  of  the  month  of  March  following,  a  deed  of 
separation  was  entered  into,  and  executed,  by  and 
between  the  said  William  Perrin  on  the  one  part, 
and  the  said  Frances  Eleanor  Perrin  and  Frances 
Hislop  on  the  other  part,  whereby  it  was  agreed, 
that  the  said  William  Perrin  and  Frances  Eleanor 
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Perrin  should  live  separate  and  apart  from  each 
other,  and  that  the  said  William  Perrin  should 
make  his  said  wife  an  allowance  of  l/«  11^.  6d.  per 
week  for  her  board  and  maintenance  :^-that  the 
weekly  allowance  aforesaid  was  regularly  paid  by 
the  said  William  Perrin  from  the  time  of  the  ex- 
ecation  of  the  said  deed  of  separation  up  to  Sa- 
turday the  25th  day  of  August^  last  (1821)  in-^ 
elusive,  in  the  beginning  of  which  month  the 
facts  after  pleaded  -  first  came  to  the  knowledge 
of  the  said  William  Perrin." 

The  subsequent  articles  of  the  libel  pleaded 
various  acts  of  adultery  committed  by  the  wife 
after  the  separation,  which,  coming  to  the  hus- 
band^s  knowledge,  gave  occasion  to  the  present 
suit 

JlTBaMENT. 

Sir  John  Nicholii. 

The  objections  to  the  admission  of  this  libel 
are  confined  to  the  fourth  article,  which  pleads 
the  incontinence  of  the  wife  with  two  persons, 
neither  of  whom  is  an  alleged  adulterer  in  ther 
cause,  prior  to  the  celebration  of  the  marriage.  It 
n  objected,  that  the  marriage  was  a  waiver  of  all 
former  misconduct  on  the  part  of  the  wife;— 4hat 
as  no  sentence  of  separation  can  be  founded  on 
the  wife*s  incontinence  prior  to  the  marriage,  it  is 
improperly  mixed  up  in  a  suit  which  is  limited,  in 
its  object,  to  the  obtaining  of  that  sentence  ;•— and 
that  the  efTect  of  its  introduction  is  injurious  to  the 
wife,  as  disposing  the  Court  to  a  belief  of  those 
charges^  which  being  proved  to  its  satisfaction,  it 
ii  bound  to  pronounce  as  prayed  by  the  husband. 
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,ien.  It  is  said^  however,  on  the  other  hand,  that  the 

^«tory  matter  objected  to  is  pleaded,  not  to  criminate 
the  wife^  but  in  apology  for  the  conduct  of  the 
husband— <tnd  to  apprize  the  Court  of  the  fact  that 
the  parties  were  living  separate  and  apart,'  at  the 
.time  when  the  adultery  in  question  is  alleged  to 
iiave  been  committed.  But  to  compass  this  last 
object^  which  is  all  that  is  requisite,  it  will  be 
mifiicient  if  the  fact  of  separation  be  pleaded, 
generally,  without  a  detail  of  the  circumstances 
under  which  that  separation  was  had.  All  which 
it  is  necessary,  afid,'thereforei  all  which  it  is  proper 
for  the  Court  to  be  informed  of  is,  that  the  parties^ 
at  the  time  in  question,  were  living  separate  by 
mutual  consent.  If  indeed  the  wife  should  set  up 
a  case  of  desertion  by  the  husband,  without  any 
provocation  on  her  part,  her  antenuptial  miscon* 
duct  might  be  fairly  pleaded  in  his  justification. 
It  might,  possibly,  too,  be  fairly  pleaded  by  the 
husband,  re»ponsively  to  the  wife's  libel,  in  a  suit 
for  restitution  of  conjugal  rights.  But,  in  thia 
stage,  at  least,  of  the  present  cause,  I  am  of  opi- 
nion that  its  allegation  is  improper,  and,  conse- 
quently, I  direct  the  fourth  article  of  this  libel  to 
be  reformed  (a),  by  the  omission  of  that  part  of 

(a)  The  article  stood  as  reformed, 

**  That  in  the  tnonth  <sf  Febraary,  in  the  year  18^0,  some 
nnhappj  differences  hanng  arisen  between  the  said  William 
Perrin  and  Frances  Eleanor  Perria  his  wife,  it  was  mutaall  j 
agreed  between  them,  that  they  should  thenceforth  live  se- 
parate and  apart  from  each  other; — and  that  the  said  William 
Perrin  should  make  his  said  wife  an  allowance  of  IL  lit.  BdL 
per  week  for  her  board  and  maintenance; — that  accordingly, 
on- Monday,  the  28th  day  of  February,  the  said  William  Perrin 
quitted  his  said  house  in  Pitt*s  Place,  leaving  hb  said  wife 
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H  wbieh  pleadg   die   wife's  incoBtinence  in   her       IBM. 
tingle  state.     The  wife,  by  these  means,    is  pre*      ^^ 
dnded  from  suffering  any  injury  by  the  production     wv^ 
of  extraneoas  matter  unfavourable  to  her  defence :      Pbrbin 
tad  even  the  husband  may  be  ultimately  benefited     PimaM^ 
in  being  saved  the  expence   of  going   into  proof 
of  &ct8,  which,  after  all,  may  .have  little  bearing 
opon  the  real  question  at  issue  in  this  cause. 

dwreiD,  and  did  not  return  to  the  same;— >tliat  the  weekly 
allowance  aforesaid  was  from  that  time  regularly  paid  to  the 
said  Frances  Eleanor  Perrin  hy  the  said  William  Perrtn,  up 
to  Satnrday,  the  25th  day  of  August  last,  inclusive,  in  the 
bagiDBing  of  whioh  month  the  facts  after  pleaded  first  came 
lo.  the  haowledge  of  the  said  William  Perrin." 

The  omission  of  the  *'  deed  of  separation"  in  the  article,  as 
refonned,  was  occasioned  by  the  counsel  for  Mrs.  Perrin  in- 
aiating  on  its  bein|;  vmexed  to  the  Ubeli  if  it  were  specifically 
pleaded. 


4  ^^tf^^a 

(An  Appeal  from  the  Consistory  Court  of  London.)      Hilary 


T 


Term. 

4th  Session* 


HIS  was  a  cause  of  nullity  of  marriage  by  rea^  if  a  party 
son  (as  alleged)  of  minority,  promoted  and  brought  A^jurLdlc!*^ 
originally  in  the  Consistory  Court  of  London,  by  e^"|^j^c^| 
the  Most  Honorable   fteorge  Augustus  Marquess  Co«jrt.  though 

dent  witbin 
another  jarisdiction,  appear  and  Bohmit  to  the  iuit,  snch  original  defendant  (d/pr« 
tiori  one  citied  to  see  proceediiigt  by  such  orij^al  defendant)  is  bound  to  the  jn« 
mdiction« 
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mt;       of  Donegalf  of  the  parish  of  &t.  Mw^-^e^Kinef  ift 
^^^      the  coanly  of  Middlesex,  and  diocese  of  LoadoHi 
\^s^     and  province  of  Canterbury,  against  the  Most  Ho- 
CBicHBstiB  norable  Oharlotte  Anna,  Marchioness  of  Donegid 
DmiMAt.    (wife   of  the  said  Most  Honorable  George  An? 
gustos  Marquess  of  Donegal),  the  said  Marchidnes$ 
pf  Donegal  being,    in    such   cause,   described   as 
Chariotte  Anna  May,  spinster,  falsely  calling .  her- 
self Marchioness  of  Donegal,  of  the  parish  of  St. 
James's,  in  the  county,  diocese,  and  province  afore* 
;said. 

The  history  of  this  cause,  and  the  proceedings 
had  in  it,  are  so  folly  detailed  in  the  judgm^it  (a), 
that  any  preliminary  statement  of  them  would  be 
mere  tautology. 

JUOOMBNT. 

Sir  John  Nicholii. 

This  is  an  appeal  from  the  Consistory  Court  of 
London,  where  the  suit  was  originally  depending. 
It  was  a  cause  of  nullity  of  marriage  **  by  reason 
of  minority,  and  want  of  legal  consent,**  pro- 
moted by  the  Marquess  of  Donegal  against  the 
Marchioness  of  Douegal,  or,  as  she  is  described 
in  the  proceedings,  against  Charlotte  Anna  May, 
spinster,  falsely  calling  herself  Marchioness  of  Do* 
neg^. 

The  citation  was  returned  on  the  2d  Session 
of  Easter  term,  1821,  and,  on  the  same  day,  an 
appearance  was  given  for  the  party  cited,  and  a 
libel  prayed.  That  libel  was  brought  in  on  the 
3d  Session,  or  next  following  Court  day— on 
which  day,  a  decree  to  see  proceedings  in  the  cause, 

(a)  Wherever  this  occurs^  it  is  the  editor's  wish  to  confine 
himself  to  the  judgment  only. 
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wjlh  the  usual  itititMtion,  was  Ukea  oi^  agimiit       lass. 
Arthur  Chich^ter  apd  Geoi^e  Chichester,  Esqrs.      ^^^^ 
the  lawful  jn^phews  of  the  plaintifF,   and    against     \^^ 
Sir  Arthur  Chichester,  Bart,,  and  the  Rev.  Edward  CHicRnrBft* 
Chichester^  Clerk,  two  collateral  kinsmen    in  the    dommal. 
pext  d^ree^-t}ie  presumptive  heirs  in  succession, 
to  the  plaintiff's  honors  and  estates,  in  the  event  of 
marriage  with   the  defendant,   sought   to   be  im« 
pugUjMl    in    the    present    suit,    being    pronounced 
null  and.  void*    This  '^  decree  to  see  proceedings" 
was   directed    to   issue  by  the  Judge,    on  motion 
9i  coiinsel,  and   at  the  instance  of  the  defendant. 
It  was  returned,   duly  served   upon    three  of  the 
parties  cited,  on  the    4tb  Session,     A.  decree,  by 
letters    of  request,  was  served  upon  George  Chi- 
chester, Esq.    the    fourth  party  cited,  in    another 
diocese— and  was  returned  on    the  1st  Session  of 
Tri-ity  term. 

On  the  4th  Session  of  Easter  term,  the  Judge 
admitted  the  libeU  to  which  the  proctor  for  the 
Marchioness  (confessing  only  the  marriage  as  plead-» 
^)  gave  a  negative,  issue.-— At  the  same  time,  by 
way  of  further  answer  to  the  libel,  he  asserted,  and 
then  brought  in,  an  allegation,  which  stood  for 
admission  on  the  1st  Session  of  the  ensuing  term. 
On  the  same  day,  the  Judge,  on  motion  of  counsel, 
founded  upon  affidavits  of  the  witness's  age  and 
infirmity,  permitted  Dame  Elizabeth  May,  widow, 
to  be  examined  upon  this  allegation  dt  bene  esse. 
Afterwards,  sitting  the  Court,  a  proctor  appeared 
for  Arthur  Chichester,  Esq.  but  under  protest  to  the 
jorisdiction  of  the  Court,  which  he  assorted  that  he 
would  be  ready  to  extend  by  the  next^  Court  day  ; 
and  prayed,  that  no  examination  de  bene  esse  of 
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iBMi  Dame  Elizabeth  May  shodd  be  had  in  the  iiiterva]-^ 
Term!  ^  whtch  prayer  however  the  Judge,  after  hearing 
w^r^  counsel  on  both  sides,  refused  to  accede. 
<;HicHBtTBa  The  act  entered  into,  on  the  part  of  Mr.  Arthni^ 
J>oiii(i4&.  Chichester,  on  one  side,  and  of  the  Marqness  and. 
Marchioness  of  Donegal,  sevendly,  on  the  other# 
was  not  sped  and  concluded  till  the  bye*day  of  the 
following  term.  It  was  arg^d  on  the  28th  of 
July;  and,  further,  on  the  1st  of  August,  twa 
sittings  of  the  Court  after  term ;  when  the  Judge 
was  pleased,  as  the  minute  expresses  it,  **  to  over-^ 
rule  the  protest  so  far  as  respected  the  jurisdiction 
of  the  Court  by  reason  of  the  alleged  residence  of 
the  party  originally  cited.'*  From  this  order  of 
Court,  the  proctor  for  Mr.  Chichester  appealed  m- 
stanter ;  and  was  assigned  to  prosecute  his  appeal 
by  the  1st  Session  of  the  next  term.  The  Judge 
then  proceeded  to  admit  US  proof  the  allegation 
brought  in  on  the  part  of  the  Marchioness,  which 
had  stood  on  admission  ever  since  the  4th  Session 
of  the  preceding  term,  and  a  decree  for  answers, 
compulsories,  and  commissions,  and  requisitions  fop 
taking  the  evidence,  were  directed  to  issue  in  the 
.  ordinary  course.  On  the  same  day  Dame  Elizabeth 
May  was  produced  as  a  witness,  and  subsequently 
examined.  All  this  in  the  presence,  and  without 
opposition  on  the  part,  of  the  proctor  for  the  Mar-* 
quess.  No  further  step  appears  to  have  been  taken 
in  the  cause  till  the  15th  of  August,  when  other 
witnesses  were  produced,  and  admitted,  before  a 
surrogate,  whose  examinations  were  taken  in  due 
course. 

The  inhibition  in  this  Court  was  extracted  on  the 
17th  of  September,  was  served  on  the  24th ;  and 
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was  Tetmmed  on  tiie  Ist  Session  of  Miiihaelmas       1622, 
tenn*    The  libel  of  appeal  was  brought  in  on  the      ^^ 
4th  SessioQ^-^md^  on  the  bye-day'  of  that  tenn,     wv^ 
Hs  admigsion  was  opposed,  as  not  discloBing,  upon  cbicbbttbA 
Ae  fiice  of  it,  an  appealable  grievance.    But  the.   VomioAu 
CSourt  was  of  opinion  that  this  objection  could  only 
be  taken  by  an  appearance  under  protest  to  the  in** 
faibition.    The  Court  therefore  admitted  the  libel  of 
appeal^  as  declining  to  pronounce  upon  the  merits 
of  the  appeal,  with  nothing  before  it  but  the  libel 
only.     The  process  has  been  since  brought  in,  in 
proof  of  that  libel^  and  the  appeal  has  been  so- 
lemnly argued— -and  it  now  becomes  the  duty  of  the 
Court  to  pronounce,  upon  fall  information,  on  the 
whole  matter  of  the  alleged  grievance. 

The  pleadings  and  prayers  on  either  side  are,  in 
substance,  to  this  effect.  The  libel  pleads,  that  the 
party  against  whom  the  proceedings  are  had  was 
ittegitimate— was  a  minor — and  was  married  by 
ifcense,  with  no  other  consent  than  that  of  her  pu- 
tative father.  It  prays  therefore  a  sentence,  pro-* 
nouncing  and  declaring  the  said  marriage  to  have 
been  null  and  void,  by  reason  that  a  putative  father 
is  incempetent  to  give  that  consent  to  the  marriage 
of  a  minor,  by  license,  which  is  required  by  the 
marriage  act  {a). 

The  defence  set  up  is,  not  the  defendant's  legiti- 
macy^ or  that  her  putative  father's  consent  to  her 
marriage  was  valid  in  law ;  but  it  is— >that  she  was 
a  major  at  the  time  of  her  marriage,  notwitbstandi 
ing  her  supposed  minority  ;  and,  consequently,  that 
she  was  capable  of  contracting  lawful  matrimony 

O  Homer  v.  Liddiard,  Conftistory,  24th  May,  1790* 
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M99^      ]by  license^  wxAoat  any  ceuient  at  all.    H^r  allcga.* 

l^nMif     ^^'^  pleads,  that  she  was  born  in  the  month   of 

<^\^^^     March,  1774,  and,  therefore,,  that  she. was  twenty* 

pucBBSTxn  0Be  years  and  nearly  five  months  old  vfhea  married 

to  the  plaintiff  (then  Lord  Belfast)  in  the  month  of 

August,  1795.    On  this  ground  it  4s  prayed  that  the 

marriage  so  had,  and  sought  to  be  impugned  oi| 

the  suggestions  made  in   the    libel,  may  be  pro* 

pounced  good  and  valid. 

:  And  here,  in  the  first  place,  I  must^  observe,  that 
this  allegation,  upon  the  face  of  it,  discloses  the 
defendant's  case  as  to  the  single  material  fact,  with 
the  utmost  particularity.  It  specifies  the-  exact 
time  and  place  of  the  mother's  delivery  in  1774 ;  it 
vouches,  by  name,  the  parties  immediately  privy  to 
that  delivery,  as  the  midwife,  the  nurse^  &c. ;  dis- 
tinguishing, as  it  goes,  those  who  are  dead  from  the 
survivors.  It  establishes  (in  plea  that  is)  the  iden- 
tity of  the  infant  so  bom  with  the  present  defen- 
dant, by  circumstances  which,  if  established  in  eyi- 
denee,  are  conclusive  of  that  fact.  It  not  simply, 
tbwefore,  appnzes  an  adverse  party  of  the  nature  of 
the  case  sci.  up  in  defence,  but  fully  instructs  him 
how,  and  where,  measures  may  be  taken,  and  in« 
quiries  made,  by  nirhich,  if  other  than  genuine,  that 
case  may  be  met  and  refuted. 
.  Nor  can  the  Court  in  this  place  omit  also  to 
observe,  upon  the  substance  of  the  decree  to  see 
proceedings  which  has  issued  in  the  cause.  For  this 
is  not,  as  has  been  suggested,  a  compulsory  process^ 
menacing  the  parties  cited  with  any  penalty  in  case 
of  non-appearance— it  merely  invites  them  to  be- 
come parties  to  the  suit,  if  they  deem  it  their  interest 
so  to  do— -with  intimation— *that  otherwise  the  suit 
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inytt  ppoeeed  in  tbeir  absence.    The  decrcfe  these*      l-^ 
fioire  WW  liardly  more  than  a  legul  notice  of  suit  i      rlmn? 
andy  to  what  xnconvemence    it  could  9abject   the     ^^^^sr^ 
parties  cited,  is  not  veryobvibns:  it  left  tbem  at  Cmchbo*^ 
KberCy  to  appear  or  not  to  appear,  to  act  or  not  tp    Doiiboa*^ 
act  in  the  cause,  ad  libit  a. 

,  The  grieTaiiees  on  the  part  of  the  Jndge  <tf  the 
CoDsistory  specialfy  appealed  6^001,  as  set  forth  in 
the  several  instnunents  of  appeal,  are,.  Ist.  **  tlmt 
he,  the  said  Judge,  over-«raled  the  protest  entered 
on  the  part  of  Arthur  Chichester,  Esq*  to  the  cita* 
tion  issued  and  returned  against  him,  to  see  the 
proceedings  in  the  cause,  so  far  as  respected  the 
jurisdiction  -of  the  Court  by  reason  of  the  alleged 
residence  of  the  party  originally  cited ;^^  and, 
secondly,  that  he  ^<  proceeded  to  do  further  acts  in 
the  canse,  (to  wit„  by  admitting  an  allegation, .  and 
granting  a  decree  for  answers,  compulsories,  &c.) 
notwithstanding  an  appeal  from  the  protest  being 
so,  in  part^  over*mled,  was  entered,  instanter^  by  the 
proctor  for  ;the  said  Arthur  Chichester,  and  defer^ 
red  to,  on  the  part  of  the  Judge,  by.  the  as^figna- 
tion  of  a  term  for  the  prosecution  of  the  said  ap* 
peal/'  It  will  be  proper,  therefore,  or  convenient 
at  least,  to  consider  these  heads  of  grievance,  in 
the  order  in  which  they  thus  present  themselves. 

When  Mr.  Arthur  Chichester,  the  present  appel^ 
hnt,  appeared  in  the  Court  below  under  protest- 
he  was  assigned,  technically  speaking,  *'  to  ex-* 
tend  his  protest;**  that  is,  to  state  his  grounds  of 
exception  to  the  jurisdiction  of  the  Court  in  a  sort 
-of  informal  plea,  which  is  termed,  in  our  Courts, 
^*  An  act  of  Petition."  The  very  object  of  that 
assignation  was,   that  such  grounds  of  exception 
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id22..      should  be  stated^  specifically,  and  distinctly  so»  Ibat 
Temf      *^*^  ^^^  Court  and  the  adverse  party  might  be  duly 
Vi^vi^     apprized  of  them;    and  in  order  that  the  latter 
€azcBB9TBft  might  Aimish,  if  able  so  to  do,  a  counterstatemeit 
DomoAu    Upon  any  matter  either  of  law  or  fa;ct.    Now,  upon 
adverting  to  the  act  of  Court,  which  I  must  pre^ 
sume  to  have   been   entered   into  with  thisview^ 
1  am  rather  surprised  at  the  present  appeal.    For 
llie  act,  as  originally  extended,  has  not  one  word  in 
respect  to  Lady  Donegal's  residence  in  Ireland,  but 
alleges  grounds  of  protest  of  quite  a  distinct  and 
dissimilar  nature.    The  grounds  of  protest  stated 
in  the  act  are,  that  no  instance  occurs  of  the  issue 
of  a  similar  process  in  any  suit  of  nullity  of  mar- . 
riage,  where  the  allied  ground  of  nullity  was  a 
breach  of  the  marriage  act ;  that  as  no  remainder* 
man  can  institute  this  species  of  suit  for  his  own 
benefit,  so  neither  is  he  compellable  to  become  a 
party  to  it  for  that  of  any  body  else ;  that  the  party 
cited  bas  no  direct ,  immediate^  interest  in  the  point 
at  issue  in  the  cause ;  and  that  neither  the  proceed- 
ings had,  nor  the  sentence  pronounced  in  it,  will  be, 
legally,  binding  on  him*     The  act,  therefore,  prays, 
that  the  Judge  will,  for  all  these  several  reasons, 
pronounce ''  the  said  Arthur  Chichester,  Esq.  to  have 
been  unduly  and  illegally  cited,  and  will  dismiss  him 
from  any  fiirther  observance  of  justice  in  the  cause, 
with  costs."    In  support  of  that  prayer  it  goes  on  to 
charge,  'that  *'  the  proceedings  carrying  on  in  the 
suit  between  the  Marquess  and  Marchioness  of  Do- 
negal are  collusive;"  and  that  the  object  of  the 
suit  is  *'  to  uphold  a  pretended  marriage  by  fraud 
'  and  connivance :"  and,  in  verification  of  this  charge, 
it  travels  into  a  variety  of  extraneous  matter  (par* 
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tieulariy  as  with  reference  to  certain  afiieiirs  of  Lord       las^ 
Belfaat,  the  plaintiff's  eldest  son,  in  the  year  1819,)      ^^ 
n(A  rery  regrularly  introduced,  it  must  be  admitted»     <^^\r^ 
into  a  mere  question  of  protest*    Now,  it  is  obvious  CnicHBttw 
that  all  this  had  nothing  whatever  to  do  with  the    dqmuqu. 
jurisdiction  of  the  Court  below,  so  far  as  it  depended 
on  <^  the  residence  of  Lady  Donegal  in  Ireland." 
'And  yet  the  Courts  pronouncing  for  itd  jurisdiction,     . 
notwithstanding   such  residence,  originally  consti- 
tuted the  sole^  as  it  still  does  the  principal  grievance, 

that   is  ^wtt,  by  the  present  appeal,   into  this 
Court. 

The  protest,  so  extended,  was  replied  to,  severally, 
on  the  parts  of  both  Lord  and  Lady  Donegal  -,  the 
latter  insisting  on  the  propriety  of  the  decree  taken 
out,  on  grounds  to  which  I  shall  presently  have  oc* 
eaaion  to  advert ;  and  both  denying,  explicitly,  the 
charge  of  ccdl^sion,  either  in  the  institution,  or  con-* 
duct,  of  the  suit.  It  is  in  a  rejoinder  on  this  reply 
that  the  alleged;  fact  of  residence  first  discloses  it- 
self ;  namely,  that  Lady  Donegal  **  had  been  con- 
tinually for  the  four  years  last  past,  and  then  was, 
resident  in  Ireland/'  Now  it  is  manifest,  as  well 
from  its  place  or  position  in  the  act,  as  from  the 
immediate  context  of  this  averment  (a),  that  it  was 

(a)  **  And  the  said  Shephard  (tbe  proctor  for  Mr.  Chichester) 
farther  alleged,  that  whereas  it  is  alleged  by  the  said  CMentiid 
(proctor  for  the  Marquess  of  Donegal)-  that  his  said  party,  the 
said  Marqness  of  Donegalt  institated  proceedings  against  his  said 
wife,  withoat  her  concnrrence  and  agaiiist  her  approbation,  and 
denied  that  in  the  said  snit  the  libel  or  allegation,  or  other  pro- 
ceedings, have  been  concerted,  agreed  upon,  or  settled  by  or 
between,  and  in  behalf  of  the  said  Marqness  of  Donegal  and 
Chttrlotte  Anna  May,  calling  herself  Marchioness  of  Donegal ; 
now  the  said  Shephard  denied  the  same  to  be  tme,  and  alleged 
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)a2i.       originftHy  introduced  into  the  cause  for  a  mere  inci« 
^^^      dentil  purpose ;  namely,  that  of  fixing,  on  the  orl- 
wvw      ginal  parties  in  the  suit,  a  charge  of  collusion ;  and  ^ 
CHicHBSTBft  not  as  It  ground  of  protest,  properly  so  called.    The 
iMnrBeAfc    matter  therefore  of  residence,  as  applying  to  the 

Srisdiction  of  the  Court,  betwe^i  Lord  and  Lady 
oneg^,  was  a  m^re  objection^  taken  by  cotmsel 
in  the  argument  upon  tile  protest;  and  how  the 
oYer*ruling  that  <'  objection*^  (for  suck  the  minute 
should  have  termed  it,  and  not  ^^  a  part  of  the  pro- 
test,'' since  of  Hie  protest,  properly  speakings  it 
formed  no  part)  can  be  a  matter  of  appeal  at  all  is 
first  to  be  considered.  Possibly  the  alleged  fact  of 
residence  might  be  untrue,  and  might  stand  -  un*^ 
contradicted,  simply  from  the  adverse  parties  not 
being  aware  of  the  supposed  bearing  of  that  fact 
upon  the  question  of  jurisdiction*  They  might  pos* 
sibly,  and  not  very  unreasonably,  think  that  the 
charge  of  collusion  itself  was  too  immateriltl  to  the 
question  of  jurisdiction  to  call  for  the  particular 
negation  of  any  fact,  adduced  merely  in  support  of 
that  charge.  At  any  rate  the  proof  of  the  alleged 
fact,  which  rests  simply  upon   the  affidavit  of  a 


thai  the  said  Charlotte  Anna  May,  faUelj  caUing  herself  M ar«* 
chionesa  of  Donegal,  hat  been  continually  for  upward»  of  four 
yean  hut  paH,  and  sHU  is  rerident  in  Ireland — that  the  citation 
in  this  cause  issued  nnder  seal  of  this  Court  on  the  12th  day  of 
May  last*  and  that,  on  the  i4th  of  the  same  month,  Uie  letters 
missiye  of  the  Judge  of  this  Court  were  shewn  by  the  oflieer  to 
the  said  Blake  (the  proetor  for  the  Marchioness  of  Donegal), 
who  undertook  to  accept  the  service  thereof  for  the  said  Mar-) 
ehioness,  and  to  appear  and  defend  this  suit;  and  that  the  cita* 
lion  was  returned  into  Court  by  the  said  Glennie  on  the  18th  of 
May,  and  an  appearance  immediately  given  thereto  on  the  part 
of  the  said  Marchioness  by  the  said  Blake." 


Mr.  RobiMOD  (a)f  as  to  *'  hearii^  and  belief;"  k  of      idst. 
the  slenderest  possible  description.  ^ 

VoWf  to  apply  these  obserraticmB  to  the  present  v^\>^»/ 
question  of  appeal.  The  prayer  of  the  act,  as  I  CHicHM^aa 
iiaye  already  stated,  was,  that  the  Jadge  wonld  PoNMiA. 
fwonounce  Mr.  Arthur  Chidiester  to  have  been  '<  nn- 
didy  cited,**  and  wonld  ^  dismiss  him,  widi  costs  ;V 
•nd  tliU  apoD  gtoMniB  not  iqcludinff,  but  wholly 
Ibreign  to,  the  matter  of  Lady  Donegal's  residence 
in  Ireland.  In  the  conrse  of  the  argument  upon 
that  act,  an  objection  is  taken  to  the  jurisdiction  of 
the  Coort  to  entertain  the  suit  at  all,  even  as  be- 
tween Lord  and  Lady  Donegal,  on  the  ground  of 
such  residence ;  which  the  Judge  of  that  Court 
might,  I  think,  very  properly  over-rule,  as  notcon^ 
siderittg  it  part  of  the  protest :  though  whether  he 
so  over-ruled  it,  upon  that,  or  upon  any  other  consi^ 
deration,  is  a  point  on  which  I  am  uninformed.  But 
how  the  over-ruling  of  that  objection,  upon  ankf 
coosidemtioo,  could  be  a  grievance  on  the  present 
appeUant-— a  party  cited  merely  to  see  the  proceed^ 
ings  in  the  cause-^is  what  I  am  wholly  at  a  loss  to 
discover.  The  Judge  of  <&e  Consistory  Court,  in 
making  the  order  appealed  from,  neither  assigned 
this  party  ^' to  appear  absolutely,'*  nor  refused  to 
^'  dismiss  him,*'  as  prayed  in  his  protest^-— that  mat^ 
ter — ^the  whole  matter  of  protest,  properly  speak- 
ings— stood  undetermined.  Possibly  the  Judge,  but 
fer  tiie  intervention  of  the  appeal,  might  have  pro^- 

(a)  ^'  And  thiB  deponent  saith  that  he  hath  heard  and  veriljr 
believes  that  the  said  Charlotte  Anna  May,  calling  herself  Mar- 
chioness of  Donegal,  hath  been  continnaUj  for  four  years  last 
past,  or  ikereabautSf  and  still  is,  resident  in  Ireland/'  Affidavit 
of  Mr.  Stratford  Robinson,  sworn  on  the  18th  Jnly,  1821. 
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102%  needed,  on  the.  same  Court  day p  to  dismiss  this  party. 
A2af3f  J  g^y  possibly^oT  I  would  be  miderstood  as  inti- 
\^pvi^  matiogf  no  opinion  of  the  probability  of  sach  aa 
Chighutie  event,  I  rather,  perhi4[MB,  infer  that  the  contrary  waa 
Po«BfiA&.  probable.  In  soffering  or  ordering  this  decree  to 
issue  the  Judge  appealed  from  appears  to  have  con« 
aidered,  that  it  could  at  least  lead  to  no  injustice  to 
give  parties  so  deeply  interested,  as  those  in  r^nain^ 
der,  notice  of  the  proceedings,  and  to  afford  them 
an  opportunity  of  intervening,  if  they  thought  it  for 
their  interest,  leavmg  it  for  them  to  choose  whether 
'  they  would  appear  or  not.  He  seems  to  have  con- 
ceived, that  as  persons  in  remainder  had  been  allowed 
to  bring  suits  of  nullity,  to  declare  a  marriage  void, 
by  reason  of  consanguinity,  as  in  the 'case  of  May- 
nard  v.  Heselrige (a),  and,  in  other  instances;  so,  by 
analogy,  and  upon  principle,  they  might  also  possi- 
bly be  entitled,  even  to  institute  such  an  original  suit 
under  the  marriage  act,  though  no  instance  had  yet 
occurred-^the  more  especially,  as  the  marriage  act 
itself  is  of  no  very  remote  antiquity,  and  as  suits 
of  nullity,  under  that  act,  were,  comparatively,  un» 
frequent,  till  in  quite  modem  times*  Perhaps  he 
concluded,  at  the  same  time,  that  it  was  unnecessary 
for  him  to  dismiss  the  party,  as  the  party  might 
attain  the  effect  of  that  dismissal  by  the  simple  pro- 
cess of  not  appearing.  But  upon  these,  and  similar, 
points  the  Court  below  intimated  no  opinion,  and 
still  less  does  this  Court ;  they  were  undetermined 
by  the  Judge  from  whom  this  appeal  is  brought, 
and  they  have  scarcely  been  touched  upon,  even  in 

(a)  Majnard  v.  Heselrige,  Commissary  of  Surry's  Court,  Hil. 
1789.  Mich.  1790.  See  too  the  case  of  Faremouth  and  others 
V.  WaUon,  1  PhOl.  856. 
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argnment  before  me.    I  desire  therefore  to  be  xm-^       tS22. 
derstood  as  expressing  no  opinion  whatever^  whether      ^«^ry 
fhe  Judge  of  the  Consistory  would  have  done  right,      v^v*^ 
or  wonld  have  done  wrong,  in  complying  with  the  Chichester 
prayer  of  the  protest ;  but,  under  that  protest,  the     Donegal. 
want  of  jurisdiction  as  between  the  parties  prin- 
cipal cm  account  of  the  residence  of  the  defendant 
not  being  regularly  before  the  Court — not  being  a 
part  of  the  protest,  property  ^o  called,  as  extended . 
in  the  act,— I  am  strongly  disposed  to  hold,  that 
the  over-ruling  of  a  mere  objection  on  thataccounti 
taken  at  the  hearing  (and  which  the  other  parties 
had  not  been  cdlied  upon  to  answer,  eo  intuitu,  by 
the  act)^  was  no  matter  of  appeaL 

But  taking  it  on  the  other  hand  that  the  defend* 
ant's  residence  in  Ireland  was  made  a  part  of  his 
protest  by  the  present  appellant,  in  the  Court  below^ 
rtill  I  am  of  opinion  that  the  Court  below  was  per- 
fectly correct  in  pronouncing  for  its  jurisdiction.  It 
is  certainly  trtle,  that  both  the  canon  (a)  and  the 
statute  law  (b)  forbid  the  citing  of  parties  out  of 
their  dioceses,  or  peculiar  jurisdictions.  But  it  is 
equally  true  that  the  rule,  at  least  in  the  statute 
law  (c),  was  meant  for  the  benefit  of  the  subject ; 
which  benefit  it  hath  uniformly,  as  far  as  I  see^ 
been  held  to  provide  for  sufficiently,  by  giving  de- 
fendantn  who  are  so  cited  a  privilege  of  pleading 
to  the  jurisdiction.  Consequently,  if  a  party  who 
is  so  cited  once  waive  that  privilege,  by  appearing 
and  submitting  to  the  suit,  he  or  she  is  bound  to 

(a)  Vide  Gib.  God.  1004. 1008. 

(b)  23  Hen.  8.  c.  9.  (tfae  IhII  of  citatidDs.) 

(c)  Vide  preamble  ot  23  Hen*  8.  o,  9*. 

▼OI*.  I.       ♦  B 


18  CASES  BETEOMIVED  IX  THE 

I82i  the  jurisdiction  (a).  What  then  was  the  <;onditiott 
-»^»/ary  ^f  jjj^  present  defendant  at  the  period  of  this  pro- 
v^^^  test  ?  A  citation  had  issued,  describing  her  as  "  re- 
Chichester  sident  within  the  diocese  of  London  (^y— To  that 
BoMMAL.  citation  she  had  appeared.  A  libel  was  given^ 
pleading  the  fact^  of  her  residence  within  the  same 
diocese— On  that  libel  she  had  joined  issue.  She 
had  not  objected  to  the  jurisdiction  of  the  Court 
below  y  at  the  time  when  the  point  appealed  from 
was  determined  by  that  Court;  nor  has  she  yet 
objected,  as  far  as  I  am  aware,  to  the  jurisdiction 
of  this  Court.  I  have  carefully  looked  through  all 
the  authorities  to  which  I  have  been  referred,  in  the 
course  of  the  argument  (c),  by  the  counsel  on  both 
sides ;  and  1  am  satisfied  that  no  objection,  on  the 
ground  of  residence,  to  the  jurisdiction  of  the  Con-* 
sistory  Court  could,  in  that  stage  of  the  proceeding, 
have  been  taken  even  by  the  original  defendant* 
Still  less  then  could  it  be  taken  by  this  defendant 
(if  indeed  the  term  defendant  is  applicable  ta  a  party 
cited  merely  to  see  proceedings  by  the  original 
defendant) ;  and  who,  to  crown  the  whole,  is  cited 
within  HIS  diocese.  What  possible  injury,  or  in- 
convenience, can  this  party  have  sustained  from  the 

(a)  See  Hetlej,  19.  1  Vent.  61.  Carth.  33.  Show.  161,  &c. 

(6)  Had  the  citatioD  described  her  as  resident  in  Ireland  or 
eiflewhere,  out  of  the  local  JHrisdiction  of  the  Coarty  the  error 
vonld  have  been  fatal;  possibly  if  objected  even  after  sentence; 
as  the  Court's  want  of  jorisdiction  would  have  been  apparent  an 
the  face  of  the  record*  The  Judge  too  in  that  case  would  have 
been  dearly  liable  to  the  penalties  denounced  in  the  bill  of  cita- 
tions, namely,  the  forfeiture  of  double  damages  and  costs  to  the 
party,  and  of  lOZ,  (for  every  person  so  cited),  half  to  the  king^ 
and  half  to  the  informer,  to  be  recovered  in  a  qui  tarn  action. 

(c)  Vide  n.  (a),  supra. 
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suit  being  prosecuted  in  the  Court  appealed  from  {a)  ?       ia23» 
Neither  the  spirit,  nor  letter  even,  of  the  canon  and      ^^^ 
statute  law,  -  are  applicable  to  him.     That  it  was      Vi#^^ 
competent  for  this  party  to  object  the  residence  of  CaicHBiTBa 
the  original  defendant  (appearing  too,  and  under     domboau 
protest,  to  a  process  tdcen  out  by  that  very  de- 
fendant) is  a  conclusion  at  nrhich  I  should  have 
some  difficulty  in  arriving,   even  were  I  to  hold, 
which  I  do  not,  that  it  was  competent  to  the  ori«- 
g^nal  defendant,   in  that  stage  of  the  proceeding, 
to  have  objected  this  matter  of  residence  so  as  to 
oust  the  jurisdiction  of  the  Consistory  Court,  for 
herself. 

Bat,  lastly,  independent  of  all  this,  could  even  Qmm,  whe- 
the  original  defendant  have  taken  this  objection  with  of  the  wtfb,  it 
effect,  in  any  stage  of  the  proceeding  j  qr,  in  other  ^  hiSMd,?f 
words,  was  not  the  Consistory  Court  of  London  the  ^foIlSlte 
l^al  jurisdiction  notwithstanding  her  actual  resi-  •Vk"*^^^®?  ®^ 
dence,  as  alleged,  during  a  certain  period  in  Ireland?  mit,  eren  of 
A  party  may  have  two  domiciles,  the  one  actual,  the  riagemimt'* 
other  legal ;  and,  primA  facie  at  least,  the  husband's  ^heire^w 
actaal,  and  the  wife's  legal  domicile,  are  one,  where-  blj®,^^*j^ 
soever   the  wife   may  be,  personally,  resident  (/').  udent? 
Now  it  is  admitted  that  the  husband's  domicile  is 

(a)  Upon  similar  principles  his  Honor,  the  Vice-Chancellory 
when  applied  to,  on  behalf  of  Mr.  Chichester,  for  a  prohibition 
to  restrain  the  Consistory  Conrt  of  London  from  proceeding  in 
this  snit,  refused  the  prohibition.  Vice-Chancellor's  Court,  4th 
Angnst,  1821. 

(h)  Upon  this  principle  of  the  domicile  of  the  hnsband  being 
the  legal  domicile  of  the  wife,  I  apprehend  that  a  citation  of  the 
vife  at  the  domicile  of  the  husband  is  clearly  suflBcient  to  found 
the  jurisdiction  of  the  Ecclesiastical  Court  in  a  suit  for  a  sepa- 
ntion  a  fkensi  ei  tharOf  by  reason  of  adultery.  It  is  necessary 
of  come  to- fix  flie  wifia  with  notice  of  the  suit. 

»2 
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I82d.       wiChia  the  diocese  of  Londoti.    Mr.  Chidiester,  too, 
^^      has  even  alleged  in  his  act  that  the  parties  are  still 
s..p^^,.,i^      cohabitiDg' ;  nor  can  it  be  suggested  that  they  were 
ctncH«r»R  living  asunder,  under  any  legal  separation,  at  the 
i>«MB*o4tH     commencement  of  this  suit.     Lady  Donegal  has-  a 
right,  and  is  bound,  whensoever  called  upon,*  to  re* 
turn  to  the  Marquess's  domicile,  provided  her  mar-- 
riage  is,  what  she  contends  it  to  have  been,  a  good 
and  valid  marriage :  so  that  upon  this^  independent 
of  other  considerations,  London  appears  to  me  to 
have  been  sufficiently  the  residence,  or  domicile,-  of 
the  defendant,  to  found  the  jurisdiction  of  the  Gon-^ 
sistory  Court  of  London  in  a  suit  of  this  descrip* 
tion.     Add  to  this,  that  the  parties  were  married  in 
London— it  is  therefore  the  **  Forum  Contractus*^ '^^ 
also,  that  the  validity  of  the  marrii^  is  to  be  pro* 
nounced  upon  by  the  law  matrimonial  of  this  coun- 
try, not  of  Ireland ;  a  country  to  which  our  mar- 
nage  act  does  not  extend  ;  and  the  law  of  which, 
we  all  know,  to  be  materially  different  from  that  of 
England,  as  to  .what  is,  and  what  constitutes,  a  valid 
marriage-«-a  consideration  upon  which  alone  to  have 
instituted  this  proceeding  in  Ireland,  the  ovAy  othet^ 
alternative,  would  have  savoured  strongly  of  that 
fraud  and  collusion,   imputations  of   which  are  so 
liberally  cast  in  the  act  of  Court.     In  every  view 
therefore  which  the  Court  can  take  of  the  subject, 
it  is  of  opinion, .  that  the  Judge  of  the  Court  ap- 
pealed from  was  right  in  over-ruling  the  objection 
taken  on  behalf  of  the  present  appellant. 

It  still  however  remains  to  be  considered,  whe- 
ther he  was  equally  correct  in  proceeding  in  the  suit, 
as  between  the  principal  parties,  notwithstanding, 
and  after,  an  appeal  entered  from  die  first  head  of 
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friei^ance— «>that  just  disposed  of-~by  the  present  ap-       ^^. 
pellaiit.    Now  I  take  it  that  in  appeals,  at  least      ^^ 
from  ^ieirahces,  the  hands  of  die  Court  are  in  no      w%>^^ 
lase  tied  up  till  the  service  of  the  inhibition  (a)  ;  and  ^HicHBgrw 
that  what,  or  whether  any  intermediate  steps  shall    Dohsoau 
be  taken,  depends  upon  the  particular  circumstances 
of  the  case,  the  Judge  of  the  Court  exercising,  in 
'^at   respect,   a  sound  legal  discretion.     If  it  be 
said,  that  the  Judge,  in  this  case,  had  tied  up  his 
own  bands,  by  deferring  to  the  appeal^  I  answer 
that  it  rested  with  this  Court,  and  not  with  him  to 
determine,    whether  the  matter  in    fact  appealed 
from  was,  or  was  not,  in  its  nature,  an  appealable 
grievance  (&);  and,  consequently,  that  he  was  bound 
to  defer  to  the  appeal,  so  far  as  the  mere  assigning 
of  a  term  to  prosecute  can  be  construed  a  deference 
to  it  (c). 

• 

(«)  Appetttttio  i  diffiniiiva^  ttatim  cum  fuU  mierpasitu,  ligat 
wuanujudicU  d  quo,  ui  nan  possU  proeedere  ad  aliquem  actum  ut- 
terius  in  iUA  ca%u&,  Sed  appellatio  ab  interlocutorid,  nan  iigat 
nuauu  judicu  d  qnOf  gwm  passit  proeedere  ad  ulteriota,  donee  per 
judiotm  appeUationU  fuerit  inhibitum.  Maranta»  lib.  vi.  act.  2, 
1. 160. 102;  and  Laocellott  (De  Attentatin)  2  pars.  ch.  12.  lim.l. 
No.  i  &  2. 

{b)  Adverte,  quod  diiourio  appellationiMp  an  tUjusta  vel  i/yfUMta, 
frivols  vel  non  frivola,  num  spectat  ad  judicem  d  quo  appeUatur, 
ied  ad  Judicem  ad  quern.  Lyndir.  Com.  'ia  Const.  Mepham. 
is  ConciliOy  Sec*   Vide  quoque  Decretal.  15  is  i^exto,  c.  10* 

^e)  Reffulariter,  judex  d  quo^  tefiettur  quamiibet  appeUatiomem 
mdmUtere.  Si  ip$am  judex  non  admiitU,  ieu  non  defert  iUip  mtl* 
atur  ad  ntperiorem  puniendui,  abOrio  superiariSf  dejure  cantmico* 
Maraota,  lib.  vi.  2,  388.  Vide  qnoque  Co?arr.  torn,  2  pract. 
quaBst.  c.  23.  n.  4;  and  Lancellott,  2  pars.  c.  12.  Ampl.  5» 
No.  11.15.  Maranta,  for  instance,  limits  this,  itis4rue,  to 
eases  in  which  appeals  are  Ttoi  prohibited  by  law  ;  and  in  the 
aamber  of  appeals  which  are  prohibited  by  law^  be>ireckonS|  by 
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1822.  The  several  acts,  had  and  done,  in  supposed  pre-' 

T^.      judice  of  the  original  appeal,  and  which  are  chained 

v^y^^      in  the  libel  of  appeal  as  attentats  (a),  were  so  had 

CaxcHMTBR  j^^j  jQ^g^   either  on  the  Court  day  on  which  the 

8tf  steken*  ^PP^^'^  ^^  entered,  or  subsequent  thereto,  but  prior 

by  the  Judge  to  the  issuc  of  the  inhibition,  or,  again,  after  the 

same  Court-  issuc  and  service  of  the  inhibition.     Now,  as  to  the 

appeal  em^r-  ^^  ^^  these,  it  has  been  constantly  held,  that  aU 

^'  the  several  acts  of  one  Court  day,  constitute,  as 

a  reference  to  a  former  passage  [ib.  335,  330.],  **  appeUaiumei 
JrwofiB"  that  is,  "  vante  ei  inanes,  et  dnejuita  cauid  tnierporito!, 
qw  nuUum  poterini  wrtiri  jurU  effecium^"  so  that  in  these  '<  nm 
tenetur  judex  appeUationi  deferre.^*  Bat  it  is  apprehended  that 
appeals  must  be  such,  very  manifestly  indeed,  to  warrant  a  re- 
fusal to  defer  to  them  on  the  part  of  the  Jadge  d  quo,  so  iar  as 
this  can  be  collected  from  their  simple  admission.  As  for  as- 
signing the  appellant  to  prosecute  them  within  a  giren  term,  this 
follows  upon  their  admission  naturally,  not  to  say  necessarily ; 
for  otherwise,  it  should  seem  that  the  suit  might  remain  sus- 
pended ad  infinitum.  To  determine  whether  Uie  appeal  be 
founded  or  not,  ejLcept  in  extreme  cases,  clearly  belongs  to  the 
Judge  ad  quern. 

(a)  An  attentat^  in  the  language  of  the  ciril  and  canon  laws, 
is  any  thing  whatsoever,  wrongfully  innovated  or  attempted  in 
the  suit  by  the  Judge  li  quo,  pending  an  appeal. 

•  «  Qiumdo  auiem^"  says  Lancellott,  [«  pars.c  H.  lim.  6.  n.  if^  f8.]  "  np- 
peOaiio  qtu9  de  jure  tanquam  Jrhola  nonfiti$tet  mdmUtenda^  fuitiet  de  facto  ad- 
mittenda^  facU  attentata,  ^. ;"  and  to  the  same  purport  Mamnta  [ubi  snp. 
n.  171.]  and  others.  But  it  not  only  seems  highly  unreasonable  in  itself, 
except  in  extreme  cases,  and  hardly  accordant  with  what  is  laid  down,  for 
tngtance,  by  Lancellott,  [ubi  sop.  Amp.  5.  n.ll,l?.]  with  respect  to  tl|e 
admission  of  appeals  [namely,  "  quod  temper  in  dulno,  est  appeUationi  dtfe- 
ratdum,  ut  diennt  omveb  f  and  that  **  eliamn Judex  admiaent  appeUationem 
non  adrntttendam^  eit  a  pemt  exeueandue,  ^-c."],  that  whatsoever  is  done  by 
the  Judge  a  quo,  after  the  bare  admission  of  an  appeal,  must,  in  aU  oaoet, 
•  and  neeeMMrUy,he  an  attentat ;  but  he  himself  admits  [ubi  sup.  lim.  6.  n.  40, 
41.]  a  diverrity  of  opinions  as  to  this  matter— and  that  "  appeUatio  ftiicoU, 
fttoiNst  per  judicem  fuerit  admissa  de  facto,  non  facit  attentata,*"  according  to 
ssyie  authoiiti  js. 
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with  reference  to  this  head  of  [attentats,  but  one  act,       ism. 
notwithstanding  an  appeal  intermediate,  or  between      ^^ 
those  acts,  accompanied  with  the  several  formalities      v«^-v^ 
€(  depositing  money  for  the  stamp,  and  so  forth.   CHxcHEaxE* 
As  for  the  second,  no  ulterior  step  appears  to  have     i>oiibgal. 
been  taken  in  the  cause  till  the  15th  of  August,  JS^ou^to, 
within  which  period  there  was  surely  time  sufficient  ^e£lJjfc?of 
to  have  extracted,  and  served  the  inhibition  (a);  so  *« uihiwti«i 
that,  no  inhibition  having  been  served,  the*  surro- 
gates admitting  certain  witnesses  to  be  produced,  &c« 
(the  ulterior  step  taken)  on  the  15th  of  August,  still 
amounts  to  no  attentat,  in  my  judgment.     On  the 
17th  of  September,  and  not  before,  the  inhibition 
is  extracted,  and  is  served  on  the  24th. .  Whatever 
steps  were  taken,  subsequent  to  the  service  of  the  and  mbM. 
inhibition,  would  be  nullities  of  course,  provided  the  thlf^l^icr!? 
appellant  had  been  founded  in  his  first  appeal.    But  ^l  J^fe^j^J 
that  appeal  being  frivolous  and  unfounded,  he  has  !!?f^''.^ ,/ 
no  right  to  demand  the  revocation  even  of  these,  fint  appeal, 
as  attentats  (b),  at  the  hands  of  this  Court*    He  a»maiff. 


(a)  It  was  intimated  in  this  place  by  the  connsel  for 
Mr»  Chichester,  that  the  earlier  issne  of  the  inhibition  had  been 
presented  by  a  caveat  against  tbe  issue  being  entered  in  the 
Arches  Kegistrjt  Bat  to  this  it  was  replied  by  the  counsel 
for  Lady  Donegal,  that  a  notice  in  the  nature  of  a  caveat  against 
the  issue  of  the  inhibition,  had,  indeed,  been  served  upon  the 
Registrar  of  the  Court  of  Arches,  upon  the  authority  of  the 
precedent  in  Lord  Herberts  Case  [2  Phillimore,  430],  but  that 
such  notice  was  not  served  till  the  15th  of  August,  and  that  it 
was  subduiBted  prior  to  any  application  being  made,  on  the  part 
of  Mr*  Chichester,  for  the  inhibition. 

(Jb)  lUa  quts  post  appellatumem  interpoHtam,  ante  diffiniiivam 
aetUentiam,  tmunxmiur,  donee  appellaHonU  cau$am  veram  ewe 
cmuiiierif,  revocari  non  detent  i  nisi  judex  appellation^  (post« 
quam  tibi  oonstiterit  ex  causik  probabili  fore  ad  senegotiun 


M 
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1809.      is  to  be  considered  w  haying  withdrawn  from  the 

M^lary      Oonsistory  Court  (a  Court  having  cognizance  of 

v^v^     the  suit)  at  his  own  risk,    and  is  to  ]ye  remitted 

PHKHE3TBE  ^^^^ .   leaviug  it  to  the  Judge  of  that  Court  tp 

9pii£6A{^    proceed  upon  the  whole  question,  and  between  all 

the  parties,  as  the  justice  of  the  case  may  appear  tq 

require  (a), 

iJevolutum)  inhibeat,  CANONICE*,  judici  d  quo  appeUafum 
extitit^  ne  procedat;  tunc  Isnim,  gnicquid  post  inhibitionem 
BUJUSMODI^  fuerii  innovaiumf  est,  {Koet  eau9a  eadem  nan 
$it  vera)  per  eundem  appeUatumU  jndicemt  ante  omnia  in  gtaiun^ 
priitinnm  reducendum. — Decret.  lib.  ii.  tit  15.  c*  7.  in  sexto. 

It  may  be  prope^  to  obserre,  tbat  the  Judge  d  quo^  had  never, 
mt  any  time,  been  so  inhibited  in  this  cause,  nor  had  the  requi- 
sitions of  the  07th  canon  been  complied  with,  on  the  part  of  the 
appellant^  before  the  going  ont  of  the  inhibition,  whicli  actually 
issned  in  the  cause.  In  other  words,  the  Judge,  ad  quern,  had 
pot  that  constat  of  the  truth  of  the  grievance  appealed  from^^ 
prior  to  its  issue,  which  was  necessary  to  the  full  validity  of  the 
inhibition  [Vide  Marant,  vi.  2. 196,  197],  and  without  which, 
the  above  passage  from  the  decretals  plainly  implies,  that  stepji 
faken  by  the  Judge-  d  quo,  though  in  fiict  inhibited,  are  nofr, 
Itecessarify,  revocable  as  attentats. — See  also  upon  this  head 
13aill.  lib.  i.  Obs.  144.  n.  4.  and  Aylifle,  par.  297,  298. 

(a)  It  was  thrown  out  by  the  Judge,  in  the  progress  of  the 
argument,  that  the  regular  course  for  procuring  the  revocatioii 
pf  attentats,  was  by  a  separate  proceeding,  civil  or  criminal,  as 
against  the  Judge  d  quo,  and  that  it  was  not  by  charging  the 
^apposed  attentats,  accumulatively^  in  a  mere  ordinary  libel  of 
appeal. 

The  latter  of  these  (the  criminal)  was  the  course  adopted  in 
the  case  of  Luke  and  Fisher,  which  was  a  proceeding  by  articles 
in  the  Consistory  Court  of  Exeter,  promoted  by  Luke  against 
Fisher,  Surrogate  of  the  Archdeacon    of  Cornwall,  for  (an 


*  See  also  Lancellott  de  Attent.  2  pan.  c.  If.  lim.  6.  s.  16,  17.  who 
lays  down  "  quod  inhibitio  vigore  fnutratoria  appellationis  non  potest  npernfi 
^ectwn,  ex  qwt  non  potest  dki  caoonica,"  and  tliat  "  inMUio  tnnc  tmiliMi 
sfsretnr  efectum  eitsntaUf^m  fiuwdo  est  caoonica." 
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Thia  whole  proceediiig  to  be  considered  as  one       Wi$. 
of  a  peculiar  character.     There  are  circunistanceSy        j!^ 
as  between  all  the  parties,  \^hich  tend  to  excite  the      \^\>^ 

Ti^iwce  of  the  Court,  and  to  claim  no  inconsider-  CHicHBma 
able  6hare  of  its  strictest  attention.     As  between  the     Dombgau 
original  parties^  the  Court  is  bound  to  pronounce, 

latteniai  in  that)  having  decreed  Luke  the  promovent,  to  be  cer- 
tified for  a  contempt^  in  a  cause  of  sabtraotion  of  tithes^  ^c. 
(then  depending  in  the  Archidiaconal  Court  of  Cornwall,  be- 
^woea  Whitaker,  Rector  of  Ruaolanihome,  and  the  said  Luke, 
one  pf  his  parishioners),  under  the  statute  of  27  Hen.  8.  c.  2Q« 
he,  Fisher,  issued,  or  caused  to  issue,  a  certificate  of  such 
CQDtempt  under  seal  of  the  Archdeacon  of  Cornwall,  to  certain 
justices  of  the  peace  for  the  county  of  Cornwall,  after  an 
ippeal  to  the  Consistory  Court  of  Exeter  from  the  said  decree, 
Bade  on  the  part  of  Luke,  and  admitted  by  Fisher,  in  conr 
tempt,  &c.  of  the  said  appeal.  The  Judge  at  Exeter  disr 
i^issed  this  proceeding,  generally,  with  costs,  from  which  seUf 
teuce  an  appeal,  on  the  part  of  Luke,  was  prosecuted  to  the 
Court  of  Arches.  The  Dean  of  the  Arches  (Dr.  Calvert)  pro- 
pounced  *  for  the  appeal,  and  retained  the  principal  cause,  and 
therein  revpked  the  pretended  certificate  (the  a/tojOa^,— a  step 
pot  taken  by  the  Judge  d  quo — ),  but  affirmed  so  much  of  the 
decree  appealed  from,  as  dismissed  the  respondent  from  the 
original  citation  with  costs  f ,  and  gave  no  costs  of  the  appeal. 
Lake,  the  appellant,  in  the  Arches  Court,  again  appealed  from 
this  sentenoe  to  the  ^f^legates. 

This  appeal  came  on  to  be  ftear^  at  Serjeants'  Inn,  on  the 
26th  of  May,  1780;  when  the  Judges  Delegates,  Sir  Henry 
Gould,  Knt ;  Sir  William  Henry  Ashhnrst,  Knt. ;  Sir  Richard 
Perryn,  Knt;  and  William  Macham  and  John  Fisher,  Doctors 
of  Law,  pronounced  against  the  appeal — Affirmed  the  sentence 
of  the  Judge  appealed  from,  and  oondemned  Luke,  the 
appellant,  in  fhe  costs  of  the  appeal. 

*  TrmUy  Term,  1786,  4th  S«98ioi^. 

t  It  appeared  by  the  evidence  that  the  isaoe  of  the  certificate  wan 
owing  to  the  imprudence  of  the  registrar  (not  a  party  proceeded  aKsinst) 
who  pat  the  seal  to  it,  unknown  to  the  Snrrdgate,  after  the  buipeosioB  of 
,the  decree  by  the  admission  of  tlie  appeal. 
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I82i2.      according  to  the  existing  law  applicable  to  the  facts 
•^'^      in  issue,  substantiated  by  evidence;  widiout  sof* 
\^^s^     fering  its  judgment  to  be  biassed  by  any  consider- 
CaicBistTBa  ation  of  the  hardship,  real  or  supposed,  with  which 
DoxioAu    possibly  that  law  may  bear  upon  their  particular 
case.     For  instance,  if  this  marriage  shall  ultimately 
prove  to  be  null  and  void  in  law,   the  Court  in 
which  the  suit  is  then  depending,  is  bound,  how- 
ever painful  to  itself,  so  to  pronounce  it ;  nay,  more, 
it  is  bound  to  look  narrowly  into  the  nature  and 
proof  of  those  facts  by  which  a  sentence  of  nullity 
may  be  sought  to  be  averted.     Here  are  great  in- 
terests  at  stake.      Lord  and  Lady  Donegal  may 
Tery  possibly,  and  very  naturally,  feel  a  strong  wish 
^         to  sustain  a  marriage,  which  has  subsisted  nearly 
thirty  years ;  and  which  has  given  birth  to  no  fewer 
than  seven  male  issue,  whom  a  sentence  of  nullity 
must,  at  once,  deprive,  of  every  legal  and  hereditary 
claim.     They  may  also  very  possibly,  and  naturally, 
wish,  and  for  obvious  reasons,  that  their  legal  state 
and  condition  shall  be  ascertained,  by  the  sentence 
of  a  Court  of  competent  jurisdiction,  be  that  legal 
state  and  condition,  eventually,  what  it  may.     The 
proceedings  had  in  the  cause,  certainly,  tend  to 
shew,  that  the  suit,  as  between  the  principal  parties, 
is  amicably  conducted.      But    this'  mere  circum- 
stance of  amicable  conduct  in  the  suit  does  not 
warrant  an  imputation,  that  the  parties  are,  fraudu- 
lently, colluding  to  procure  a  sentence,  contrary  to 
the  truth  of  the  facts,  and  to  the  law  applicable  to 
those   facts.     One  strong  presumption  against  the 
existence  of  such  collusion,  in  the  present  case,  is 
this  very  step  of  citing  the  parties,  one  of  whom  is 
the  present  appellant,  to  see  the  proceedings.     For 
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I  think  it  scarcely  possible  that,   considering   th^       i822. 
known  privileges  of  intervention,  a  final  sentence      ^^f^^ 
can  be  had  in  a  suit  of  this  description  by  collusion,      v^^v-^ 
bot  in  the  absence  of  all  parties  who  are  interested  Cbichestir 
to  detect  and  defeat  it.  Dohbgal. 

Still,  however,   the  Court    appealed   from  was 
bound  to  be  on  its  guard,   and  to  look  into  pro- 
ceedings had  between  the  parties  principal  in  the 
c^nse,  with  a  jealous  eye.      Nor  did  it  behove  it 
to.be   less  careful  in  watching  over  the   conduct 
of  this    third    party,   especially  in  the  article    of 
^e/jy— since  he  too  had  great  interests  at  stake, 
and  was  placed  in  a  situation  which,  as  with  re- 
ference to  those  interests,  obviously  suggested    to 
him  the  policy  of  delay.    If  the  birth  of  Lady  Do- 
negal really  occurred  half  a  century  back,  direct 
evidence  of  that  fact  could  only  be  had  from  the 
months  of  witnesses  far  advanced  in  life— and  the 
loss   of  their  testimony  might  wholly  defeat    the 
real  justice  of  the  case.     This  party,  too,  had   an 
obvious  interest  in  delaying  a  declaratory  sentence 
even  of   nullity :    for  in  that  event   of   the    suit,  . 
the  plaintiflf  may  try  the  experiment  ^<  convolandi 
ad  alt  eras  nuptias,''  in  the  prospect  of  legitimate 
issue  to  inherit  his  honors  and  estates—a  prospect, 
which,   it  need  not   be   observed,  becomes  fainter, 
in  proportion  as  the  period  for  making  that  ex- 
periment recedes.     Under  these  circumstances,  the 
Court  below  was  called  upon,  in  point  of  justice, 
not  to.  suffer,  on  the  eve  of  a  long  vacation,  the 
cause  to    be   tied  up,   as    between    the  principal 
parties,  by    the    appeal    of  this  third  party— and, 
consequently,  I  am  of  opinion,  that  neither  on  the 
one,  nor  the  other^  head  of  grievance,  can  the  ap- 
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1822.  peel  and   complaint  prfefbrred  to  this  Court,  be 

Alary  austained. 

s^^^  I  pronounce,  therefore,  against  this  appeal,  and 

CBicHBtTBit  remit  Ike  cause  (a) ;   and,   although  4Jie  appellant 

Vm 

VonaokU 

(a)  This  came  wm  ramitted  aeoordiog^jr  to  the  GonBUtorjr 

Coart  of  London,  the  Jadge  of  which  Court  [Sir  Christopher 
Robinson],  proceeding  according  to  the  tenor  of  the  former 
acts,  ^  over-mied  *  the  protest  entered  on  behalf  of  Arthur 
Chichester,  Esq."  but  did  not  assign  him  to  appear  absolutely. 
A  proctor  then,  however,  did  appear  absolutely  for  the  said 
Jlrthur  Chichester,  and  prayed  to  be  heard  o»  the  admission 
of  the  allegation  thentofore  admitted  on  the  part  of  the 
Marchioness  of  Donegal  [vide  page  8,  ante] ;  which  prayer 
•die  Judge  was  pleased  f  lo  reject.  At  the  same  time,  by 
{Consent  of  the  counsel  for  the  Marquess  and  Marchioness 
of  Donegal,  he  decreed  a  monition  to  issue  against  die  wit- 
nesses already  produced  and  examined  upon  the  said  allegation, 
to  attend  for  the  purpose  of  being  examined  upon  interroga- 
tories, to  be  administered  on  behalf  of  the  said  Arthur  Chi- 
chester. 

But  now  by  3  Geo.  4.  c.  75,  s.  1,  so  much  of  26  Geo.  2. 
c.  33,  as  provides,  **  that  all  marriages  solemnized  by  licence 
after  the  26th  of  March,  1754,  where  either  of  the  parties 
(not  being  a  widower  or  a  widow)  shall  be  under  the  age  of 
twenty-one  years,  which  shall  be  had  without  the  consent  of  the 
father  of  such  of  the  parties  so  under  age  (if  then  living),  first 
had  and  obtained;  or  if  dead,  of  the  guardian  or  guardians  of 
the  person  of  the  party  so  under  age,  lawfully  appointed,  or  one 
of  them;  and  in  case  there  shall.be  no  such  guardian  or  guar- 
dians, then  of  the  mother  (if  living  and  unmarried);  or  if 
there  shall  be  no  mother  living  and  unmarried,  then  of  a 
guardian  or  guardians  of  the  person  appointed  by  the  Court 
of  Chancery,  shall  be  absolutely  null  and  void  to  all  intents 
and  purposes  whatever;"  is  repealed,  so  fiir  as  relates  to  any 
marriage  to  be  tulnequeHilif  solemnized. 

And  the  second  section  of  the  same  act  provides,  **  that 
in  all  cases  of  marriage  had  and  solemnized  before  the  passing 
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ooglit  not  to  be  abridged  of  any  fair  means  of  folly  IMS. 

investigating  the  case  set  up  by  one  of  the  respon*  5? ^'^ 

dents,  yet  in  prevention    of  future   delays  in  that  s^v^ 

quarter  whence  too  many  have  already  proceeded,  Cai^BBrrM 

and   by  wbkh,  as  I    have  already  said,  the  real  novB^AK. 
justice  of  this  case  may  be  defeated,  I  think  that 
I  am  bound  to  accompany  this    sentence  with  a 
decree  for  costs, 

of  that  act»  withoot  any  such  consent  lis  is  required  by  that 
part  of  26  Geo.  2.  c.  33  (the  old  marriage  aet)»  reoited  in»  and 
repealed,  by  the  first  section:  and  where  the  parties  shall  have 
continued  to  li?e  together,  as  husband  and  wife,  till  the  death 
of  one  of  them,  or  till  the  passing  of  the  act ;  or  shall  only 
haf  e  discontinued  their  cohabitatibn  for  the  purpose,  or  during 
the  pending  of  any  proceedinga  touching  the  vdidity  of  such* 
inarri%ge,-7-*such,  marrii^  shall  •  be  deemed  good  and  valid  to 
all  intents  and  purposes  whatsoever/' 

'  It  is  to  be  presumed,  that  in  consequence  of  these  enact- 
ments, the  above  suit  has  virtually  determined. 
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Rogers  and  Browning  v.  Pittis. 

i^^    Judgment. 

2SJr?f"at      Sir  John  NiCHOLL. 

wiu  to  which        James  Stephens  the  testator  in  this  cause,  died 

it  applies;  and,  ,       it   »  -rr*     /. 

coDMqoentiy,  outhe  11th  of  June,  1820.  His  first  testamentary* 
ation'^f  any  paper  before  the  Gourt,  in  point  of  time^  is  a  duly 
JSJJ"^*^*      executed  will,  which  is  dated  on  the  80th  of  July, 

1814.  The  substance  of  it  is  a  bequest  of  a  certain 
cottage  at  Brook  Green,  of  his  household  goods^ 
plate,  and  other  articles,  and  of  a  life  annuity  of 
50/.  to  his  housekeeper  Elizabeth  Yesey.  The 
rest  and  residue  of  his  property,  real  and  personal, 
are  bequeathed  by  it  to  his  three  nieces,  namely, 
Mrs.  Rogers,  Mrs.  Pittis,  and  Mrs.  Browning*-^ 
and  Mr.  How  and  Mr.  New  are  appointed  exe<- 
cutors. 

On  the  4th  of  June,  1817,  the  deceased  is  al* 
leged  to  have  executed  another  will :  the  substance 
of  this  will  is  to  give  the  whole  of  his  property, 
real  and  personal,  to  his  niece,  Mrs.  Pittis,  sub- 
ject only  to  the  life  annuity  of  50/.  to  Elizabeth 
Yesey;  and  this  will  appoints  Mr.  Pittis,  the 
husband  of  the  principal  legatee,  and  Mr.  New, 
executors,  to  the  exclusion  of  Mr.  How. 

There  is  also  a  third  instrument  before  the  Court, 
which  is  a  codicil  dated  the  5th  of  June,  1820.  By 
that  codicil,  the  deceased  gives  certain  provisions, 
which  were  in  the  house,  and  a  furze*house,  de- 
scribed as  standing  near  the  yard  gate,  to  his  house- 
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keeper  Yesey^  the  same  person  mentioned  in  both  lets, 
the  former  instruments.  This  codicil  is  written  ^^ 
oa  the  lower  part  of  the  third  side,  or  page,  of  the 
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will  of  1814,  just  below  the  deceased's  signature,      Roocas 
and  the  subscriptions  of  the  attesting  witnesses.         Bftowaiv« 

The  will  of  1814,  together  with  this  codicil,  is  vtmn. 
set  up  on  the  part  of  the  two  nieces,  Mrs.  Rogers 
and  Mrs.  Browning ;  the  will  of  1817  is  propounded 
by  die  husband  of  the  third  niece,  Mrs.  Pittis ; 
and  the  questions  in  the  cause  for  the  Court  to  de- 
termine, are,  1st,  whether  the  factum  of  this  last 
instrument,  the  codicil  of  June,  1820,  is  sufficiently 
proved :  2d,  with  which  of  the  wills,  being  proved, 
is  it  to  be  taken  in  conjunction. 

Now,  to .  prove  this  codicil,  two  witnesses  have 
been  examined,  the  one,  Robert  Rayner,  the  at- 
testing witness,  the  other  Mr.  James  How,  the 
writer  of  the  codicil,  who  has  renounced  the  ex- 
ecutorship of  the  will  of  1814,  in  order  to  become 
competent  as  a  witness  in  the  cause. 

The  account  of  the  transaction,  given  by  Rayner, 
a  neighbour  of  the  deceased,  and  employed  by  the 
deceased  in  his  trade,  which  was  that  of  a  shoe- 
maker, is  to  this  effect:— He  says  that  he  well 
remembers  being  sent  for  one  morning  to  Farmer 
Stephens,  whom  he  found  sitting  up  in  his  bed, 
with  Mr.  How,  also  a  neighbour  and  intimate  ac- 
quaintance of  the  deceased,  seated,  near  the  bed 
side,  at  a  table,  on  which  were  pens  and  ink,  and 
a  written  paper — Vesey,  the  deceased's  housekeeper, 
was  also  present.  On  being  introduced  into  the 
bed-room,  the  deceased,  after  the  usual  salutations, 
said  to  the  deponent  ^*  I  have  been  adding  to  my 
will,  in  order  to  give  Betty  all  the  provisions  and 
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Glared  meats/*  of  wkich  there  was  a  great  fltbnnd- 
ance  at  that  time  in  the  house.  He  also  said,- 
that  he  should  give  her  one  of  the  furze  houses,' 
'*  to  be  taken  over  the  way*'  meaning*,  as  the  de-* 
ponent  understood,  to  a  cotfoge  on  the  green,  op<-^ 
posite  his  house.  He  then  observed  that  this  ad- 
dition to  his  will,  had  been  written  by  Mr;  HoW,' 
and  that  he,  tiie  deceased,  wished  the  deponent* 
to  attest  •  the  execution  of  it.  How»  at  the  same- 
time,  observed,  that  he  had  read  over  the  codicil, 
which  he  had  just  been  preparing,  to  the  del&eased, 
alad  that  the  deceased  approved  of  it.  The  de-- 
ceased  then  executed  the  codicil,  by  putting  his 
mark  to  it,  declining  the  offered  assistance  of 
Mr.  How,  and  said  **  It  was  all  quite  right-^-it 
was  all  very  weir  and  that  "  he  would  never 
ndake-  any  other  alteration  iil  his  will."  The  co-**- 
dicil  was  then  subscribed  by  the  deponent  as  a 
i/Htness  to  the  execution  of  it;  after  which  he- 
retired,  being  desired  by  the  deceased  to  take 
some  refreshment  down  stairs.  He  adds  that  the 
deceased  appeared  in  pretty  good  spirits,  and  much 
better  than  he  expected  to  find  him,  and  was  of 
perfectly  sound  mind,  memory,  and  understanding. 
I  may  just  observe  by  the  way,  that  the  deceased's 
capacity  at,  and  during,  the  premises,  is  admitted 
in  all  hands.  There  is  nothing  in  fact  to  impeach 
it;  for  although  he  is  described  as  sitting  up  hi 
bed,  supported  by  bolsters,  and  extremely  feeble  in 
bodily  health  at  the  time  in  question — yet  there  was 
nothing  in  the  nature  of  his  disease,  or  otherwise,  to 
occasion  mental  incapacity.  Nor  was  the  deceased 
in  extremis^  for  he  survived  this  transaction  of  the 
codicil  upwards  of  six  days. 
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'  Now,  tke  cirdfotttatioes  deposed  to  by  this  ^mU  1823. 

nesB^^the  manner  in  which  the  deceased  received  "Sf^*^ 
him  on  his  first  introduction — ^his  declared  know- 


ledge of  the  contents  of  the  instraments— *his  ex-      RoGERt 
pressed   desire  that  the  witness  should    attest  its   brownim* 
execation^— his  mode  of  executing  the  instrument*^      Vmin 
bis  declaring  himself  perfectly  satisfied  with  the    ^ 
contents  of  it,    and  that  he  would  make  no  other 
or  fordier  additions  to  his  will ;    all  these  circum- 
atances  bring  up  this  case,  completely,  within  the 
roles  of  evidence  of  intention.     This  witness's  ac- 
count,  if  true,  proves  eveiy  thing  that  is  necessary 
to  establish  the  factum  of  the  codicil ;  and,  as  to 
the  truth  of  the  account,  the   credibility  of  thi^ 
witness  has  suffered   no   attack,  either  in  plea  or 
tt^g^oment,  nor  is  it  liable,  that  I  am  aware  of,  to^ 
the  slightest  imputation. 

If,  however,  it  were  necessary  that  the  deposition 
of  this  witness  diould  be,  it  is,  corroborated  very 
folly  by  that  of  Mr.  How,  the  other  party  present 
at  the  transaction— -for  his  account  of  that  part 
of  the  transaction  which  occurred  after  Rayner 
came  into  the  room,  is  precisely  similar  to  Rayner 's  . 
own  account— so  that  there  are  two  veitnesses  de- 
posing together,  and  contesting,  to  the  making  of 
this  codicil ;  and  supposing  Mr.  How  to  be  shaken 
in  credit  as  a  witness,  still,  upon  his  deposition  in 
conjunction  with  that  of  Rayner,  by  his  evidence  as 
corroborating,  or  corroborated  by,  that  of  Rayner, 
the   codicil  must  be  held  sufficiently  proved. 

Upon  the  question,  however,  of  the  credit  due 
to  Mr.  How,  as  a  witness,  Ixan  by  no  means  per- 
pnde  myself  to  think  it  materially  affected.  He  is 
described  as  a  yeoman,   of  considerable  property, 
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and  grmt  r60pectebility^«*he  k  an  iDdiTidiialy  in 
short,  against  whose  geDeval  character,  there  is  na 
impeachment.  He  was  the  deceased's  coofidential 
friend,  and  the  principal  manager  of  his  affitira 
after  his  brother's  dea&,  about  ten  years  preceding 
his  own-— and  he  is  perfectly  disinterested,  as  taking 
no  benefit  to  himself,  either  undw  the  will,  or  the 
codicils  It  is  true,  indeed,  with  all  this,  that  he 
has  deposed,  positively,  to  a  fact  in  the  case,  as 
to  which  the  preponderance  of  eyidence  satisfies 
me  that  his  deposition  is  erroneoosw  Bnt  the  ques- 
tion, in  its  bearing  upon  that  of  his  general  credi- 
bility, is,  whether  he  has  so  sworn  falsely  and  cor- 
ruptly, or  whether  he  has  so  deposed,  though  in 
errw,  still  honestly  and  sincerely.  I  have  no  he- 
sitation whatever  in  aoquitting  him  of  havii^  so 
sworn  corruptly.  It  is  a  mere  collateral  and  im«- 
material  fact,  upon  which  the  contradictioa  arises, 
namely,  whether  the  will,  bearing  date  on  the  80th 
of  July,  1814,  was  executed  upon  that  day,  or 
whether  it  was  executed  three  or  four  months-  after^ 
on  a  day  in  the  month  of  October  (a).  The  instru- 
ment is  equally  valid  in  either  case,  and  the  time 

(a)  On  which  daj^  the  deceased  executed  the  conveyance  of 
an  estate  which  he  had  prcTionsIy  sold,  for  l0002.  to  Mr.  Basset, 
of  Newport  The  witness  (How)  insisted  that  the  wilT  was  ex- 
ecuted on  the  same  day  (the  19th  of  October),  and  not  in  July. 
He  accounted  for  the  **  date''  by  stating  that  the  instmctions 
were  given,  and  the  will  was  prepared  in  July  ;  and  that  it  was 
BO  dated ,  by  Mr.  Worsley,  in  expectation  that  the  deceased 
would  have  attended  at  Newport  to  execute  it  upon  the  30th  of 
that  month ;  that  not  having  done  so,  the  matter  stood  over 
till  the  10th  of  October — ^when  the  will  was  actually  executed 
by  the  deceased;  but  without  the  date,  inserted  as  above^ 
having  first  been  altered. 
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of  exeeation  has  no  bearing'  whatever  upon  the 
question  of  its  re-pnblication  by  the  codiciL  He 
bts  certainly  deposed^  in  thid  particulavi  with  a 
degree  of  blameable  confidence  in  the  face  of  the 
iitttrament  itself,  and  the  attiestingp  witnesses;  but 
that  very  confidence  tends  to  shew  his  sipeerity — ^for 
lie  must  have  been  aware  that  the  three  attesting" 
witnesses,  supported  by  the  instrument  itself,  might, 
and  probably  would  be,  as  they  have,  in  fact,  been^ 
InroQght  to  contradict  him. 

Bnt  it  has  been  contended  that,  at  all  events,  this 
witness  is  so  inaccurate  and  so  de£^ctive,  in  point  of 
memory^  that  the  Court  ought  to  place  no  reliance 
opoa  faiED^  even  though  it  should  acquit  him  of  in« 
tentional  fnlsehood.  This,  however,  is  not  a  sound 
argmnent^  to  that  extent  at  least,  in  my  judgment. 
It  by  no  means  follows,  that  because  a  witness  is 
inaecurate  as  to  the  date  of  a  transaction  which 
occurred  six  years  before  his  examination,  no  re* 
banee  can  be  placed  upon  his  memory  as  to  facts 
and  circumstances  that  passed  only  as  many  months 
before;  and  which  facts  and  circumstances  must 
bave  early  become  ^ed  in  his  mind,  by  his  atten^ 
tion  being  called  to  them  in  consequence  of  pro- 
ceedings to  which  they  almost  immediately  gave 
rise.  I  think,  therefore,  that  I  cannot  reject  the 
evidence  of- this  witness  altogether,  on  the  score 
of  inaccuracy  or  deficiency  of  memory* 

The  other  circumstance  objected  to  this  witness 
is,  his  having  written  receipts  on  the  back  of  his 
o\ra  bond  for  1000/.  lent  to  him  by  the  deceased, 
Acknowledging  the  payment  c  f  interest,  and  having 
signed  those  receipts  himself.  But  this  only  proves 
to  me,  that  neither  of  these  parties  were  in  habits 
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of  biiflinessy  and  that  they  were  acting  towards 
each  other  with  that  want  of  circumspection^  pro* 
ceeding  from  their  mutnal  confidence  in  each 
other,  which  is  by  no  means  nnnsual  in  persons  of 
their  class  and  occupitiom  The  deceased  is  proved 
to  have  been  a  person  of  very  great  indolence-^ 
and  this  witness  signing  the  last  of  these  receipts 
with  the  deceased's  namCf  which  has  been  much 
insisted  upon,  could  hardly ,  by  possibility ,  have 
been  for  any  purpose  of  fraud.  There  appears  to 
me  no.  attempt  whatever  to  imitate  the  deceased's 
hand-writing,  such  as  it  was.  The  bond,  too,  was 
to  remain  in  the  deceased's  own  possession->-so,  that 
this  witness  should  have  forged  his  signature  at  the 
back  of  it — ^that  is,  should  have  placed  it  there  for 
any  purpose  of  fraud'— is  quite  out  of  the  question. 
The  occurrence  at  first  sight  may  be  startling  to 
those  who  are  accustomed  to  transact  business  in  a 
more  orderly  and  methodical  manner— but  it  is  an 
occurrence  of  no  uncommon  sort,  betwe^i  country 
farmers— something  very  similar  to  it  would  have 
passed,  between  two  persons  of  this  class,  no  long^ 
time  back,  under  my  own  eye,  but  for  my  in- 
tervention. I  think,  therefore,  that  this  objec* 
tion  does  not  materially  detract  from  the  credit 
due  to  Mr.  How,  any  more  than  the  preceding  ob« 
jections— and,  giving  him  credit— -he  not  only  cor« 
roborates,  and  is  corroborated,  by  the  attesting  wit^ 
ness-p-but  he  speaks  to  the  history  of  the  making* 
and  preparing  of  this  codicil  in  a  manner,  which  does 
not  leave  a  doubt  in  my  mind  that  it  was  legally 
prepared  and  executed,  and  is,  in  itself,  a  valid 
instrument. 
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The  codicil  then  being,  in  the  judgment  of  the 
Court,  proved,  and  valid,  the  next  consideration  is, 
with  which  of  the  two  wills  is  it  to  operate  in  con- 
junction? the  will  of  1814,  or  the  will  of  1817. 

Now  this  I  take  solely  to  depend  upon  the  result 
of  a  necessary  previous  inquiry^  which  is,  to  which 
of  these  two  wills  is  the  instrument  in  question  to  be 
taken  as  a  codicil:  For  v  I  apprehend  the  law  to  be 
lettled,  1st,  that  making  a  codicil  to  a  will  re-* 
pablisheo  that  will;  2d,  that  the  re-publication  of 
a  former  will  supersedes  one  of  a  later  date,  and 
re-establishes  the  first.  If,  therefore,  this  codicil 
is  to  be  taken  as  a  codicil  to  the  will  of  1814,  I 
shall  have  no  hesitation  in  pronouncing  for  it  in 
conjunction  with  that  will,  notwithstanding  the  in- 
termediate  will  of  1817. 

1.  First,  then,  I  apprehend  it  to  be  clearly 
settled,  that  making  a  codicil  to  a  wilt,  republishes 
that  will-^that  a  codicil  even  of  personalty,  if  exe- 
cuted so  as  to  act  on  the  subject^  that  is,  if  at- 
tested by  three  witnesses,  republishes  a  will  of 
lands  ;  so  that  a  will  of  personalty  it  fortiori^  or  a 
mixed  will  so  far  as  respects  personalty,  is  repub<* 
lisfaed  by  a  codicil,  whether  so  attested  or  not*  No 
evidence  of  intention  to  republish  is  requisite,  in 
either  case ;  the  very  act  of  making '  the  codicil, 
primd  facie  at  least,  infers  the  intention.  It  is  true, 
indeed,  that  this  primd  facie  inference  may  be 
rebutted  by  proof,  that  the  act  was  done  by  the 
deceased,  in  error,  or  obtained  from  him,  by  fraud. 
So  the  cancellation  of  a  will  may  be  shewn  to  have 
taken  place  in  error,  or  the  execution  of  a  new  will 
to  have  been  procured  by  fraud.  Primd  facie  at 
least,  however,  the  making  of  a  codicil  to  a  will,  as 
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much  republishes  that  will,  as  a  iriU  is  Tevoked; 
primd  facie^  by  its  cancellation,  and  as  a  new  will, 
primd  faciCf  annuls,  and  makes  Yoid  any  will  of  a 
prior  date. 

2»  Secondly,  the  republication  of  a  will  is  tan*- 
tamount  to  the  making  of  that  will  de  navoi  it 
brings  down  the  will  to  its  own  date,,  and  makes  it 
^eakf  as  it  were,  at  that  time.  In  short,  the  will 
so  republished,  is,  to  all  intents  and  purposes,  a  new 
will  (a).  Consequently,  upon  the  ordinary  and  uni«- 
versal  principle,  that  of  any  number  of  wills,  the 
last,  and  newest,  is  that  in  force,  it  revokes  any  wiU 
of  a  date  prior  to  that  of  the  republication. 

By  the  cases  quoted  of  the  Attorney^General  v« 
Downing  (b),  of  Barnes  v.  Crowe  (c),  of  Walpole  v. 
Cholmondely  ((/),  and  the  rest,  both  these  points 
seem  to  be  t^learly  established,  in  the  judgments  of 
other  Courts.  It  may  be  satisfactory  to  shew,  that 
in  a  case  where  the  same  points  fell  under  the  con<* 
sideration  of  this  Court,  they  were  viewed  in  the 
same  light,  and  determined  upon  the  same  principle. 

I  allude  to  the  case  of  Jansen  and  Field  v.  Jan« 


(a)  So  far  u  this  principle  has  been  carried,  that  where  a 
testator  had  made  his  wiU  in  December,  17d4|  before  the  statute 
of  Mortmain,  9  Geo.  2.  c.  30.  and  devised  all  the  residue  of  hu 
personal  estate  iQ  be  laid  oat  in  land,  and  settled  to  certain 
ekaritable  tuei,  and  had  confirmed  that  will  by  a  codicil  made  in 
July,  1739,  after  tfae  statate,  the  codicU,  by  making  the  will  a 
neir  will,  was  held  to  bring  the  4leyise  within  the  statate  ;  and 
so  mach  of  the  will  as  related  to  tiie  residue  of  the  teatator'a 
personal  estate,  was,  consequently,  held  to  be  ▼oid,--«Vide 
Attorney-General  v.  Heartwell,  Amb.  451. 

(6)  See  Amb.  671,  and  the  cases  there  cited. 

(c)  1  Ves.  Jan.  486.*  • 

{d)  7  Durnford  <&  East,  138. 
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960,  which  occurred  here  in  Trinity  Termi  1797,  in 
which  case  I  was  of  counsel.    The  deceased,  in  that 
case,  had  executed  a  will  dated  on  the  21st  of  July, 
1792 ;  he  had  made  another  wiU  dated  on  the  18th 
of  July,  1796 ;  lastly,  there  was  a  codicil  dated  in 
March,  1797,  referring,  in  terms ^  to  his  will  (not 
of  the  twenty^rstf  but)  of  the  ^rst  of  July,  1792. 
The  Court  {a)  said,  ''  If  the  codicil  of  1797  refer  to 
the  former  will,  and  not  to  the  latter,  it  revives  the 
former.    In  the  case  of  Lords  Walpole  and  Ghol« 
mondely,  it  was  held,  that  parol  evidence  was  inad* 
missible  to  shew,  that  the  testator  intended  by  his- 
codicil,  in  which  he  referred  to  his  last  will  of  1752, 
not  to  republish  that  will,  but  to  confirm  his  real 
iast  will  of  1756;    there  being  no   latent  ambi- 
guity (3)  as  to  which  of  the  wills  it  referred  to,  in 
the  codicil  itself.    In  the,  present  case,  however, 
there  is  some  ambiguity,  in  the  codicil  itself,  as  to 
this  point ;  for  it  refers,  in  terms,  vto  a  will  of  the 
ifost  of  Jidy,  1793,  and  there  is  no  will  of  that  pre- 
cise date  extant.    But  here,  in  the  first  place,  I  must 
observe,  it  is  much  more  probable,  that  the  deceased 
should  have  written  the  ''  1st  of  July,  1792,''  in 

(«)  Sir  Waiiim  Wynne. 

(6)  It  was  ioimtonded  (in  error)  and  snoeestfalljr,  that  any 
•apposed  ambigoity  coiild  only  arise  from  tbe  fallaqy  of  con- 
tidoring  a  '*  last  will"  to  be  a ''  will  made  last,  in  point  of  time ;" 
wkereaa  "  wills''  and  *^  last  wills"  are  synonimons,  and  the 
general  meaning  of  term  ^*  laat  will"  is,  that  will  which  is  to  be 
epermtire  at  the  testator^s  death.  It  was  said,  ''  suppose  the 
devisor  had  referred  to  his  <<  will/'  dated  in  1763,  withont  ad- 
ding "  last**  to  it,  there  oonld  haye  heen  no  ambigoity.  And  the 
addition  of  the  word  **  last,"  does  not  create  any,  beoanse 
^  will"  and  **  last  wiU,"  are  synonimoas.-^6e  7  Dornford 
ds  East,  138. 
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error  for  tke  21flt  of  July^  179S/'  than  liiat  he 
should  have  written  the  <<  Ui  of  July,  1792/'  ia 
^rror,  for  the  «  ISth  July,  1796."  The  codicil  is 
written  somewhat  ioaocurately,  and  bears  date  oidy 
^  short  time  before  the  dec^eased's  death.  It  agrees 
vith  either  wiU  in  its  contents,  but  it  was  formed 
in  conjunction  with  neither  of  the  two ;  it  is  possible» 
therefore,  and  indeed  to  be  presumed,  that  the  de* 
ceased  had  neither  of  the  two  wills  before  him  when 
Jie  drew  up  this  codicil."  The  Court  then  went  on 
to  state  and  examine  the  circumstances  of  the  case» 
as  disclosed  in  the  evidence,  for  the  purpose  of  de- 
termining to  which  will  it  was  most  probable  that  the 
codicil  should  refer ;  and  having*  arrived  at  a  con* 
4dl]sion,  that  it  was  to  be  referred,  with  much 
greater  probability,  to  the  will  of  1793,  than  to  that 
of  1796,  it  proceeded  finally  to  pronounce  for  the 
will  of  1792,  in  conjunction  with  this  codicil,  and 
^tgainst  the  intermediate  will. 

Here,  then,  is  a  case  directly  in  point,  and  under 
the  authority  of  that  case,  I  proceed  to  consider 
whether  this  codicil  is  to  be  taken  as  a  codicil  to 
tile  will  of  1814,  or  to  that  of  1817;  and  I  shall 
have  no  hesitation  in  pronouncing  for  it  in  con- 
junction with  that  will  of  which  it  is  to  be  taken 
M  a  codicil,  although  this  should  be  the  prior  will 
in  point  of  date,  or  the  will  of  1814,  not  that  of 
1817. 

Now,  upon  a  full  review  of  the  case,  what  possible 
doubt  can  exist  of  the  intentional,  as  well  as  actual, 
annexation  of  this  codicil  by  the  deceased,  to  the 
will  of  1814,  and  not  to  the  will  of  1817?  And, 
first,  as  upon  the  face  of  the  several  instruments, 
and  .without  having  recourse  to  extrinsic  evidence. 
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'  Aad  here^  in  the  first  place,  h  tlie  circinkisfeaiioe 
•f  actual  aii]iexatioD^*-it  it  annexed  to  the  wiH  of  x^^ 
1814,  in  point  of  fact;  it  iB  vmltten  on  the  very  in-  Wv^./ 
ttroment  itself.  Why  this  circumstance,  as  observed  ^^^ 
by  the  First  Commissioner  Eyre,  in  the  ease  of  Vaowvm^ 
Barnes  v.  Grow,  is  powerful  to  shew,  that  it  was  ttniuti 
intended  a$  a  codicil  to  the  will  ot  1814,  and  to  no 
other  wilL  It  is  headed,  ^'  a  codicil  added  to  my 
will;*'  and  begins,  <<  Furthermore  it  is  my  will,** 
&c«  Could  this  be  meant  of  any  other  will  than 
that  upon  which  it  was  written  ?  A  casual  inspeo- 
tioti  even  <^  the  two  instruments,  will  render  it 
evident  that  any  mutahing  of  the  one  will  for  the 
other  by  the  deceased,  at  the  execution  of  the  eodi- 
cil,  was  hardly  possible.  The  codicil  is  written 
towards  the  bottom  of  the  tbkrd  side,  or  sheet,  of 
the  one  instrument,  the  will  of  1&14*  On  the  upper 
part  of  that  sheet  were,  fairly  and  legfibly,  written, 
not  only  his  own  signature,  but  the  subscriptions  of 
the  three  attesting  witnesses ;  at  the  head  of  them, 
that  of  his  confidential  solicitor,  Mr.  Worsley,  writ- 
ten in  a  large  character.  Why  the  deceased,  when 
aboat  to  execute  this  codicil,  could  hardly  fail  to 
perceive  that  he  was  going  to  execute  a  codicil 
written  upon  Mr. Worsley'swill,  namefy,  the  will 
of  1814,  and  not  written  upon  the  other  will,  that  of 
1817,  which  has  no  external  resemblance  to  the 
former-^-as  being  written  on  one  side  of  paper  only, 
and  with  much  darker  ink,  and  which  was  sub* 
scribed  by  three  persons^  with  whose  names  the 
deceased  could  not  be  £Bimiliar,  as  it  does  not  appear 
that  he  ever  saw  either  of  them,  but  upon  the  single 
0€casi<m  of  their  attesting  his  will.  Added  to  this, 
I  may  just  observe,  that  it  is  an  admitted  fact  in  the 
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18^.       cause,  tbat  the  uriU  of  1814  was  constantly  in  the 
'^'V      deceased's  possession;  that  the  will  of  1817  wail 
s^s^     taken,  and  kept  possession  of,  by  Pittis,  and  waft 
RooBRs      never  in  the  deceased's  custody,  or  under  his  con-* 
BEowmHo    troul,  for  a  single  day.     Lastly,  the  contents  of  the 
Pinit.      codicil  agree  with  those  of  the  first  will,  and  those  of 
the  first  will  only ;  for  the  ftirze4iouse,  bequeathed 
to  Yesey  by  it,  is  plainly  an  adjunct  to  the  cottage, 
opposite  the  deceased's  house,  on  Brook  Green ;  the 
bequest  of  which  cottage  to  Yesey,  by  the  will  of 
1814,  is  revoked  by  the  will  of  1817. 

Now,  I  very  strongly  incline  to  hold  what  has 
been  forcibly  argued  by  one  of  the  counsel,  that 
nothing  in  the  shape  of  what  he  has  termed  mere 
«ferential  evidence  could  avail,  to .  counterweigh 
these  strong  presumptions,  growing  out  of  the  in* 
struments  themselves,  that  the  deceased  meant  this 
as  a  codicil  to  the  will  of  1814,  and  not  as  a  codicil 
to  the  will  of  1817.  But  mere  inferential  evidence 
is  all  that  has  been  attempted  to  be  adduced  by  way 
of  countervailing  those  presumptions.  For  what  in 
substance  is  the  case  set  up  by  Mr.  Pittis,  the  party 
upon  whom,  I  must  observe,  the  burthen  of  proof 
is  clearly  imposed  by  the  circumstances  of  the  case. 
It  is  this :  the  deceased's  augmented  regard  and 
afiection  for  him,  and  his  family;  his  diminished 
regards,  and  alienated  affections,  to,  and  from,  his 
other  nieces.  Upon  this  shewing,  this  Court  is 
asked  to  inf^f  that  the  deceased  could  not  mean  to 
revoke  a  will  by  which  he  had  given  the  whole  of 
his  property  to  Pittis,  and  to  revive  one  in  which 
it  stood  bequeathed  equally  to  Pittis  and  the  other 
nieces,  and  upon  this  inference,  it  is  further  asked 
to  pronounce  for  the  will  of  1817. 
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''  I  entertain,  I  repeat,  strong  doubts  \!^hether  thii      ms«r 
kiference,  if  ever  so  fairly  raised,  could  enable  me      ^^^ 
to  arrive  at  any  snch  conclusion  as  that  which  ifii     ^i^v*^/ 
prayed  j  and,  in  this  view  of  the  subject,  it  is  per-      ^J"* 
haps  unnecessary  to  travel  further  into  the  circum"»   Beowwii* 
stances  of  the  case.     But  I  am  unwilling  to  pass 
them  over  altogether,  as  being  of  opinion  that,  upon 
the  result  of  the  whole  evidence,  no  such  inference^ 
as  that  contended  for  on  the  part  of  Mr.  Pittis,  is 
fairly  raised* 

Stephens,  the  deceased,  was  an  opulent  farmer, 
Kving  at  Brook  Green,  in  the  Isle  of  Wight ;  he 
was  about  sixty  years  of  age,  and  of  reserved  habits, 
and  suffered  much  from  illness,  being  severely  af- 
flicted with  rheumatism.  During  his  brother's  life 
he  principally  managed  the  deceased's  concerns ;  but 
on  the  death  of  his  brother,  which  preceded  his 
own  about  ten  or  eleven  years,  the  management  of 
the  deceased's  business,  and  property,  fell,  consider- 
ably,  into  the  hands  of  Mr.  How,  a  neighbouring 
yeoman,  and  much  in  his  confidence,  who  appean 
to  have  served  parochial  offices  for  him,  and,  in 
brief,  to  have  done  him  a  variety  of  kindnesses. 
The  deceased  himself  was  so  indolent,  as,  during 
his  brother's  life-time,  hardly  ever  to  have  gone  to 
Newport,  the  nearest  market  town;  and  it  seems 
that  he  had  not  been  there  for  the  last  four  or  five 
years  of  his  own  life. 

The  deceased  had  made  a  will  in  the  month  of 
November,  1813,  disposing  of  the  bulk  of  his  pro- 
perty, in  a  manner  precisely  similar  to  that  in  which 
it  was  disposed  of  by  the  subsequent  will  of  1814, 
before  the  Court,  namely,  to,  and  equally  between, 
lus  three*  uieces«     He  bequeathed  by  that  will,  an 
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ahnaity  of  60/,  a^i  well  as  his  household  ^oods  and 
plate  to  his  old  servant  Vesey^  and  appointed  a 
Mr.  New  and  Pittis^  his  executors. 

In  Jnly^  I8I.49  the  deceased  made  a  new  will^ 
being  the  one  of  that  date  propounded  in  this  cause. 
His  sole  object  in  making  it,  as  spoken  to  by 
Mr.  Worsley y  his  solicitor,  was  to  leaYe,  in  addition 
to  his  former  bequests,  the  cottage  on  Brook  Green, 
already  mentioned,  to  Vesey,  and  to  substitute 
Mr.  Howe  for  an  executor,  in  the  room  of  Pittis.    • 

No\^,  from  these  alterations  two  inferences  neces- 
sarily arise ;  the  one,  that  the  deceased's  regard  for 
Vesey  was  increasing  at  this  time;  the  other,  that 
his  confidence  in  Pittis  was  diminishing,  for  Pittis 
is  dis()laced  from  the  executorship,  and  How,  as  I 
have  already  said,  is  substituted  in  his  room.  In 
these  testamentary  intentions,  however,  the  deceased 
appears  to  have  persisted  for  nearly  three  years, 
till  the  4th  of  June,  1817;  when  he  is  alleged  to 
have  signed  the  will  propounded  by  Pittis ;  a  trans* 
action  to  the  brief  consideration  of  which  I  now 
proceed  to  apply  myself. 

On  the  4th,  then,  of  June,  in  the  year  1S17, 
Mr.  Pittis  applies  (not  to  the  gentleman  whom  the 
deceased  had  constantly  employed  in  that  capacity, 
but)  to  his  own  solicitor,  and  instructs  him  to  pre- 
pare a  will,  as  for  the  deceased  to  execute ;  the  pur- 
port of  that  will  being  to  appoint  himself  ai| 
executor,  and  his  wife  the  sole  legatee  of  the  de- 
.ceased's  property,  real  and  personal,  with  the  single 
exception  of  a  life  annuity  of  50/.  to  Vesey  ;  a  be- 
quest, which  it  is  open  to  conjecture,  was  inserted 
purely  for  colour,  and  by  way  of  saving  appear- 
ances.   No  time  is  lost  in  complying  with  Pittis's 
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iastractionSy  ^hich  are  reduced  into  a  will  on  that       ^^tt. 
Tery  morning^ ;  and  Pittis  himself  is  the  penon  who       TmJu 
conveys  it    to  the  deceased  for  execution.     The     ^^^^^u 
attesting  witnesses  are  neither  friends,  or   neigh-      ^'^^^ 
hours,  of  the  deceased,  nor  any  persons  casually  at    ^^^^""^ 
hand ;  but  Pittis  sends  into  the  country,  a  distance     Pmti» 
of  ten  miles,  for  two  of  his  own  labourers,  and  his 
brother^s  shopman,  for  the  express  purpose  of  at<» 
testing  the  execution,    Vesey,  the  deceased's  old 
confidential    servant,  his  faithful    housekeeper,  is 
left  wholly  in  the  dark  as  to  the  nature  of  this  trans- 
action—whether it  is  a  will,  or  a  bond,  or  what  it 
is,  that  her  master  is  to  execute  in  the  presence  of 
these  witnesses,  she  is  kept  io  utter  ignorance  of* 
The  will  itself  is  not  read  over  to  the  deceased,  in 
the  presence  of  any  one  of  these  witnesses^    Pittis 
is  the  person  all  along  closetted  with  the  deceased— «» 
and  how  he  represented  the  matter  to  him~-what  ha 
said,  or  did  not  say,  what  he  did,  or  omitted  to  do— « 
is  matter  of  mere  conjecture.    He  might  have  read 
over  the  will  to  the  deceased,  but  there  is  no  proof 
that  he  did.     The  witnesses  are  then  introduced: 
one  of  them  speaks  to  hearing  the  deceased  desire 
them  tQ  come  in,  and  **  witness  the  execution  of  his 
vi//;*'   one    other    says,  that  he  ''  appeared  to  be 
reading  over  the  instrument  (not  specifying  its  na- 
ture)  which  he  subsequently  executed/*  and  that   * 
"  he  put  it  down,  and  said  he  was  satis6ed  with  it.'* 
Other  than  this  there  is  no  proof  that  the  deceased  , 
knew  that  the  instrument,  which  he  was  about  to 
execute,  was  a  will ;  still  less  is  there  any  proof  that 
he  knew  what  were  its  contents.     The  formal  exe* 
eution  then  takes  place. 

Observations  nndbubtedly  might  be  made  upon 
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th^  fkce  of  that  execation ;  it  might  be  fairly  qtles-^ 
tioned  whether  it  was^  or  was  not,  such  an  execution 
B8  would  amount  to  a  revocation  of  the  will  of  1814« 
under  the  statute  of  Frauds.  But  I  conceive  that 
they  are  wholly  uncalled  for,  and  consequently  that 
they  would  be  out  of  their  place,  upon  the  present 
occasion.  It  is  quite  sufficient  for  any  purpose  with 
which  I  am  considering  the  transaction  in  question 
to  state,  that  it  is  one,  in  my  judgment,  of  a  very 
unsatisfactory,  and  of  a  very  unexplained  character. 
True  it  is,  that  agents  of  unimpeached  capacity  are 
presumed  to  be  aware  of  the  contents  of  instruments 
which  they  execute  de  facto  ;  and  the  agents  capa* 
city,  in  the  present  instance,  is  unimpeached;  sa 
that  the  proof  of  the  factum  of  this  instrument 
might,  probably,  be  deemed  sufficients  Still  the 
circumstances  which  I  have  already  stated  (aided  by 
others  to  which  I  shall  presently  advert)  must,  I 
think,  be  admitted  to  throw  much  of  suspicion  and 
doubt  upon  the  transaction,  although,  j^er//ap^,  they 
do  not  operate  to  the  extent  of  invalidating  it  (a). 

It  is  first  however  the  duty  of  the  Court  to  notice 
a  part  of  the  history  of  this  transaction,  which  it 
does  not  see  without  regret.  I  allude  to  the  con- 
duct, as  deposed  to,  of  the  solicitor  who  prepared 
this  will,  which  the  Court  must  not  pass  over  in 

(a)  It  remains  howerer  to  be  stated,  that  a  jury,  on  the  trial 
of  an  ejectment,  at  the  Sammer  Assizes  (for  Hampshire)  1822, 
fonnd  against  this  will.  It  was  necessary,  on  the  part  of  Mrs. 
Rogers  and  Mrs.  Browning,  to  submit  the  validity  of  that  will 
to  a  jary,  as  the  codicil  of  1820,  being  executed  in  the  presence 
of  only  two  witnesses,  neither  revived  the  will  of  1814,  nor 
consequently  revoked  that  of  1817,  so  far  as  respected  tha 
deceased's  real  estate. 
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■leocay  pamfiil  as  it  always  is  to  express  itself  dis«       19234 
flitisfiedwith  the  conduct  of  any  professional  gen-      "S*^ 
tlemaOy  in  whose  office  a  will  has  been  prepared,  to     v«v-0 
which  its  attention  is  judicially  called.     The  soli^*  -   ^^^^ 
dtor  who  drew  up  this  will  took  the  instructions  for   Bbown»o 
it  from  the  party  whom  it  purported  principally^      Pmu* 
if  not  solely,  to  benefit-— of  the  deceased's  testa- 
mentary intentions  he  had  no  constat  but  from  these 
instructions,  and  of  his  state  and  condition,  either 
of  mind  or  body,  he  could  know  nothing,  but  from 
the  representation    of   the  same  interested  party* 
He  himself  had  never  seen  the  deceased  but  once, 
and  that  five  years  before.      Surely  all  this  was 
enooghi  to  excite  a  feeling  of  caution  on  his  part. 
So  far  however  from  having  been  actuated,  appa-* 
rently  at  lea3t,  by  any  such  feeling,  his  conduct  wast 
precisely  that  which,  if  this  transaction  was  fraudu- 
lent, afforded  it  every  imaginable  facility.    He  not 
only  prepares  the  will  without  any  communication 
with  the  testator,  through  Pittis^s  sole  agency,  but, 
when  prepared,  he  delivers  it  to  Pittis  for  execu- 
tion, without  proposing  to  satisfy  himself  as  to  the 
testator's  capacity  and  volition,  either  in  person,  by 
an  agent  even,  in  whom  he  reposed  trust  and  confi- 
dence.    So  ignorant  however  are  the  parties  likely 
to  be  present,  considered,  of  the  proper  mode  of  con- 
ducting a  business  of  this  description,  that  I  can 
still  trace,  written  in  pencil  on  the  instrument,  so 
written,  I  must  presume,  in  the  solicitor's  office,  a 
direction  to  this  effecW-'^  Write  name  against  the 
seal/*     Now  the  Court  is  willing  to,  and  does  hope 
and  believe,  that  all  this  has  proceeded  from  a  mere 
want  of  due  caution  and  consideration  on  the  part 
of  the  solicitor— -from  a  too  blind  confidence  in  the 
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integrity  of  his  client  Mr.  Pittis— That  confidence 
may  have  been  perfectly  well-founded — ^the  whole 
transaction  may  have  been  fair  throughout,  in  all 
its  parts— still  this  does  not  exonerate  from  blame 
the  solicitor,  with  whose  conduct  in  the  business  I' 
fiiust  express  myself  dissatisfied,  not,  most  undoubt* 
edly,  for  the  sake  of  giving  pain  to  this  individual, 
but  for  that  of  admonishing  professional  gentlemen 
generally^  that  where  instructions  for  a  will  are 
given  by  a  party  not  being  the  proposed  testator—* 
i^  fortiori  where  by  an  interested  party — ^it  is  their 
bounden  duty  to  satisfy  themselves  thoroughly,  either 
in  person,  or  by  the  instrumentality  of  some  confi- 
dential agent,  as  to  the  proposed  testator's  volition 
and  capacity— or,  in  other  words,  that  the  instru- 
ment expresses  the  real  testamentary  intentions  of 
a  capable  testator — prior  to  its  being  executed,  dt 
factOy  as  a  will  at  alL 

Assuming  then  that,  for  some  or  other  inscrutable 
reasons,  the  will  of  1817  was  approved  of  by  the 
deceased-— that  it  was  executed  by  him  as  a  will, 
with  a  full  knowledge  of  its  contents,  and  with  a 
perfect  intention  to  give  it  effect— still  it  is  a  most 
remarkable  circumstance,  that  the  sole  trace  of  any 
abandonment  of  the  will  of  1814  is  to  be  found  in 
the  insulated  act  of  the  will  1817.  I  call  it  an  in* 
sulated  act ;  for,  abstract  the  transactions  of  a  single 
day,  the  4th  of  June,  1817,  out  of  the  history  of 
this  case,  and  there  is  not  a  vestige  of  any  dissatis- 
faction conceived  by  the  deceased  with  the  bequests 
of  the  former  will,  of  any  intention  expressed  by 
him  to  adopt  the  provisions  of  the  latter  one.  The 
transaction  rests  wholly  upon  itself  for  support ;  it 
derives  none  from  any  thing  that  preceded ;  it  de- 
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rWes  none  from  any  thing   that  ensued  upon  it.       1823* 
There  is  no  previous  declaration  as  of  intention  to       Term[ 
Riake  the  will  of  1817-*-there  is  no  subsequent  re«      n<^^/^<^ 
ference  .  to,  or  reco^itioUf  of  that  will,  when  it  is      ^^5** 
made— there  is  not  a  vestige  in  the  evidence  of  any    BaowNno 
diminished  affection  for  the  other  nieces*-of  any      vmiu 
increased  reg^d  for  Mrs.  Pittis— of  any  disgust  at 
the  conduct  of  Yesey,  towards  whom  I  have  always 
•aid  his  esteem  was  increasing  in  the  interval  be* 
hreen  1813  and  18 14-— of  any  restored  confidence 
in  Pittis  himself-— his  confidence  in  whom,  as  I  have 
also  said,  was  decreasing  during  the  same  interval. 
Hie  change  of  disposition  is  wholly  unaccounted  for; 
consisting,  not  only  in  displacing  the  other  nieces, 
and  giving  all  to  Mrs.  Pittis,  but  in  the  re^suhstitu^ 
tion  of  Kttis  for  How  as  an  executor ;  and  in  the 
withdrawing  of  a  part  of  his  testamentary  bounty 
fromVesey,  to  benefit  whom,  in  a  greater  degree, 
was  the  deceased's  principal  object  in  substituting  the 
will  of  1814  for  tiiat  of  1813 ;  whereas,  this  will  of 
1817,  pmports  to  place  her  in  a  worse  situation  than 
that  ia  which  she  stood  under  the  will  of  1813  itself. 
Subsequent  to  the  execution  of  the  instrument,  and 
its  delivery  to  Pittis,  not  only  no.  allusian  to  its 
existence,  for  aught  that  appears,  is  ever  made  by 
the  deceased;  but  there  is  nothing  in  the  conduct, 
either  of  the  deceased,  or  (which,  perhaps,  under 
the  circumstances,  is  full  as  remarkable)  of  Pittis, 
from  which  its  existence   can  be   fairly  inferred. 
Pittis^s  condition  was  that  of  a  man  going  down,  as 
it  is  called,  in  the  world ;  his  circumstances  were 
declining,  not  possibly  from  any  fault  of  his  own, 
but  from  the  burthen  of  a  large  family,  and  the 
preasare  of  various  untoward  incidents,  which  finally. 


1M2.       in  the  year  1819,  pTodnced  his  emigration  to  Ame- 

^^      rica.    It  is  in  evidence,  that  the  deceased  neither 

N^v^      advised,  nor  approved  of  tjiis  measure.     Is  it  in 

Rogers      evidence  that  he  endeavonred  to  prevail  with  Pittift 

BkowNiNG    to  abandon  it,  by  reminding  him  of  this  will  ?    Was 

P,?^,.     Fittis*s  voyage  to  America  retarded  (prevented  it 

certainly  was  not)  by  any  ai^ticipation  of  the  great 

benefit  which  he  was  likely  to  derive  nnder  this 

will  at  the  death  of  the  deceased  ?     There  is  not  a 

tittle  in  the  evidence  from  which  any  thing  of  the 

sort  can  be  conjectured.     Subsequent,  therefore,  I 

repeat,  to  its   delivery  to  Fittis  on  the  day  of  its 

execution,  there  is  nothing  to  shew  that  either  the 

one  or  the  other  party,  either  in  word  or  in  deed, 

ever  alluded  to,   or  acted  as  upon,  this  will  of  1817f 

in  any  shape. 

Now,  under  all  these  circumstances,  where  is  the 
improbability  ?  (for  to  determine  this  alone  has  been 
my  object  in  considering  the  transaction)— -What 
is  there  to  render  it  incredible  f  That  the  deceased 
should  revert  to  his  old  testamentary  di^sitions 
expressed  in  the  will  of  1814,  and  abandon  those 
expressed  in  the  will  of  1817,  giving  these  last 
•credit,  that  is,  for  having  once  been  his  testamentary 
intentions.  As  for  the  deceased^s  silence  with  re^ 
spect  to  this  will  of  1817,  and  eveiy  thing  connected 
with  it,  when  about  to  execute  the  codicil  of  1820, 
this,  I  think,  may  be  accounted  for  in  various  ways. 
Possibly,  as  conjectured,  he  had  forgot  die  trans- 
action of  this  intermediate  will  altogether ;  possibly, 
as  also  conjectured,  he  supposed  that  will  revoked 
by  Pittis^s  emigration  to  America ;  possibly,  a  third 
conjecture  is  nearer  the  mark ;  namely,  that  he  was 
i;in willing  to  disclose*  to  How  that  he  had  ever  made  ^ 
will,  displacing  him  (Hew)  from  his  executorship-— 
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disinheriting  two  of  his  three  nieces — and  revoking       iaw. 
a  part  of  the  benefit  conferred  by  two  prior  wills  on      ^'*'^ 
his  hbuse-keeper  Vesey*     The  whole  of  this  how-  -   y^^/^  • 
•ever  is  mere  conjecture,  in  which  it  in  useless  lor     Rogers 
the  Court  to  indulge  itself*    But  the  intire  history  Browmimo 
of  this  case,  as  disclosed  in  the  evidence,  is  so  far      PiTTii. 
from  evinciqg  to  my.mind  Uie  mprobiibility  of  the 
deceased  doing  what/ probable  or  not,  the '  law  de- 
termines him  to  have  actually  done,  that  I  conceive 
it  the  most  natural,  and  the  most  likely*  st^p  for  the 
deceased  to   have  taken,   when  his   aittention  was 
definitively  called  to  the  subject  of  his  final  testa- 
mentary arrangements. 

I/astly,  the  parol  evidence   connected  with  the 
immediatey*tfc/um  of  the  codicil,  removes  any  doubts 
upon  this  head,  could  any  be  eutertained  upon  other 
grounds.     Rayner  alone  (without  How)  proves,  that 
the  will  of  1814  alone,  not  that  of  1817,  was  in  the 
deceased's  mind  at  the  time  of  his  executing  the 
codiciL     He  expressly  mentions  that  deceased's  say- 
ing, that  "  it  was  to  give  Vesey  the  fuel-house,  to 
be  taken  over  to  the  cottage."     The  deceased  must 
in  this,  as  I  have  already  said,  have  referred  to  the 
will  of  1814.     But  Mr.  How  speaks  to  having  ac- 
tually read  over  the  will  of  1814  to  the  deceased 
i)efore  he  wrote  the  codicil ;  so  that  this  gentleman's 
deposition  (if  he  is  not  utterly  unworthy  of  credit) 
i*enders  It  a^  manifest  upon  the  parol  evidence  as 
upon  the  acts  done,  that  the  testator  meant  this  co- 
dicil to  apply  to  the  will  of  1814. 

I  pronounce  therefore  for  that  will  in  conjunction 
with  the  codicil  as  prayed  by  Mrs.  Rogers  and  Mrs* 
Browning ;  but  I  am  not  of  opinion  that  this  is  a  cas6 
*which  caUs-for  the  condemnation  of  Mr.Pittis  in  costs'. 
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Lord  John  Thtxnk  v.  Stanhopb. 

Id  the  Goods  of  the  Right  Honorable  Lady  Eliza- 

beth  Stanhope. 


If  A  ttftittai- 

tary  paper  be 
caacelUdf  law 
ftofcn  the  re> 
vocation  of  it| 
unless  it  can 
beeleaily 
shewn,  1st.  that 
it  once  existed 

will ;  id.  that 
the  testator 
adhered  to  it 
throughout  in 
mind  and  in* 
tention,  not- 
withstanding 
its  canceUa> 
lion. 


(On  the  Admission  of  the  Allegation.) 

Judgment- 

Sir  John  Nicholl^ 

This  is  an  allegation  on  the  part  of  Lord  John 
Thynne,  the  executor,  propounding  the  will  of  Liady 
Elizabeth  Stanhope,  the  party  deceased  in  the  cause. 
I  am  of  opinion  that  the  facts  alleged,  if  proved  to 
the  utmost  feasible  extent,  would  not  justify  the 
Court  in  pronouncing  for  the  instrument  set  up. 

The  paper  propounded,  on  the  face  of  it,  is  clearly 
invalid.  It  concludes,  '<  and  all  that  remains  of  my 
fortune,  after  the  payment  of  the  above  legacies,  I 
leave  to  Georgiana  Stanhope,  my  beloved  sister, 
making  it  however  my  particular  request,  that  a 
jewel,  having  belonged  to  me,  be  presented  to  these 
following  persons,  as  a  remembrance  or  token  of  my 
affection  for  them,  viz.''  Here  the  paper  ends-H»o 
that  either  it  never  existed  in  a  finished  state^  or, 
if  it  did,  the  finishing  part,  contained  in  a  second 
sheet,  (for  the  concluding  words,  it  is  to  be  observed^ 
occupy  the  bottom  line  of  the  fourth  side  of  a  sheet 
of  paper)  has  been  withdrawn,  and  is  presumed  to 
have  been  destroyed.    Now, 

As  an  Unfinished  paper,  and  one  in  its  progress 
to  completion,  it  is  quite  evident  that  this  paper 
can  never  be  pronounced  for;  for  the  paper  bears 
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date  on  the  22d  day  of  November^  1818/  and  the 
testatrix  only  departed  this  life  on  the  30th  of  Oc- 
tober, 1821,  nearly  three  years  after  it  was  written : 
and  no  gronnd  whatever  is  laid  in  the  plea  for  its 
completion  having  been  so  long  postponed  by  the 
testatrix,  had  she  been  disposed  to  put  it  into  the 
shape,  and  to  invest  it  with  the  character,  of  a 
finished  instrument  at  all*  Added  to  this,  it  is  stated 
to  have  b^en  found  in  an  open  drawer,  thrown  aside 
among  loose  papers;  a  situation  in  which,  when  a 
testamentary  paper  is  found,  it  carries  with  it,  primd 
facie  at  least,  a  presumption  of  abandonment. 

It  is  not  attempted  however  to  set  up  this  as  an 
anfinished  paper,  and  one  in  its  progress  to  com*, 
pletion;  but  as  a  finished  paper,  which  has  been 
cancelled,  Hne  animo  revocandif  by  the  testatrix, 
under  an  erroneous  impression,  that  the  law  did  not 
permit  her,  as  a  minor  $  to  dispose  of  her  property 
by  will. 

Now  it  is  perfectly  true,  that,  in  legal- considera- 
tien,  a  will  «|iay  be  canceled,  without  being  re* 
voked*  The  eancelling,  itself,  is  an  equivocal  act, 
and,  in  order  to  operate  as  a  revocation,  must  be 
done  animo  reoooandi.  A  will,  therefore,  cancelled 
through  accident,  or  by  mistake,  (as  in  the  instances 
pot  by  Lord  Mansfield,  in  the  case  of  Burtenshaw 
V.  Gilbert  (d),  and  similar  ones)  is  not  revoked.  On 
the  same  principle  it  was  held,  by  I^^rd  Chancellor 
Cowper,  in.  the  case  of  Onions  v*  Tyrer(6),  that 

(a)  Cowp.  62.  **  Jm^fnUe  fachmt  p^  aoa  faeio  habetwr/*  U 
dflo  the  expreai  doctriae  of  the  otvil  Uw  upon  this  very  sub-' 
ject    VideD.28.  4.  L 

(6)  1  P.  Wmi.  945,  Reported  lOio  8  Vem*  14i,  and  Free, 
Chanc  450. 


1821. 
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Tenm. 


Lord  JoH« 
Tbthmb 

Stambopb. 
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cancelling  a  former  ivill^  on  a  preflnimptioB  that  a 
latter,  devising  the  same  lands  to  the  same  use^ 
was  effective,  which  latter  .will  however  proved  to 
be  vdid,  was  no  revocation  of  the  former^  so  as  to  let 
in  the  heir. 

I  assent  therefore  to  the  general  legal ,  ppsitioot 
that  the  cancellation  of  a  will  does  not,  necessarily^ 
infer  any  intentiomal  abandonment  of  the  dispositions 
contained  in,  or,  consequently,  any  revocation  oi 
it.  At  the  same  time  it  is  obvious  diat  this  is  the 
ordinary  inference,  deducible  from  every  act  of  can^ 
celling.  And  I  may  venture  to  lay  down,  that  in 
order  to  bar  its  application  to  any  particular  case  of 
cancelling,  two  things  at  least  are  requisite :  &rsti^ 
it  must  be  proved  by  indisputable  evidence  that  the 
cancelled  paper  once  existed  as  b,  finished  will :  se« 
condly,  it  must  be  shewn,  by  evidence  equally  in^^ 
disputable,  that  the  testator  adhered  to  it,  through* 
out,  in  mind  and  intention,,  notwithstanding  its 
cancellation.  In  the  absence  of  either  of  these  in« 
dispensable  requisites,  the  ordinary  presumption  is 
that  upon  which  a  Court  of  Probate  is  bound  to 
act. 

It  remains  therefore  only  to  consideri  whether  the 
matter  of  this  allegation  is  such  as  to  afford  any 
reasonable  ground  of  belief,  that  evidence  of  the 
kind  described,  upon  these  two  points,  could  be  fur-> 
nished  in  the  present  case,  should  the  Court  suffer 
H  to  proceed  by  admitting  the  allegation* 

Now,  what  are  the  facts  stated  in  the  allegation, 
as  applicable  to  the  case  in  this  view  of  it  ?  The 
four  first  articles  of  the  allegation  plead,  in  sub- 
stance, only  the  finding  of  the  instrument,  in  the 
hand-writing  of  the  deceased,  after  her  death|  at  the 
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howe  of  hef  gtendmotlidr^  Lady  Bath»  with  wholn       ibs2« 
the  deceased  had  been  principally  raiident,  ixx  Lower^      jp^^ 
Grosvenor  Street.     There  is  no  averment  even  of     w^^^ 
farmal  execution  j  and  the  actual  execution  of  the    ^'*^^®^* 
lOstroment  is  so  pleaded,  as  negatives  the  sapposi^         «. 
tion,  that  any  attempt  will,  or  can,  be  made  to  pro- 
dace   o&er  evidence  in  support  of  it,  than  what 
results  from  a  declaration  of  the  deceased,  pleaded 
in  the  fifth  article  of  the  allegation,  upon  which  I 
proceed  to  advert. 

The  fifth  article  pleads  (in  substance)  that  in  the 
month  of  January,  1831,  the  deceased^  whilst  on  a 
▼kit  in  Derbyshire,  declared  to  her  ex-governess* 
Madam  de  MontmoUin,  '^  that  she  had  made  hw* 
will;   and   that  the  same  would  be  found  in  her 
writing-box,  which  box  the  said  testatrix  then  had 
with  her/*     And  upon  proof  of  this  declaration,  the 
Conrt  is  to  be  ask^  to  infer  the  factum  of  the  wilL 
'    Now,  supposing  this  declaration  to  be  proved,  in 
the  very  words  of  the  plea,  it  furnishes  no  proof 
whatever,  to  my  mind,  that  this  paper  ever  existed- 
Oi  a  JinUhed  will*    In  the  first  place,  the  expres* 
sion  put  into  the  mouth  of  the  deceased,  that  ^'  she 
had  made  her  will,''  is  extremely  vague,  and  equi- 
vocal ;  and  is  just  as  likely  to  have  been  applied  by 
the  deceased,  a  young  lady  of  rank  in  her  minority, 
to  an  unfinished,,  as  to  finished,  instruments     But 
what  I  should  be  glad,  to  know  is,  how  the  decla^ 
ration,  be  its  import  what  it  may,  could  be  pinned 
down  to  this  particular  paper.    I  mean,  what  proof 
could  bo  ftirnished  that  the  deceased,  in  referring 
to  her  will  upon  the  occasion  in  question,  referred 
to  thie  identical  will.     The  deceased,  between  the 
years  1818  and  1821,  might  have  made  anothec 
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1822.  will ;  nay*  the  probability  is»  that  she  had  actaally 
^^^  done  so ;  for  Lord  John  Thynne  states^  in  his  affi- 
davit of  scripts,  that  '<  he  (the  appearer)  has  beea 


Lord  John    informed,  since  the  death  of  the  deceased,  and  which 
o.         information  he  beUeves  to  be  tme,  that  she,  the  said 

«TAHHOPs.  j^Q^ased,  subsequent  to  the  making  and  writing  her 
said  wiU/*  (i.  e.  the  paper  propounded  in  the  cause) 
made  some  further,  or  other,  will,  or  wrote  some 
paper  of  a  testamentary  nature;  but  of  the  contents, 
or  of  the  date,  of  such  paper,  the  appearer  has  no 
knowledge  or  information.'*     But  to  proceed. 

The  article  goes  on  to  plead,  that  in  a  subsequent 
conversation  with  the  same  Madam  de  MontmoUin, 
on  the  subject  of  her  vnll,  in  the  month  of  Septem- 
ber in  the  same  year,  when  the  testatrix  was  again 
upon  a  visit  in  Derbyshire,  she  the  testatrix  de- 
clared, that  being  nearly  of  age»  and  '^  having  a 
doubt  whether  her  will,  if  made  previous  to  her 
attaining  her  age  of  twenty-one  years,  would  be 
valid,  she  had  destroyed  it;'*  and  added,  that, 
'^  upon  attaining  her  age  of  twenty-one  years,  she 
would  make  another  will.'*  And  it  is  upon  the  evi- 
dence of  this  further  declaration,  that  the  Court  is 
to  be  required  to  infer  that  adherence  of  the  testa- 
trix to  the  cancelled  paper,  in  mind  and  intentidn, 
which  will  authorize  the  Court  to  give  it  the  sanc- 
tion of  its  probate. 

I  could  certainly  comply  with  no  such  requisition. 
In  the  first  place,  I  could  have  no  proof  that  this, 
any  more  than  the  former,  declaration,  referred  to 
this  identical  paper.  But,  secondly,  and  princi- 
pally, admitting  that  it  referred  to  it,  I  could  by 
no  means  collect,  from  the  declaration,  that  perfect 
adherence  of  the  testatrix  to  the  paper,  throughout. 


Staxbofi. 
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to  every  part  of  it,  which  alone  could  justify  me       less, 
in  departing  from  the  ordinary  presumption  of  aban«      ^*^ 
donment  furnished  by  the  act  of  cancellation.    The      ^^y*^/ 
leaftm  which  the  deceased  is  made  to  assigni  for    i^hjohw 
having  destroyed  the  paper— namely,  her  doubt  as    ^^  r. 
to  its  validity— -is  rather  a  singular  reason— -admit* 
ting  it  however  to  have  been  her  reason,  non  con» 
rtatj  that  it  was  her  only  one.    She  had  gfiven  away, 
in  legacies,  more  than  the  amount  of  her  property  j 
and  ttmt  might  have  operated  with  her  as  a  reason 
for  destroying  it    Allowing  it,  ex  hypotkesij  to  be 
fully  proved,  that  the  deceased  intended  *^  to  make 
a  new  will*'— non  constat^  that  it  was  to  be  a  will 
of  precisely  the  same  tenor  and  effect  as  this,  pre- 
suming this  to  have  been  that  will  referred  to  by 
the  deceased,  as  the  one  which  she  had  destroyed. 
Any  person,  much  more  a  young  lady,  at  the  de- 
ceased's time  of  life,  may  be  supposed  to  have  va- 
ried, or  departed  altogether  from  testamentary  in- 
tentions once  held,  in  the   course  of  three  years/ 
without  any  stretch  of  probability. 

With  this  impression  of  the  case  I  consult  the  in- 
terests of  all  parties,  in  staying  these  proceedings 
in  limine^  by  rejecting  the  allegation ;  holding  the 
facts  pleaded  insufficient  to  sustain  this  paper,  as 
tiiey  will  neither  show,  that  this  very  instrument 
ever  was  s,Jini8hed  will,  nor  that  it  was  canceUed 
by  the  deceased,  sine  animo  revocandi. 

Allegation  rejected* 
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rebate  of «  Margaret  STE adman,  otherwise  Powell, 
5e^«^r^  died  on  the  22d  of  March,  1820,  having  been,  for 
wiUoff mJ.  nearly  forty  years  preceding,  with  the  exception 
ri^womaD,  ^f  thg  i^st  fifteen  months,  in  the  service  of  her 
qnenUy invalid  Grace  the  Duchess  Dowager  of  Ratland,  At  thc^ 
minbtration  of  time  of  her  death  she  was  in  possession  of  personal 
c^m^t^  to  property  to  the  value  of  about  1500/.,  accumulated 
iSoieiStewit,  *^y  ^^^ings  from  monies  of  her  own  acquirement,  in 
asfiieh,had     the  Duchess  of  Rutland's  service;  which  monies, 

Deen  denied        " 

by  the  execn*  as  she  acquired  them,  the  deceased  had  been  in  th€^ 

riagei  in  ire^  habit  of  investing  in  the  purchase  of  stock  in  the 

^  partiea^^^  pubUc  funds,  in  the  name  of  her  brother,  Mr.  George 

J^ivedb^  Steadman  (party  in  this  cause)* 

€iremmtantua  The  deceased  left  behind  her  a  regularly  exe- 

cv&dencc     Its 

aiiegednaiiity,  cutcd  wlU,  bearing  date  the  2d  of  October,  1819, 
its  celebration  in  which  wiU  she  described  herself,  as  **  Margaret 
wuit^^d  to  Steadman  (otherwise  Powell),  qpinster;*'  and  the 
ba  not  proved,  ^{u  jg  gQ  signed*      She  had  passed,  however,  for 

the  last  five-and-thirty  years  of  her  life,  by  the  name 
and  title  of  Mrs.  Po^^ell ;  and  appears  to  have  consi-^ 
dered  herself,  and  was  universally  reputed,  the  lawful 
wife  of  James  Powell,  (the  other  party  in  the  cause) 
until  within  about  two  years  of  her  death*  From 
that  time  it  is  to  be  inferred  that  the  deceased  con- 
sidered herself  as  a  feme  sole,  in  consequence  of 
haying  obtained  something  in  the  shape  of  a  legal  opi- 
nion, against  the  validity,  in  law,  of  a  marriage,  had 
under  the  circumstances  then  stated  by  her  to  have 
accompanied  her  marriage,  in  fact,  with  her  reputed 
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fansband.     Under  lliis  impression,  believing  herself      1899. 
at  liberty  to  dispose  of  her  property  by  will,  she       j?^ 
ouide  and  executed  two  wills,  successively  ;  the  first,      n^n^*^ 
bearing  date  the  4th  of  May,  1818 ;  the  second,  on    ^tbadkaii 
the  2d  of  February,  1819,  being  the  will  already     PdwiLb 
mentioned. 

Some  months  after  the  death  of  the  deceased,  on 
probate  of  that  will  being  applied  for,  by  Bteadman, 
ds  one  of  her  executors,  a  caveat  against  the  same 
passing,  was  found  to  have  been  entered,  on  behalf 
of  Powell,  alleging  him  to  be  the  lawful  husband  of 
the  deceased.  His  interest,  as  such,  being  denied  by 
the  executor,  was  propounded  in  an  allegation,  which 
pleaded  (in  substance)  that  the  patties  had  been 
duly  and  lawfully  married,  in  Dublin^  some  time  in 
the  latter  end  of  the  year  1786,  according  to  the 
rites  imd  ceremonies  of  the  church  of  Ireland,  as 
by  law  established ;  together  with  cohabitation,  the 
hirtit  of  issue,  and  the  general  reputation  of  their 
being  husband  and  wife  from  that  time.  A  respon- 
sive allegation  on  the  part  of  the  executor,  pleaded 
merely,  first,  the  statute  19  Geo.  2.  c.  13.  Irish,  en* 
acting,  *^  that  every  marriage  celebrated  afbr  the 
1st  of  May^  1746,  between  a  papist  and  any  person 
who  hath  been,  or  hath  professed  himself  to  be,  a 
protestant,  at  any  time  within  twelve  months  before 
such  celebration  of  marriage,  or  between  two  pro-^ 
testants,  if  celebrated  by  a  popish  priest,  shall 
be  mill  and  void,  to  all  intents  and  purposes,  with* 
out  any  process,  judgment,  or  sentence  of  law 
whatsoever ;"  2dly,  that  Powell  and  the  deceased 
respectively  professed  themselves  to  be,  and  were, 
respectively,  at  the  time  in  question,  protestantsj 
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IQM.  Sdly,  that  their  pretended  marriage  ia  questioB, 

A'toiy  ^3g  celebrated  by  a  popish  priest, 
v^^^^,.^         This  cause  was  argued^  and  stood  for  sentence^ 

Btbadmav  upon  the  evidence  taken  in  support  of  the  facts 

PowBu.  stated  in  these  several  allegations. 

JVDGMllNT. 

Sir  John  Nicholl. 

This,  in  substance,  is  an  issue  purely  matri- 
monial, although  it  occurs  in  a  testamentary  suit. 
The  point  in  issue  is  simply,  whether  the  party 
deceased,  who  is  described,  and  who  describes  her- 
self as  Mai^aret  Steadman,  otherwise  Powell,  died 
a/eme  soUp  or  the  lawful  wife  of  ^ames  Wakeford 
Powell.  In  the  former  event,- the  deceased  has 
died  testate,  and  probate  of  her  will  is  to  be  g^ranted 
to  George  Steadman,  the  brother  of  the  deceased, 
and  an  executor  named  in  her  will,  the  one  party 
in  this  cause.  As  a  married  woman,  it  is  not  sug- 
gested that  the  deceased  had  any  authority  to  make 
a  will-— consequently,  in  the  latter  event,  her  will, 
so.  styled,  is  a  mere  nullijty,  and  the  administration 
of  her  effects  is  to  be  committed  and  granted  to 
Powell,  her  husband,  the  other  party  in  the  cause. 

The  interest  of  Powell,  the  alleged  husband,  has 
been  denied  generally ^  by  the  executor^  and  is  pro- 
pounded in  an  allegation  which  has  been  given  on 
his  behalf  pleading  him  to  have  been  ^  duly  and 
lawfully  married  to  the  deceased  in  Dublin,  some« 
time  in  the  latter  end  of  the  year  1786,  according  to 
the  rites  and  ceremonies  of  the  church  of  Ireland***— 
together  with  cohabitation,  birth  of  issue,  and  ge* 
neral  reputation  from  that  time  downward.  An 
allegation  has  also  been  given,  on  the  part  of  the 
cvecutorf  which  pleads,  first,  that  marriages  in  Ire«  • 
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land  between  papists  and  protestants,  or  between       less, 
two  protestantsy   are  absolutely  null  and  void,  if      ^^^ 
celebrated  by  a  popish  priest,  under  an  Irish  act  of  ^    v<0>v^i/ 
pailiament-*secondly9  that  Powell  and  the  deceased    Stsapmav 
'were  protestants  respectively  when  married,  as  pre«    Powmx. 
tended,  and  were  married  by  a  popish  priest ;  and, 
consequently,  that  such  their  pretended  marriage 
was  and  is  null  and  Toid  to  all  intents  and  purposes* 

Upon  the  face  of  the  pleas  and  proceedingSj^  two 
questions  present  themselves,  first,  whether  these 
parties  were  married  at  all ;  secondly,  whether,  being 
so,  they  werie  lawfully  married— -a  point,  indeed, 
to  which  the  executors  general  negation  of  the  in- 
terest of  the  alleged  husband,  as  contained  in  the 
proceedings,  is  somewhat  narrowed  by  the  shape  of 
his  plea.  An  attentive  investigation,  however,  of 
both  questions,  is  due  to  the  justice  of  the  cause, 
and  may  be  convenient,  for  a  reason  which  will  pre* 
sently  appear,  that  the  Court  should  address  itself 
to  these  questions  separately;  and  first,  as  to  the 
former. 

The  facts  and  circumstances  of  the  ease,  as 
pleaded  and  proved,  which  are  applicable  to  the 
first  of  these  questions,  are,  briefly,  as  follows  :-— 
Margaret  Steadman,  the  deceased,  was  an  attend- 
ant upon  the  present  Duchess  Dowager  of  Rutland, 
and  accompanied  her  Grace  to  Ireland,  whither  she 
proceeded,  in  the  summer  of  1784,  to  join  her 
husband  the  late  Duke  of  Rutland,  then  in  Ireland, 
of  which  kingdom  he  had  been  recently  appointed 
Lord  Lieutenant.  Powell,  the  party  in  this  cause» 
was  at  that  time  in  the  service  of  General  Finch, 
one  of  his  Grace's  Aid-de-Camps,  and  living,  as 
saeh,  at  Dublin  Castle,  or  the  Phoonix  Lodge,  near 
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Dublin^  the  official  residence9  of  tbe  Irish  Yice-Roy; 
'80  jUiajt  Powell  and  the  deceased,  pn  the  arrival  <^ 
the  latter  in  Irelandj  were  members,  in  a  mamier,  of 
bne  family.    In  the  summer  qf  1786,  the  deceased' 
hecame  pregnaipit,  as  she  sa-id,  aiid  a9  it  ww  *^  ru^ 
mouredf*  hy  Pbwdil~<m  betcomipg  acquainted  with 
which  pregnancy,  h^r  mistress>  the  Duchess,  rer 
fused  to  coiitimie  her  in  her  s^rice,  unless  w  th^ 
wife  of  Powell*    It  further  appe^,  that  Dr.Preston 
(then  or  soon  after  Bishop  of  Ferns),  at  that  time 
private  secretary  to  the  Poke,  interested  himsejf  to 
procure  ^  marriage  between  the  deceased  and  Powell, 
at  the  request  of  the  Duchess— and  caused  it  to  be 
intimated  to  the  latter,  through  Emerson,  a  felIo\f 
servant,  that  his  marriage  with  Steadman  was  ne- 
cessary to  either  of  the  two  keeping  their  places. 
A  fact  of  marri^e  between  the  parties,  to  say  the 
jeast,  was  asserted  by  themselves,  and  ivaa  generally 
understood  by  others,  to  have  taken  place  ^ccord<- 
ingly.    Nor  was  this  permitted  by  the  Duchess  t^ 
rest  upon  the  report  of  the  parties,  or  upon  gen^sj 
rumour  mer^/y-— ^  instrument  purporting  to  be  a 
certificate  of   the  marriage  was  produced  to  the 
Duchess  of  Rutland,  and  was  sheym  by  her  to  the 
Duke,  her   husba9d;  who,    being   satisfied  (as  jit 
should  seem,  by  inspection  of  this  certificate),  tbf^t 
the  parties  were  really  n^rried^  suffered  the  decease4 
to  retain  her  situation  in  his  wife's  service.     This 
certificate  is  pleaded  to  have  been  lost  or  mislaid--T 
it  is  said,  by  the  Duchess  of  Rutland,  to  have  beei^ 
torn  or  destroyed,  as  she  understood,  on  the  occasioiji 
of  some  quarrel  between  the  parties.    It  is  further 
proved,  that,  from  and  after  that  time,  the  deceased 
^a9  constaptjy  addfeiKd  by  the  unm^i  &ud  treat94 
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as  the  wife  of  Powell—that  she  was  permitted  by  i«»- 
the  Dake  and  Duchess  to  lie  in  at  the  Phoenix  *^2 
Lodge,  where  she  gave  birth  to  a  son,  who  was 
baptized  as  her  lawful  issue  by  Powell — ^that,  on  the 
return  of  the  Duchess  from  Irdand,  the  deceased 
accompanied  her,  still  as  her  attendant— and  con« 
tinned  in  her  seryioe,  uninterruptedly,  until  com- 
pelled to  relinquish  it  by  bodily  infirmity,  in  the 
month  of  January,  1819— that,  during  this  whole 
interval,-  Powell,  and  the  deceased,  acknowledged 
each  other  as  husband  and  wife,  and  were  so  re- 
pated,  and  taken  by  all  who  knew  them — ^that 
Powell  was  under  the  necessity  of  living  mueh 
apart  from  the  deceased,  both  whilst  he  continued 
in  the  service  of  General  Finch,  and  when,  upon 
quitting  it,  he  became  a  king^s  messenger,  in  which 
capacity  he  was  occasionally  absent  in  foreign  parts; 
but  that  he  frequently  did,  and  was  permitted,  at  alt 
times,  to  cohabit  with  the  deceased,  as  well  at  the 
several  residences  of  the  Duchess  of  Rutland,  spe- 
cified in  the  plea,  as  elsewhere«-*>lastly,  that  the  de-^ 
ceased  had  two  other  children,  the  issue  of  her  con<<> 
nection  with  Powell,  bom  in  this  country — one  (a 
daughter)  in  the  house  of  the  Duchess  of  Rutland, 
in  Arlington  Street — both  of  whom  were  constantly 
owned  and  acknowledged,  by  the  parties  themselves, 
to  be  their  lawful  issue ;  were  maintained  and  .edu^ 
cated  as  such  at  th^ir  joint  expence ;  and  were 
constantly  reputed,  and  taken  for  such,  by  their 
friends,  relations,  and  acquaintance. 

Now  it  appears  to  me,  that  this  evidence  does 
sufficiently  establish  a  fact  of  marriage  between  the 
-parties.  Its  foundation  is  not  the  mere  assertion  of 
-tiie  parties,  together  with  contemporary  rmnour  or 
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ld22.  report,  although  thefiOi  alone,  possibly,  under  the 
^*^  circumstances,  might  justify  the  Court  in  inferring 
s^iv<w  a  fact  of  marriage ;;  but  a  certificate  of  marriage  is 
8rBADM4«  at  the  time  produced,  plainly  satisfactory  to  the 
Powsu.  parties  who  suggested  the  marriage-— one,  at  least, 
of  whom,  is  to  be  presumed  no  incompetent  judge 
of  its  authenticity—- to  omit  any  mention  of  the 
Bishop  of  Ferns,  who  is  to  be  deemed,  in  some 
sort,  privy  to  the  transaction,  and  to  have  lent  it^ 
throughout,  the  sanction  of  his  countenance.  That 
the  certificate  in  question  was  satisfactory  to  the 
Duke  and  Duchess,  is  plainly  to  be  collected,  as 
well  from  the  positive  testimony  of  the  latter,  as 
from  their  suffering  the  deceased  to  continue  in  their 
service,  and  even  to  give  birth  to  her  issue  under 
their  roof— circumstances  which  can  only  be  as* 
cribed  to  their  perfect  confidence  in  the  genuineness, 
at  least,  of  the  certificate,  not  to  say  in  the  validity 
of  the  marriage  purported  to  be  certified. 
.  The  absence  of  stricter  proof  of  a  fact  of  mar- 
riage in  the  suit  is,  in  my  judgment,  fairly  ac« 
counted  for,  by  the  time  and  place,  taken  conjunc- 
tively, when  and  wbere  the  marriage  was  had.  The 
locus  contractus  shews  that  such  stricter  proof  may 
be  dispensed  with— the  lapse  of  time  suggests  to 
the  Court  the  peculiar  propriety  of  dispensing  with 
it  in  the  present  instance. 

And,  first,  as,  in  Ireland,  marriages  may  be  had 
without  any  celebration  in  facie  ecclesiiBf  or  in  the 
presence  of  witnesses,  it  would  be  unreasonable  to 
deny  that  a  marriage  had,  in  Ireland,  may  be 
proved  by  slenderer  evidence  than  is  requisite  to  the 
proof  of  a  marriage  celebrated  in  this  country. 
With  us,  too,  in  England,  subsequent  to  the  mac- 
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nage  act,  the  proper,  not  to  say  the  sole,  evidence,       i822. 
in  this  matter,  is  the  register-book — ^a  medium  of      -^^^ 
proof,    which,    of  course,   is    excluded  where   the      v^^v^ 
question  respects  the  factum  of  an  Irish  marriage,    Steadman 
at  least  of  this  description.      The  general  matri-     powell. 
monial  law  of  Ireland  is,  what  that  of  this  country 
was  prior  to  the  marriage  act ;  and  as  marriages  in 
England  were  proveable  by  circumstantial  evidence 
prior  to  the  marriage  act,  marriages  in  Ireland,  I 
apprehend,   are  proveable  by  the   same  species  of 
evidence  at  this  day.     If  this  be  so,  a  marriage  of 
gome  sort  is  proved  in  the  present  case  to  all  intents 
and  purposes — for  I  can  scarcely  figure  to  myself 
stronger  proof  of  a  fact  of  marriage  (at  this  distant 
period  from  the   time    of  its    celebration),  by  cir- 
cumstantial evidence,  than  is  to  be  collected  ft*om 
the  depositions  taken  on  the  husband's  plea. 

Upon  the  whole,  then,  I  incline  to  think  that 
sufficient  proof  is  furnished  of  a  fact  of  marriage—^ 
in  furnishing  which,  the  party  whose  interest  is 
denied,  has  discharged  himself  of  the  obligation 
which  the  law  imposes  upon  him.  The  next  ques- 
tion is,  whether  sufficient  proof  is  also  adduced  of 
the  alleged  nullity,  the  burthen  of  proving  which, 
I  am  of  opiiiibn,  rests  with  the  adverse  party — ^the 
party  setting  it  up  in  plea. 

I  must  observe,  however,  in  the  first  place,  that 
all  presumption  is  in  favor  of  the  validity  of  the 
marriage,  the  marriage  itself  being  once  held  to  be 
proved.  And,  first,  the  presumption  of  law  is  clearly 
in  its  favour—"  semper  prcesumitur  PRO  matrix 
moniOf^  being  the  consjtant  legal  maxim  upon  these 
occasions.  It  has  been  said,  indeed,  that  this  being, 
at  best,  a  secret,  or    clandestine,  marriage,  is  not 
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1822.       entitled  to  that  presumption  in  its  favour ;  and  that 
^^^      the  maxim  upon  which  it  is  claimed  for  it,   only 
>^#-v^^      operates  upon  marriages  regularly  celebrated.     To 
Stbadman.    this  position   I  cannot,  exactly,  accede.     The  cir- 
PowsLL.      cumstances  under  which  the  marriage  was  had,  sug- 
gested privacy  as  to  the  time  of  celebration — and( 
the  marriage,  so  far  as  respected  the  mere  time  of 
celebration,  certainly  was  a  secret  marriage.     Bnt 
though  a  secret  marriage,  it  was  tainted  by  no  cha- 
racter of  fraud— it  was  not  a  marriage  which  the 
policy  of  the  law  discountenanced,  or  one  vhich  it 
either  would  or  could  have  interfered  to  prohibit-^ 
it  was  the  very  contrary  of  all  this.      I  am  of  opi- 
nion, therefore,  that  the  general  legal  presumption 
in  favor  of  this  marriage,  is  not  at  all  rebutted  by 
the  mere  circumstance  of  its  being  kept  intention- 
ally secret,  to  answer  a  special  purpose,  as  to  the 
precise  time  at  which  it  was  solemnized. 

Nor  is  the  general  presumption  of  law  the  only 
presumption  in  favor  of  the  validity  of  this  mar- 
riage. A  strong  presumption  in  its  favor  arises 
from  the  circumstances  under  which  it  was  had. 
All  parties  must  have  been  anxious  that  it  should  be 
validly  solemnized :  nor  can  any  ground  be  sug- 
gested why,  when  a  marriage  between  Powell  and 
the  deceased  was  once  determined  upon,  a  mode  of 
effecting  it  should  have  been  resorted  to,  in  which 
its  own  nullity  was  internally  involved. 

Such,  however,  it  is  asserted,  to  have  actually 
been,  upon  the  ground  of  its  celebration  by  a  popish 
priest ;  so  that  it  becomes  necessary  to  state  and 
examine  the  evidence  upon  which  that  assertion 
rests. 

The  party  who  has  pleaded,  and  who,  as  I   have 
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just  saidy  is  bound  to  prove  that  the  marriage  was  1822. 
celebrated  by  a  popish  priest,  has  produced  not  a  ^^^nf 
single  witness  in  support  of  that  part  of  his  plea* 
The  proof  is  attempted  to  be  drawn  from  the  mouths 
oC  the  witnesses  examined  on  the  adverse  allega- 
tion, who  are  argued  to  have  disproved  their  own 
case-— with  what  success  it  remains  to  enquire. 

The  only  witnesses  from  whose  depositions  this 
inference  can  be  attempted  to  be  drawn,  are  Mr. 
Hamilton,  the  deceased's  solicitor,  and  her  Grace 
the  Duchess  of  Rutland. 

Mr.  Hamilton  deposes  to  having  been  sent  f<^  in 
the  month  of  April,  1819,  to  prepare  a  will  for  the 
deceased,  who  had  then  recently  quitted  the  service 
of  the  Duchess  of  Rutland,  and  was  in  lodgings  in 
Baker  Street.  In  the  course  of  giving  instructions 
for  this  will,  the  deceased  consulted  Mr.  Hamilton 
kow  she  was  to  be  named,  or  described,  and  then 
stated  'Hhat  she  considered  her  name  Steadman, 
and  that  she  ought  to  be  described  as  Margaret 
Steadman — that  she  had  been  married  to  Mr*  Powell 
m  away  that  she  conceived  illegal-— and  conse« 
qnently  that  she  deemed  such  her  marriage  a  mere 
Bnllity."  On  this  gentleman,  with  a  view  to  the 
foidance  of  his  conduct  in  the  premises,  inquiring 
W  she  was  married,  the  deceased  replied  '^  that 
she  was  married  in  a  private  room,  by  an  old  man, 
whom  she  was  told  was  a  catholic  priest,  and  whom 
die  supposed  to  be  dead— -and  that  he  had  given 
her  a  certificate,  but  which  Mr.  Powell  had  taken 
from  her,  and  destroyed."  This  witness  deposes 
precisely  to  the  same  effect,  in  answer  to  an  inter- 
rogatory administered  by  the  executor— adding  only, 
that  the  deceased,  on  the  said  occasion,  further  in- 
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1822.       formed  him,  that  ^^  no  one  was  present  at  the  cere- 
^*^^      mony  of  marriage/'  and  that  *\  the  Duchess,  with 
N^^v^w/      whom  she  resided  (meaning  the  Duchess  of  Rut- 
SvBADMAif    land,  but  whose  name  the  witness  had  forgot),  wished 
Powell,      them  (that  is,  the  deceased  and  Powell)  to  be  mar- 
ried again  in  a  protestant  church/' 

The  parts  of  the  Duchess  of  Rutland's  evidence 
relied  on  by  the  counsel  for  the  executor  are,  briefly, 
the  following : 

To  the  2d  interrogatory  the  respondent  answers 
(nearly  in  the  language  of  every  other  witness  in- 
terrogated), that  she  ^*  cannot  take  upon  herself  to 
depose,  from  her  own  knowledge,  that  any  marriage 
was  ever  actually  solemnized  between  Steadman  and 
Powell,  but  that  she  believes  such  to  have  taken 
place."  This  respondent  states  her  own  particular 
grounds  of  belief  to  be,  *^  the  deceased  having  pro- 
educed  a  certificate  that  such  marriage  had  been 
solemnized,  which  she,  the  respondent,  had  in  her 
possession,  and  shewed  to  the  Duke  her  husband ; 
at  the  same  time  she  cannot  undertake  to  depose 
when,  or  where  the  said  marriage  was  had,  nor  who 
was  or  were  present,  nor  what  was  the  name  of  the 
person  by  whom  such  marriage  was  solemnized; 
nor  can  she  say  whether  he  were  a  minister,  in  holy 
orders,  of  the  church  of  Ireland,  or  a  Roman  Ca- 
tholic priest  /'  but  she  adds,  that  "  from  every  thing 
told  her  by  Steadman,  at  and  about  the  time  of  the 
said  marriage^  she  believes  that  it  was  celebrated 
by  a  Roman  Catholic  priest." 

To  the  3d  and  4th  interrogatories  tlie  respondent's 
answers  are  precisely  similar. 

To  the  5th  she  deposes,  «  that  she  thinks  Dr. 
Preston  (who  was  private  secretary  to  the  Duke« 
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mkd  who  appears  from  her  Grace's  deposition  in       1822. 
chie"^  and  that  of  several  of  the  other  ^Fitnesses,  to      S^^ 
have  interested  himself  in  procuring  a  marriage  i>e-.     ^^n^^^ 
tween  these  parties)  did  advise  the  said  parties  to   [8tbad»an 
be  re-married  in  England/'     It  is  only  from  her  so     Powstt.^ 
thinking  that  the  respondent  can  account  for  a  be- 
lief, which  she  admits  herself  to  have  entertained, 
^  that  the  said  parties  were  subsequently  re-married 
in  this  country,  on  their  leturn  from  Ireland." 

To  the  6th  interrogatory  she  says,  that  '*  the  cer- 
tificate of  marriage  was,  as  she  believes,  given  by 
a  Roman  Catholic  priest,  being,  as  she  apprehends, 
the  same  person  who  married  the  parties." 

Now  this  being,  as  it  is,  the  only  evidence  against 
the  validity  of  the  marriage,  it  does  not  appear  to    ' 
me  sufficient,  either  in  kind  or  degree,  either  in 
nature  or  amount,  to  ,establish  the  nullity  contended 
fw. 

And  first  as  to  its  nature,  and  the  source  from 
which  it  is  derived.  And  here,  in  the  first  place,  it 
is  evident  that  the  whole,  be  it  what  it  may,  is 
founded  upon  the  mere  averment  of  the  deceased 
herself;  whose  doubts  (entertained  or  expressed)  of 
the  validity  of  her  marriage,  after  an  acquiescence 
of  five  and  thirty  years,  are  so  intimately  connected 
with  her  wishes  to  dispose  of  her  property  by  will, 
that  it  is  next  to  impossible  not  to  suspect  that  the 
latter  may  alone  have  suggested  the  former.  It 
should  even  seem  that  these  scruples  were  scarcely 
indulged,  in  tamest,  until  certain  schemes  of  the  de- 
ceased for  procuriog,  from  Powell,  a  release  of  his 
claims  upon  her  acquisitions  in  the  Rutland  &mily, 
had  failed.  In  a  letter  which  is  exhibited  in  the 
c;^use  from  Smith,  a  sister  of  the  deceased,  evidently 
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1823.  written  with  the  conciirrence  of  the  deceased,  ta 
^^^  Powell,  she  writes,  *'She  (the  deceased)  farther* 
requested  me  to  ask  you  if  you  would  execute  a  deed 
of  settlement  on  herself  of  the  property  she  pos«- 
PowBu*  sesses,  so  that  she  may  be  enabled  to  dispose  of  it 
in  any  way  which  will  be  most  advantageous  to  her 
present  interest,  as  a  married  woman  is  very  iib« 
pleasantly  fettered  in  that  respect*'*  This  letter  ib 
dated  on  the  0th  of  January,  1819.  The  same  is  to 
be  collected  from  the  following  expressions  in  & 
letter,  also  exhibited  in  Hie  cause,  from  the  Duchesg 
of  Butland  to  the  deceased,  in  answer,  it  diould 
seemj^  to  one  from  her,  requesting  her  Grace's  in# 
terferenoe  with  Powell  on  the  subject  of  his  leaving 
her  the  uninterrupted  enjoyment  and  disposal  of  her 
property.  She  says,  <<I  don't  know  what  to  say 
about  writing  to  Mr.  Powell,  and  indeed  I  don't 
clearly  understand  what  you  wish  me  to  say  to  him# 
I  certainly  think  he  has  no  right  to  take  your  mo« 
ney ;  but  fear,  that  if  he  was  to  refer  it  to  the  law 
he  would  have  a  right;  and  I  do  not  know  how  he 
could  be  told  that  your  marriage  would  not  hold 
good  here."  Again,  **  I  think  your  brother  has  men* 
tioned  to  me  that  Powell  had  torn  the  certificate  j 
if  sOf  we  might  venture  to  tell  him  that  be  could 
not  claim  your  property ;  but  then  your  daughter 
would  be  illegitimate;  therefore,  I  think  that  yoa 
had  better  consult  your  brother  befcite  I  write  to 
PowelL  Poweirs  answer  probably  would  be,  that 
as  you  have  refused  his  offer  to  live  with  him,  he 
thinks  he  has  a  right  to  your  money.  I  hope  and 
trust  it  is  not  so ;  but  fear  much,  that  whatever  «  wife 
has  is  her  husband's."  Again,  '<  I  really  quite  dislike 
writing  to  him  (Powell),  as  I  could  use  no  argum^it 
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«f  any  iprdght,  unless  it  is  by  urgingy  that^  as  all  1822* 
your  Uttle  property  wa,  acquired  by  your  own  exer-  ^^ 
ti<ms  in  my  service,  he  ought  to  pennit  you  to  eujoy 
it  in  peace ;  the  laore  especially,  as  you  had  neTer 
beea  any  expence  to  him.  Perhaps  that  may  be  I'owaLi. 
what  you  wish  me  to  say  ;  let  me  know ;  but  consult 
yonr  6r«<^^  about  it,  &c."  AH  this  is  perfectly  just 
aod  reasonable ;  but  how  is  it  compatible  with  the 
writer's  firm  conviction,  or  even  sincere  belief,  at 
that  timCf  that  the  marriage  was  a  nullity  ?  Must 
not  she,  in  that  case,  almost  necessarily,  have  taken 
bigfaer  ground  ?  This  letter,  I  should  observe,  ap-« 
pears  to  have  been  written  in  the  October  of  1819* 
It  is  certainly  true,  that  expressions  occur  in  this  very 
letter  from  which  an  inference  may  be  drawn  of  hep 
Gfaoe  having  entertained  a  belief,  all  along ^  that  the 
ceremony  of  marriage  was  performed,  and  the  cer- 
tificate granted,  by  a  popish  priest.  It  is  also  true 
that  die  has  deposed,  in  her  answers  to  the  2d  inter- 
K^tory,  already  recited,  to  her  having  entertain- 
ed that  belief  in  consequence  of  what  was  told  her 
hjr  the  deceased^  recentifactOf  or  at  the  time  of  the 
marriage  But  is  it  quite  impo3sible  that  this  wit- 
ness, deposing,  most  unquestionably,  according  to 
her  then  present  impression  and  belief,  but  after  a 
considerable  interval,  may  have  confounded  what 
was  communicated  to  her  by  the  deceased,  at  and 
about  the  time  of  the  marri^e,  with  other  sugges* 
tions  from  the  same  quarter,  at  a  much  later  period  ? 
Bheu  it  should  seem  that  the  enjoyment  of  her  pro« 
perty,  with  all  its  incidents,  and  the  jus  disponendif 
as  one  of  them,  was  so  paramount  an  object  with 
(he  deceased,  that  provided  she  attained  the  end,  she 
VKas  not  very  scrupulous  about  the  means.     This,  at 
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1822.  least,  is  the  only  way  in  which  I  can  account  for 
^^^  some  apparent  discrepancies  in  the  evidence  of  this 
v^^^  witness.  The  hypothesis  to  which  I  have  ventured 
Steadmah  to  resort  solves  the  whole  difficulty* 
PowBu.  So  much  as  to  the  kind  of  evidence  adduced,  and 
the  source  from  which  it  is  derived ;  next,  as  to  its 
scantiness  in  point  of  amount.  For  what,  in  truths 
does  it  amount  to  ?  Why,  to  little  more  than  evi^ 
deuce  of  the  deceased  having  assured  Mr.  HamiHon 
(not  that  she  had  been  married  by  a  popish  priest-r^ 
for  she  did  not  venture  to  go  that  length — but 
merely)  that  she,  the  deceased,  had  been  told  that 
she  was  married  by  a  popish  priest — without  any  spe- 
cification of  when,  where,  and  by  whom  told ;  with-? 
out  one,  in  brief,  of  the  numerous  requisites  to  stamp 
upon  the  communication  a  character  of  authenticity. 
She  might  be  so  told,  and  yet,  very  possibly,  the 
fact  be  otherwise ;  at  all  events  it  is  not  to  be  con- 
tended that  her  being  told  so,  is  proof  that  it  was  the 
fact.  In  limiting  the  evidence  in  favor  of  the  exe- 
cutor to  the  deposition  of  Mr.  Hamilton,  I  must  not 
be  supposed  to  have  forgotten  that  of  the  Duchess  of 
Rutland.  I  do  so,  ^s  being  of  opinion,  that  her 
Grace's  deposition,  taken  as  a  wholcp  furnishes  no 
inference  whatever  against  ^e  force  and  effect  of 
this  marriage. 

Lastly,  the  improbability  that  a  popish  priest 
would  have  married  these  parties  in  the  face  of  a 
sentence  of  capital  felony  (a),  is  a  circumstance  not 
wholly  to  be  left  out  of  the  account.  Is  it  likely,  at 
any  rate,  that  a  priest  of  that  communion  woulc) 
have  risked  incurring  that  sentence  for  any  requital 

(a)  Vide  12  Geo.  1.  Ir.  c.  3.  s.  1.    See  however  17  &  18 
Geo.  3.  Ir.  c.  9.  s.  1, 


I»R£B0GATIV£  COURT  OF  CANT£RBURr«  79 

ti^bich  these  parties  can  be  supposed  to  have  had       1822. 
either  the  inclination  or  the  means  to  offer  ?     Some-       ^^^ 
thing  was  said,  in  the  arg'ument,  indeed,  as  to  the      v^v^ 
statute  imposing  ihis  penalty  being  obsolete,  or  a    Bt^vmam 
dead  letter,  and  never  acted  upon.     But  I  really  do      Poweuu 
not  know  how  the  Court  can  presume  all  this ;  cer» 
tainly  not,  how  it  can  venture  to  found  its  judgpoient 
on  any  such  presumption.     Obsolete  the  statute  (a) 
could  hardly  be  j  for  little  more  than  sixty  years 
had  then  elapsed  from  the  time  of  its  enactment. 
It  was  urged  again,  however,  that  ministers  of  the 
church  of   Ireland  are  punishable  for  celebrating 
irregular  marriages ;  so  that  a  penalty  was  incurred 
by  a  priest  of  whichever  communion  this  marriage 
was  celebrated,  it  being  at  best  an  irregular  mar- 
riage, though  a  valid  one,  if  celebrated  by  any  other 
than  a  popish  priest.     This  is  a  specious  answer  to 
the  objection  of  improbability  j  but  the  vast  disparity  ' 

of  penalty  in  the  two  cases — ^in  the  one,  a  sentence 
of  capital  felony,  in  the  other,  a  mere  subjection 
to  ecclesiastical  censures— deprives  it  of  any  great 
weight  in  my  judgment.  Ministers  in  this  country 
were  liable  both  to  ecclesiastical  censures  (Jb)  and  to 
pecuniary  forfeitures  (c),  for  celebrating  clandestine 
marriages  prior  to,  and  hsdcpendent  of,  the  marriage 
act;  yet  it  is  well  known,  that  parties  here,  who 
were  desirous  of  being  married  clandestinely  ante- 
rior to  that  act,  were  seldom  put  to  any  difficulty 
for  lack  of  a  minister,  in  spite  of  these  penalties 
and  forfeitures.     It  is  probable  that  equal  facilities 

(a)  Stat  12  Geo.  1.  Jr.  c.  3.  s.  1. 

(h)  Ganon,  02. 

<c)  6  dc  7  W.  c.  6.    7  &  B  W.  c.  35.   10  Ann.  c.  19, 
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in  this  kind  are  afforded  to  parties  in  Ireland  at  tha 
present  day. 

Upon  all  these  several  considerations  I  pronounce 
for  Mr.  Powell's  interest;  and,  consequently,  that 
he  is  entitled  to  the  administration  of  the  deceased^s 
effects  as  a  husband,  whose  wife,  the  deceased,  is 
dead  intestate  in  law* 
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1.  A  ivill  par- 
tially deuced 
by  a  testator, 
whiltt  of  an- 
loond  mindyis 
to  be  pro- 
Boanced  for,  as 
it  existed  in  its 
integral  state, 
that  being  as- 
eertainabtey 
3.  If  a  testator 
«f  impeached 
■anity,  do 
aome  act  with 
relation  to  his 
will,  whose  . 
state  of  mind, 
at  the  time  of 
doing  which, 
there  is  noth- 
ing to  evi- 
dence, icItHiuftf; 
hu  rationality 
«t  snch  time, 
or  the  con- 
trary, is  to  be 
inferred  from 
that  of  his  act. 


ScRUBT  and  Finch  v.  Foudhah  and  Others. 

Judgment. 

.   Sir  John  NicholIi. 

The  party  deceased  in  this  cause  is  John  Trigg*, 
late  of  Melburn  Bury,  in  the  county  of  Cambridge^ 
who  died  on  the  6th  May,  1821.  He  died  a  bache** 
lor,  without  father,  leaving  behind  him  a  mother,  a 
sister,  by  the  whole  blood,  and  two  sisters  and  a 
brother,  by  the  half  blood ;  and  was  possessed  of 
property,  amounting,  at  the  time  of  his  death,  to 
between  sixteen  and  twenty  thousand  pounds. 
.  The  testamentary  papers  before  the  Court  are 
paper  B,  the  original  draft  of  a  will ;  and  paper  A» 
a  will  or  testament  itself.  This  latter  instrument  is 
pleaded,  and  proved,  to  have  been  drawn  up  fron& 
the  former,  and  was  executed  by  the  deceased,  m 
^e  presence  of  three  witnesses,  with  the  usual  for- 
malities, on  the  6th  day  of  June,  1818.  He  ap- 
points in  it  seven  executors,  amongst  whom  are 
Thomas  Scruby  and  Charles  Finch,  the  parties  now 
propounding  the  instrument,  as  it  existed  in  its 
original  statCf  and  at  t/ie  time  of  its  ejpccution. 
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For  its  present  plig^  and  condition,  (in  which  it       t&2^. 
was  left  by  the  deceased)  are  as  follows :— A  part      "^"'^ 
of  the  last  line  of  the  fourth  sheet,  and  a  part  of      Vi^JIL/ 
the  first  line  of  the  fifth  sheet,  is  obliterated  with      Scbuby 
ink  J  and  the  upper  part  of  this  same  fifth  sheet,       finch 
down  to  the  tenth  line,   is  also  torn,   or  gnawn,     fo'bdham 
or  otherwise  defaced.     It  is  pleaded,  and  prored,    andOHicw. 
that  the  passage  obliterated  with  ink  ran  as  follows : 
**  Unto  Mr.  Thomas  Scruby,  of  Melboum,  the  sum 
of  500/*  ;'*    and  that   the    several  bequests  in  the 
upper  part  of  the  fifth  sheet,  down  to  the  tenth  line, 
were—**  Unto  William  Mortlock,  Esq.  of  Meldreth^ 
the   sum  of  500/. ;   unto  Mr.  William   Scruby,  of 
Malton^  the  sum  of  500/. ;  unto  Mr.  William  Wedd, 
of  Foulmire,  the  sum  of  500/. ;  unto  Mr.  William 
Nash,   of  Royston,  the  sum  of  500/. ;    unto  Mr. 
Charles  Finch,  sen.   of  Cambridge,  the   sum    of 
500/.;   unto  Mr.  Thomas  Newbury,  of  Melbourne 
the  sum   of  200/. ;  unto  Mr.  Richard  Beaumont,  of 
Whaddon,  the  sum  of  100/. ;  and  unto  Mr.  Joseph 
Dickson,  of  Littington,  the  sum  of  100/.^ 

The  execution  of  the  will  itself,  and  the  capacity 
of  the  deceased  at  the  time  of  execution,  are  ad* 
mitted  on  all  hands.  It  is  proved  to  have  beeii 
prepared  with  great  deliberation :  the  bequests  con^ 
fained  in  it  wero'  canvassed,  in  repeated  interviews*  , 
between  the  deceased  and  his  solicitor,  Mr.  Wedd, 
•of  Royston,  who  drew  it  up ;  and  the  draft  was  * 
s^;iied  by  counsel  prior  to  its  engrossment  for  exe« 
cntioli.  In  substance,  it  provides  for  the  sister  by 
die  whole  blood,  and  her  family,  the  more  liberally^ 
It  should  seem,  through  Mr.  Wedd's  good  offices ; 
it  bequeaths  legacies  to  several  friends  and  relations, 
eleven  in  numW ;  and  it  disposes  of  the  rest,  and 
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cotnprising  a  large  proportion  of  the  whole 
property,  to  charitable  uses. 

To  this  disposition  of  his  affairs  the  deceased 
adhered  for  nearly  three  years,  and  up  to  the  time 
of  his  death ;  unless  any  thing  to  the  contrary  is  to 
be  collected  from  the  present  plight  and  condition 
of  his  wilL  It  is  contended,  however,  that  nothing 
to  the  contrary  i^  to  be  so  collected.  For  the  case 
set  up  is,  that  the  instrument  was  so,  in  part,  at 
leasts  apparently,  cancelled  by  the  testator,  whilst 
he  was  of  unsound  mind,  memory,  and  understand- 
ing. And  the  Court  is  prayed  to  decree  probate  of 
the  instrument,  as  it  originally  stood ;  supplying 
the  blanks  caused  by  these  apparent  cancellations, 
from  paper  B,  the  admitted  draft  of  the  in* 
strument. 

It  appears,  that  the  deceased  and  his  family  were 
not  upon  the  most  amicable  terms.  His  father  died 
when  he  was  an  infant ;  his  mother  married  again, 
and  had  a  second  family.  The  mother,  as  adminis- 
tratrix of  the  father,  took  possession  of  a  leasehold 
estate,  of  considerable  value,  for  herself  and  her 
children,  wliich  was  occupied  and  farmed,  for  a 
series  of  years,  by  her  second  husband.  On  the 
deceased  becoming  of  age,  in  the  month  of  March, 
1812,  differences  arose,  as  respecting  that  estate; 
which,  being  referred  to  arbitration,  produced  an 
award,  giving  the  deceased  possession  of  the  estate, 
upon  certain  conditions*  A  bill  in  Chancery  was 
filed  by  the  one  party  to  set  aside  this  award ;  and 
steps  were  taken  in  the  Court  of  King's  Bench,  by* 
the  other,  to  enforce  submission  to  it.  It  is  true 
that,  in  this  stage  of  the  business,  a  compromise  was 
^Septed,  thrpugh  the  interference  pf  mutual  frifmd^ 
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to  the  parties,  but  it  is  in  evidence,  that  the  de-       1822. 
ceased,   from  this  period,  never  cordially  forgave       x^ 
^^  the  Fordhams  y*  and  that  his  father,  and  brother-     ^^^r^ 
in-law    (the  husband  of  his  sister  by  the  whole      scrcby 
blood)  both  named  Fordham,  were  the  objects  of      finch 
his  particular  disaffection.    I  have  already  said,  that    ford'hah 
this  sister  was  indebted  to  Mr.  Wedd^s  interposition 
for  partaking  so  largely  of  the   deceased's  testa- 
mentary bounty.     She,  it  is,  and  her  husband,  who 
oppose  the  will,  as  propounded^  it  being  their  in- 
terest, under  the  will,  ths^t  it  shall  be  pronounced  for 
in  its  present  plight,  rather  than  in  its  original  state. 
An  appearance  has  also  been  given,  indeed,  for  the 
next  of  kin,  praying  an  intestacy ;  but  their  oppo- 
sition may  be  taken  as,  virtually^  abandoned. 

At  the  time  when  this  will  was  made  and  exe- 
cuted, there  is  no  reason  to  suspect  the  testator  of 
any  intention  to  marry.  But  it  seems  that,  for  some 
months  prior  to  his  decease,  he  had  paid  his  ad- 
dresses to  the  daughter  of  a  friend,  and  neighbour, 
who  had  consented  to  be  married  to  him,  with  the 
perfect  sanction  and  approbation  of  her  family. 
Now  this  circumstance  has  been  taken  hold  of  by  the 
counsel  against  the  vrill,  as  propounded,  as  laying 
a  foundation  for  those  mutilations  apparent  on  the 
face  of  it,  for  the  validity  of  which  they  would  con- 
tend. But  in  order  to  determine  the  force  of  this 
argument,  it  is  requisite  to  consider  what  these 
mutilations,  in  themselves,  import;  or,  in  other 
words,  what  would  be  their  effect,  supposing  the 
Court  should  incline  to  pronounce  for  them,  as  being 
of  opinion  that  the  testator  was  perfectly  sane,  and 
rational,  at  the  time  of  their  being  made.  For,  if  it 
should  appear  that  these  cancellations,  at  most,  could 
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1822.  operate  merely  as  revocatians  of  particular  legacies, 
Bibay  ^nd  not  as  a  revocation  of  the  whole  will,  it  disT 
poses,  at  once,  of  the  argnment  for  the  probability, 
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ScBUBT      ^  prior  if  of  the  deceased's  being  induced  to  make 
Fiifca      them,  from  this  circumstance  of  his  contemplated 

FmoHAtf  marriage.  By  the  result  of  this  enquiry,  will,  also^ 
be  determined^  the  propriety,  on  the  contrary,  of 
the  parties  in  distribution,  ceasing  to  contend  for  an 
intestacy. 

Now,  as  with  respect  to  this  part  of  the  case,  I 
am  of  opinion  that,  on  the  face  of  the  instrument 
itself,  this  obliteration,  and  tearing,  could,  at  most, 
effect  a  partial  only,  and  not  a  total,  revocation  of 
the  instrument.  Questions  of  revocation  are  mere 
questions  of  intention — all  which  rests  with  the 
Courts  in  respect  of  them,  is,  to  put  a  rational 
construction  upon  the  act  of  revocation.  If  a  tes« 
tator  tear  off,  or  efface,  his  seal,  and  signature,  at 
the  end  of  a  will,  the  Court  will  infer  an  intention  to 
revoke  the  whole  will ;  this  being  the  ordinary  mode 
of  performing  that  operation.  If  a  testator,  on  the 
other  hand,  obliterates  a  particular  clause,  this,  on 
the  same  principle,  operates  only  as  a  revocation 
pro  taniOf  or,  of  that  particular  clause  (^).  So, 
again,  if  part  of  one  sheet  of  a  will,  consisting  of 
several  sheets,  be  torn  off,  or  cut  through,  the  other 
sheets,  together  with  the  signature,  attestation,  and 
so  forth,  remaining  in  their  original  state,  this  would 

(a)  This  also  was  the  doctrine  of  the  civil  law.  Vide  D. 
28.  4.  3.  Mantica  says,  "  Ita  demum  prcesutniiur  testamenivm 
cancellatumf  favare  venieHtinm  ah  intestato,  quando  testator  can- 
ceUaoit  vel  induxit  tatum  teitamenium.  Quod  n  testator  solum 
caneellaverit  testamentum  in  aliqua  parte,  in  aliis  partibus  non 
eanceUatis,  Jirmum  tnanet.*'  De  Conj,  Ult,  Vol,  L  xii.  tit.  It 
No.  31. 
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only  revoke  the  part  actually  so  cut,  or  torn;  and  1899; 
would  not  enure  to  a  revocation  of  the  whole  will.  ^^ 
Whether^  indeed^  any  person  in  his  senses^  under  v^v^i/ 
ordinary  circumstances,  would  resort  to  this  mode  ^^'^ 
of  partial  revocation,  is  another  question;  but  if  he  Pihcm 
did,  or  must  be  presumed  so  to  have  done,  I  am  of  Forbhih 
opinion,  that  the  effect  could  be  only  that  last  de- 
scribed. Now  these  considerations,  I  apprehend, 
dispose  of  the  whole  argument  against  the  will,  as 
propounded,  built  upon  the  deceased's  intention  to 
have  been  married.  His  intention  to  marry  mig^t 
be  ground  for  revoking  his  whole  will,  as  pre-^ 
paratory  to  a  new  disposition  of  his  property,  al-« 
together ;  but  it  could  be  no  reason  for  cancelling 
particular  legacies;  the  whole  effect  of  this  last 
(^ration  being  to  swell  the  residue,  which,  as  well 
as  specific  sums  to  a  large  amount,  stands  be-> 
queathed,  as  I  have  already  said,  to  charitable 
uses.  The  same  consideratidns,  by  the  way,  also 
evince,  that  the  parties  in  distribution  could  not  have 
contended,  effectually,  for  an  intestacy. 

The  history  of  the  deceased,  as  spoken  to  by  the 
witnesses,  is  peculiar,  and  affectipg.  He  is*de<* 
scribed  as  '^  a  very  clever,  sensible,  young  man, 
quick  and  keen  in  business,  of  a  lively  and  cheerful 
disposition,  but  rather  irritable/'  This  is  said  to 
have  been  his  ^'  general  character,"  and  it  con^ 
tinned  to  be,  for  ai^y  thing  that  appears  in  evidence 
to  the  contrary,  till  within  a  few  days  of  his  de- 
cease. On  the  Monday  (80th  April)  preceding 
that  event,  he  is  described  by  Mr.  Wedd,  upon 
whom  he  had  called,  at  Royston,  as  ^^  transacting 
business  correctly;"  but  as  evidently  labouring 
under  **  a  great  dejection  of  spirits ;"  and,  in  par- 
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1822.  iicular,  as  impressed  with  a  notion,  for  which  there 
-Bji^^rsf  does  not  seem  to  have  been  the  slightest  foundation, 
v^^  that  his  intended  match  with  Miss  H.  was  '<  off," 
8ciu|BT  ^^  jjg  expressed  it ;  or  would  never  take  place.  On 
FiMCH  Wednesday,  the  2d  of  May,  the  deceased  was  visited 
FoRDHAx  by  Mr.  Mortlock;  and  on  Thursday,  the  3d  of 
May,  at  his  own  express  desire,  by  Mr.Wedd; 
and  the  depositions  of  these  gentlemen  render  it 
obvious  that  his  disorder,  in  this  interval^  was  still 
gaining  gpround.  They  represent  him,  on  those 
days,  as  buried  in  gloom  and  despondency,  and 
visited  with  a  number  of  fancies,  the  mere  offspring 
of  that  malady,  with  the  seeds  of  which  he  was 
obviously  impregnated  on  the  preceding  Monday. 
He  still  insisted  that  his  match  with  Miss  H.  was 
^  off,''  assigning  as  the  reason  for  it,  when  urged, 
one  which  could  not  be  true ;  he  complained,  that 
^*  all  his  friends  turned  their  backs  upon  him,  and 
could  have  nothing  to  say  to  him;''  he  said,  that  a 
mere  common  place  letter  which  he  had  received, 
in  answer  to  one  enquiring  the  character  of  a  bailiff, 
was  "  ironical,"  and  meant  to  "  banter  him  j"  and 
that  he  had  been  betrayed  by  the  parishioners  of 
Melboum,  at  a  parish  me^eting,  into  '<  signing  a 
paper,  by  which  he  was  ruined."  These  and  similar 
notions,  which  haunted  the  deceased's  imaginatioh, 
had  no  foundation  whatever  but  in  his  own  dis- 
tempered fancy. 

It  is  not  my.  intention  to  pursue  this  melancholy 
history  in  detail.  It  is  sufficient  to  state  that  the 
deceased  became  rapidly  worse— and,  that  during 
the  last  three  days,  at  least,  of  his  existence,  he 
was  decidedly  lunatic.  In  the  course  of  Sunday, 
the  6tii  of  May,  towards  midnight,  he  escaped  from 
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the  persons  about  him)  by  leaping^  from  a  window 
of  some  height^  into  tbe  garden  of  bis  house ;  and 
was  suffocated  in  a  pool  or  pond  of  shallow  water, 
contiguous  to  the  garden,  into  which  he  either 
threw  himself,  or  accidentally  fell;  possibly,  in 
making  his  way  towards  some  deeper  water,  a 
little  further  off,  for  the  purpose  of  self-destruction. 
Mr.  Haines,  his  medical  attendant,  speaks  to  his 
bdief  that  he  was  ^^  meditating  suicide,"  on  the 
Saturday,  the  day  preceding. 

I  shall  now  briefly  advert  to  those  parts  of  the 
evidence  which  respect  the  deceased's  operations 
upon  his  willf  on  the  particular  subject  of  which  it 
will  be  seen,  that  the  deceased,  although  constantly 
harping  upon  it,  was  not  a  bit  more  rational  than 
in  his  general  conduct. 

Mr.  Mortlock,  an  intimate  friend  and  neighbour 
of  the  deceased,  deposes,  that  just  as  he  was  about 
to  leave  the  deceased's  house  on  the  morning  of 
Wednesday,  the  2d  of  May,  after  the  visit  to  which 
I  have  just  alluded,  the  deceased  followed  him,  and 
stopt  him,  saying,  ^*  I  want  you  to  take  care  of  a 
paper,  which  Joseph  Wedd  has  given  me  for  you.** 
The  deponent  having  asked  ''  what  paper  Mr.  Wedd 
could  have  given  him  for  the  deponent,'*  the  de- 
ceased told  him,  <<  it  was  his  (the  deceased's)  will ; 
and  that  he  wished  the  deponent  to  take  cave  of  it 
for  him."  The  deceased  looked  for  it  in  the  par- 
lour where  they  were,  but  could  not  find  it.  The 
deponent  told  him,  that  **  he  could  not  stop  then, 
bat  that  he  would  be  with  him  again  in  the  after- 
noon, and  would  then  take  it."  In  the  afternoon, 
however,  of  that  day,  the  deceased  rode  over  to 
Mr.  Mortlock's,    and    remained   alone  with    him 
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nearly  three  hours.  Mr.  Mortlock  represents  him 
as  buried  in  glooom  and  despondency,  which  he 
n(W  ascribes  to  mental  derangement,  though  he  did 
not  so  consider  it  at  that  time,  In  the  course  of 
conversation  he  repeated  his  wi&fh,  that  **  Mr.  Mort- 
lock should  take  charge  of  his  will/*  which,  how** 
ever,  he  had  not  brought  with  him,  for  the  purpose 
of  depositing  in  his  custody,  as  might  have  been 
expected. 

In  the  morning  of  Friday,  the  4th  of  May,  the 
deceased  had  a  good  deal  of  irrational  conversation 
with  his  housekeeper,  Taylor,  on  the  subject  of  hi3 
will.  He  repeatedly  expressed  his  fears,  that  ^'  the 
Fordhams  would  get  at  it,"  in  which  case,  as  he 
expressed  it,  **  Melbourn"  would  be  ruined  (a). 
He  wished  her  to  convey  it  to  Mr.  Thomas  Jar«* 
main*s,  a  neighbour,  which  she  refused.  He  then 
persuaded  her  to  take  charge  of  it  herself^  to  whicli 
at  length  she  consented,  and  folded  it  up  in  one  of 
her  gowQs,  by  the  express  desire  of  the  deceased  ^ 
where  it  remained  till  the  evening  of  that  day.  She 
deposes,  that  ^*  about  eight  o^clock  in  the  evening*, 
the  deceased,  who  had  gone  out  on  horseback,  and 
who,  it  appears,  had  dined  with  Mr.  William 
Scruby,  of  Malton,  his  uncle  by  marriage,  returned 
home,  and  after  being  alone  some  little  time  in  the 
parlour,  rang  for  the  deponent,  and  desired  her  to 
fetch  him  that  parceh  which  he  had  given  her  in 
the  morning,  and  added,  <  I  want  to  put  some 
writing  into  it,'  or  *  I  have  got  more  writing  to 
put  into  it,"  or  to  that  effect :  she  went,  and  fetched 

(a)  The  testator  had  bequeathed  by  his  will  2000/.  towards, 
the  education  of  poor  children  living  in  Melboorn  and  Mel- 
drethy  or  within  six  miles  oC  Melbouro. 
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H  to  him,  and  left  it  with  him;  he  said  nothing, 
tbat  sbe  recollects,  when  she  gave  it  to  him :  he 
remained  in  the  parlour,  alone,  after  that,  for 
MHDe  ti^e,  sbe  cannot  say  how  long;  from  half  an 
hour  to  an  honr  it  might  be :  he  then  rang  for,  or 
called  her,  and  again  wished  her  to  take  the  will, 
but  she  did  not  like  to  have  it  again  :  he  kept  wor- 
rying her  about  it,  .as  he  had  done  in  the  mornings 
either  to  take  it  herself,  or  to  send  for  her  hnsband 
and  let  him  take  it,  to  Mr.  Jarmain's/*  This  con- 
tioiied  till  the  deceased  veas  diverted  from  his  im- 
portmiity  by  the  arrival  of  Mr.  Scruby. 

Mr.  Scruby,  who  had  followed  the  deceased  home, 
in  some  alarm,  deposes,  that  ^*  on  hearing  hh  voice, 
tB  he  believes,  the  deceased  came  ont  from  the  par^ 
km,   and  said,    ^  he  ^as  glad  the  deponent  was 
come,  that  he  V¥&s  just  setting  off  to  the  deponent's 
hoose ;'  he  then  took  the  deponent  into  the  parlour, 
^  parcel  was  lying  on  the  table,  the  deceased  said, 
*  here  is  what  I  was  telling  you  about,  what  I  was 
going  to  send  to  Jarmain's.'     He  then  broke  open 
4UI  envelope,  and  g^ve  the  enclosure  to  the  depo- 
nent, saying,  '  there,  do  you  take  this  home  with 
you;'    the  outer  cover  which  he  so  took  off  was 
addre^Bed,  in  the  hand-writing  of  the  deceased,  to 
Mr.  Jarmain;  the  inner  cover  which  the  deceased 
did  not  break,  but  in  which  he  gave  the  parcel  to  the 
deponent,  was  addressed,  also  in  the  hand-writing 
-of  the  deceased,  to  the  deponent,  or  Mr,  Mortlock ; 
and  the  deponent  put  it  in  his  pocket."     After  some 
further  incoherent  conversation,  the  "  deceased  or- 
dered his  horse,  and  accompanied  the  witness  home, 
where  he  agreed  to  take  a  bed.  The  witness,  after 
sapper,    attended    the   deceased  to  his  bed-^roon^ 
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where  he  left  him ;  and,  shortly  afterwards,  retired 
to  his  own  bed-room,   immediately  over  that  in 
which  the  deceased  was  to  sleep ;  appointing  a  fe- 
male servant  to  sit  np  in   a  room  adjoining  the 
deceased's,  and  to  call  him  up  if  she  heard  the  de- 
ceased moving.  Accordingly,  he  had  scarcely  retired 
to  bed,  when  he  was  summoned  to  the  deceased's 
apartment,  whom  he  found  extremely  agitated,  and 
insisting  on  the  re-4elivery  of  the  *  paper  which  he 
had  given  the  witness/  *'     The  witness  deposes,  that 
'^  on  giving  it  him,   he  broke  open  the  seal,    and 
kept  turning  the  sheets  over  and  over ;  he  said,  '  I 
scratched  my  pen  over  Tom  Scruby  when  I  was  a 
little  angry  with  him  about  the  small  tithes,  but  J 
wish  that  to  be  as  it  was— >he  has  been  a  very  kind 
friend  to  me*— -nothing  would  satisfy  the  deceased, 
but  he  would  have  the  will  from,  the  deponent,  and 
he  had  it,  as  he  has  deposed ;  and  then,  when  he  had 
done  with  it,  the  deponent  had  to  get  him  wax  to 
seal  it  up  again,  and  he  was  very  particular  in  sealing* 
it  up  again/*     The  deponent  says,  that  **  while  the 
deceased  was  turning  over  the   sheets  of  his  will, 
he  stood  by  the  side  of  the  bed,  and  noticed  him— 
his  manner  was  quite  insane — ^he  turned  over  a  sheet, 
looked  at  the  next,  and  did  not  attempt  to  read  it, 
or  any  part  oi  it/'     After  the  deceased  had  sealed 
up  his  will  again,  he  gave  it  to  the  witness,  who 
locked  it  up  in  a  drawer  in  the  room,  and  took  oat 
the  key,  and  determined  on  continuing  with  the  de«- 
ceased  during  the  rest  of  the  night,  in  the  course 
of  which  he  fell  asleep,  and  slept,  till  awakened  by 
the  deceased.     He  goes  on  to  depose,  that  '^  he  left 
the  deceased  about  six  o' clock ,  and  returned  about 
eight,  when  he  found  him  still  in  bed/'     On  the 


PREROGATIVE   COURT  OF   CANTERBURY. 


8$ 


dfeponent  asking  him  ho^  he  did,  the  deceased  an- 
swered **  how  am  I  ?  I  am  a  wretch  not  fit  to  live, 
I  am  a  devil— what  have  I  been  doinor  p  I  have  been 
tearing*  my  wilL'*  The  deponent,  not  believing  this, 
having  locked  it  np,  and  not  seeing  it  abont,  said, 
**  oh,  no! — ^you  have  not** — ^he  said  **  I  have" — the 
deponent  said  '^  no,  no"— -upon  which  the  deceased 
took  it  from  under  the  bed  cloathes,  and  casting  it 
before  the  deponent  on  the  bed,  said  '^  there  it  is"— 
the  deponent  turned  over  the  pages,  and  not,  at  firsts 
seeing  the  torn  part,  said  '^  oh^  no ! — I  don't  think 
you  have  torn  it."  The  deceased  rose  up  in  the 
bed,  and  reaching  a  coat  that  lay  by  the  side  of  the 
bed,  put  his  hand  in  the  pocket,  and  pulled  out 
some  torn  pieces  of  paper,  which  he  gave  to  the 
deponent,  saying  '^  there  it  is;  I  have  been  gnawing 
it  like  a  dog — Oh !  what  a  wretch  am  I,  I  have  been 
trying  to  injure  my  best  friends-— can  it  be  repaired  ?" 
The  deponent,  to  pacify  him,  told  him  he  had  no 
doubt  but  it  could ;  the  deceased  added  ''  only 
think  that  I  should  go  to  the  drawer,  and  that  one 
of  my  keys  (of  which  he  had  several  with  him) 
should  undo  it.'*  The  deponent  then  gathered  the 
pieces  of  paper  which  the  deceased  had  given  him, 
and  folded  them  into  the  will,  which  ho  again  put 
into  the  drawer. 

On  the  Saturday  morning,  the  deceased,  still  con- 
tinuing at  Mr.  William  Scruby's,  consented  to  be 
bled;  after  which  he  was  apparently  quiet,  and 
possibly  enjoyed  something  of  a  lucid  interval  for 
several  hours.  He  soon,  however,  relapsed,  and 
reverted  to  the  subject  of  his  will,  insisting  on 
having  "  that  paper  again/'  The  deponent,  not 
thinking  it  right  that  the  deceased  shoul^  have  it. 
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told  him  that  he  had  given  it  to  Mr.  Mortlock, 
who  had  been  at  the  deponent's  honse  in  the 
course  of  the  morning — the  deceased,  at  first,  sus- 
pected the  truth  of  this  assertion,  but,  on  being  sa- 
tisfied by  the  deponent's  assurances,  he  said  **  he 
^ould  go  to  Mr.  Mortlock  for  it,  for  have  it  he 
would  j'*  the  deponent,  who  "  saiy  the  storm  rising*' 
es  he  expresses  it,  took  an  opportunity  of  fetching 
the  will,  and  dispatching  it  by  Mr.  Haines,  to 
Mr.  Mortlock  J  and  then,  seeing  that  nothing  would 
satisfy  the  deceased,  agreed  to  ride  with  him  to 
Mr.  Mortlock.  The  deceased  was  very  impatient — 
^*  they  set  out  together,  but  the  deteased  very 
quickly  broke  away  from  the  deponent,  and  rode 
off  at  speed." 

Mr.  Mortlock  deposes,  that,  "  in  the  afternoon 
of  Saturday,  between  three  and  four  o'clock,  as  he 
best  recollects,  Mr.  Haines  came  to  the  deponent's 
house  in  great  haste,  and  brought  with  him  the 
deceased's  will — ^but  there  was  hardly  time  for  him 
to  tell  the  deponent  the  occasion  of  his  visit,  or  for 
the  deponent  to  put  the  will  in  his  secretary,  when 
the  deponent,  looking  round  on  hearing  an  exclama- 
tion from  his  wife,  saw  the  deceased  himself,  riding, 
at  speed,  to  the  house  j  the  deceased  leaped  a  chain, 
came  through  a  narrow  way  between  two  posts, 
where  there  was  scarcely  room  for  a  horse  to  pass,  into 
the  garden — jumped  from  the  horse,  rushed  into 
the  hall,  and,  knocking  down  two  of  the  children 
of  the  deponent,  and  pushing  aside  his  wife,  came 
up  to  the  deponent,  in  a  state  of  the  greatest  agi- 
tation, insisting  on  having  his  will.  The  witness 
endeavoured  to  persuade  the  deceased  to  leave  it  in 
his  (the  witness's)  custody,  but  the  deceased  betrayed 
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8HGh  increasing  ligitation  about  it,  that  the  witnesn, 
by  the  ad?ice  of  Mr.  BLaines,  and  in  order  to  calm 
the  deceBHed,  at  length  suffered  him  to  have  it.  He 
still,  however^  pressed  the  deceased  to  leave  it  in 
his  keeping,  which  the  deceased  at  last  said  that  be 
woald,  provided  the  deponent  would  let  him  have 
some  paper  and  wax  to  seal  it  up*  The  deponent 
accordingly  lighted  a  candle,  and  having  supplied 
him  with  some  writing  paper,  and  a  stick  of  sealing- 
wax,  the  deceased  proceeded  to  enclose  the  will  in 
an  envelope,  and  seal  it  up  j  this  he  did  with  con- 
siderable industry,  for  he  sealed  it  in  many  places, 
but  in  a  very  few  minutes  afterwards  the  deponent 
heard  him  tearing  something  behind  him  ;  the  depo- 
Bent  getting  round  him,  and  seeing  what  he  was  about, 
suddenly  withdrew  the  will  itself  from  the  cover, 
which  the  deceased  had  torn  open,  trying,  as  it 
seemed  to  the  deponent,  to  tear  the  will  itself,  but 
without  having  actually  done  so.  The  deceased 
then  tore  the  cover  (which  it  seems  not  unlikely 
that  he  mistook  for  the  will  itself)  in  pieces,  and 
held  them  over  the  candle,  burning  them,  as  if  he 
was  at  play  with  them;  the  whole  action  being  one 
of  decided  derangement.  The  deponent  (who  ap- 
pears to  have  used  considerable  dexterity  in  recover- 
ing possession  of  the  will}  then  withdrew  with  it  up 
stairs.  The  deceased  remained  at  Mr.  Mortlock's 
house  till  about  nine  o^clock  that  evening ;  between 
eight  and  nine,  Mr.  Mortlock  proposed  that  the 
deceased  should  go  home,  to  which  he  assented,  but 
when  the  gig  came,  he  could  not  be  prevailed  upon 
to  get  into  it— he  put  his  foot  on  the  step  five  or  six 
times,  and  then  withdrew  it,  and  returned  into  the 
parlour,  each  time  beckoning  or  calling  to  the  de- 
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ponent,  who  had  taken  his  seat  in  the  gig,  to  foUow^ 
him,  telling  him  that  he  wanted  to  speak  with  him 
alone.  On  each  occasion  when  the  deponent  was 
alone  with  him,  he  told  him,  what  he  wished  prin- 
cipally to  say  was  about  his  will — he  asked  where  it 
was— the  deponent,  considering  him  to  be  in  an 
unfit  state  to  have  it  in  his  possession,  told  him  that 
he  had  burnt  it — ^<  well  then"  said  the  deceased^ 
'^  can't  I  make  another  ?";— the  deponent  told  him 
that  he  might — ^that  a  man  might  make  a  will  at 
any  time,  &c. — ^^  could  not  he  then  make,  another  ?'* 
he  said— '^  might  not  he  make  another  ?"— and  ia 
this  way  he  continued,  calling  the  deponent  back» 
.and  asking  what  had  become  of  his  will,  and  when 
,told  that  he  had  burnt  it,  asking,  over  and  over  again^ 
**  whether  he  could  not  make  another  ?'*  At  length, 
however,  the  deceased  was  persuaded  to  get  into 
the  gig,  and  was  driven  home  by  Mr.  Mortlock  to 
his  hou^  at  Melbourn.  As  for  the  will  itself,  that 
remained  in  Mr,  Mortlock's  custody,  till  he  deli- 
vered up  the  possession  of  it  to  Mr*  Wedd,  after 
the  melancholy  catastrophe  of  the  following  ev^iing 
already  alluded  to. 

Now,  in  the  face  of  this  evidence,  it  would  be 
idle  to  contend,  that  the  deceased  was  sane  at  the 
time  of  reducing  this  fifth  sheet  of  his  Will  (whether 
by  tearing  or  gnawing  it,  non  constat)  to  the  plight 
in  which  it  now  appears ;  and  I  have  no  hesitation 
whatever  in  pronouncing  for  those  legacies,  as  part 
of  that  will,  which  are  proved  to  have  stood  at  the 
top  of  this  fifth  sheet,  when  in  its  integral  state. 

'  To  the  obliteration  with  ink,  of  the  legacy  of 
500/.  to  Mr.  Thomas  Scruby,  in  the  bottom  line  of 
the  fourth,  and  top  line  of  the  fifth,  sheet  of  the 
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win,  different  considerations  apply;  and  this,  in- 
deed, is  the  only  part  of  the  case  upon  which  the 
Ckmrt  has  felt,  all  along,  any  sort  of  diificulty.  The 
ground  of  distinction  between  this,  and  the  other 
part  of  the  case  is,  that  it  is  impossible  to  ascertain 
the  precise  time  at  which  the  obliteration  was  made. 
It  might  have  been  made  at  any  time  within  ten  or 
deyen  months  before  the  deceased*s  death — for  the 
deceased,  as  I  shall  presently  observe,  is  proved  to 
have  had  the  will  so  long  in  his  possession  or  cus- 
tody, though  for  nearly  the  two  years  next  after  its 
execution,  it  had  remained,  in  the  hands  of  Mr.Wedd. 
But,  on  the  other  hand,  the  high  probability  is,  that 
it  was  effected  on  the  Friday  evening  preceding 
his  decease,  at  which  time  he  was,  decidedly,  in- 
sane. On  that  evening  it  is  proved,  by  Taylor^s 
evidence,  to  which  I  have  already  adverted,  that 
-the  deceased  was  alone,  with  the  instrument  before 
him,  for  from  half  an  hour  to  an  hour,  for  the  ex- 
press purpose,  as  he  assured  the  witness,  of  <<  putt- 
ing some  writing,  or  putting  some  more  writing 
into  it."  It  should  seem  from  the  deposition  of  the 
same  witness,  that  the  deceased  had  an  equally  ap- 
posite occasion  of  performing  the  operation  on  the 
same  Friday  morning,  for  he,  probably,  had  been 
busy  with  his  will,  prior  to  his  dispatching  Taylor 
for  a  candle  and  sealing  wax  for  the  purpose  of  se- 
curing it  in  an  envelope,  as  she  speaks  to  his  having 
done,  on  the  morning  of  that  day.  Be  this,  how- 
ever, as  it  may,  to  the  morning,  or  the  evening,  of 
that  Friday,  I  am  clearly  of  opinion,  that  this  ob- 
literation is,  with  far  the  greater  probability,  to  be 
referred. 

Still,  however,   it   must  be  admitted,  that  the 
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Coart  has  no  direct  evidence  of  the  time^  or^  const- 
qaently,  of  the  deceased'^  state  of  mind  at  the 
time^  of  the  act  done.  It  must  hare  recourse^ 
therefore^  to  the  nsoid  mode  of  ascertaining  it  in 
such  easeih— which  ist  by  looking  at  the  act  itself-* 
for  this  I  take  to  be  the  general  rule,  where  a  will 
is  traced  into  the  hands  of  a  testator,  whoae  sanity 
is  once  fairly  impeached,  but  of  whose  sanity  er 
insanity  at  the  titne  of  doing  or  performing  scmie 
act  with  relation  to  that  will,  there  is  no  direct  G0n- 
Hat.  In  other  words,  the  agent  is  to  be  inferred 
rational,  or  the  contrary,  in  such  eases,  from  the 
charac:,er,  broadly  taken,  of  his  act. 

Applying,  therefore,  this  test  to  the  present 
question,  I  am  led  to  consider,  whether  the  obliter* 
ation  of  this  legacy  of  500/.  to  Mr.  Thomas  Scraby, 
9inder  all  the  circumstances,  were  a  rational  act 
in  itself—and  whether  it  were  rationally  done,  and 
performed,  as  to  the  mode  of  obliteration  resorted 
to  by  the  deceased.  Now  I  oym  that  I  can  bring 
myself,  exactly,  to  neither  of  these  conclusions. 

And,  first,  how  was  the  act  done  or  performed  ? 
If  a  person  of  sound  mind  was  about  to  revoke  a 
legacy,  he  would  probably  erase  it,  or  strike  his  pen 
through^  or  draw  lines  across  it ;  and,  if  a  person  of 
only  ordinary  caution,  he  would  note  the  revocation 
in  the  margin,  accompanied  with  its  date,  and  aa« 
thenticated  by  his  signature,  or  the  initials  of  his 
name.  Has  any  thing  of,  the  sort  occurred  in  this 
instance  ?  The  mode  of  obliteration  appears  to  have 
been  this : — The  testator  appears  to  have  let  drops 
of  ink  fall  on  the  passage  from  the  quill  part  of  a 
pen,  and  then  to  have  smeared  it  over  with  the  fea* 
ther  end;  and  that  so  incautiously,  as  in  part  to 
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dTace,  at  the  same  time,  his  own  signature  at  the 
bottom  of  the  fourth  sheet.  Now  this  is  hardly  a 
sftne  mode  of  obliteration.  It  is  observable,  too^ 
Aat  the  testator  has  suffered  the  phrase,  ^*  my  eleven 
last  mentioned  legatees/'  to  stand  at  the  very  foot 
bf  this  obliteration,  though,  if  valid,  it  reduces  the 
namber  to  ten :  and  that  the  name  of  Mr.  Thomas 
Scruby  is  left  as  an  executor,  though  it  is  purported 
to  be  struck  out  as  a  legatee. 

Nor,  secondly,  can  I  quite  be  of  opinion  that  th6 
act  itself,  independent  of  the  mode  of  action,  is 
perfectly  rational :  it  is  so  far,  at  least,  irrational  ak 
to  be  capable  of  no  assignable  reason,  which,  p.er->* 
haps,  tinder  the  circumstances^  is  all  that  is  requited. 
It  has  however  been  attempted  to  be  shewn,  that 
something  of  a  reason  did  exist  for  the  testator 
altering  his  mind  as  to  Mr.  Thomas  Scruby*s  legacy ; 
and  to  this  end  interrogatories  have  been  addressed 
to,  I  believe,  all  the  witnesses,  as  to  a  misunderr 
standing"  which  is  supposed  to  have  occurred  bet  ween 
the  deceased  and  Mr.  Thomas  Scruby,  subsequent 
to  the  making  of  the  wilL  Now,  in  the  first  place^ 
it  is  not  quite  clear  whether  this  misunderstanding 
did  not  occur  prior  to  the  execution  'of  the  will  j 
bat,  be  that  as  it  may,  this  at  least  is  certain,  that 
any  coolness  which  it  might  have  occasioned  between 
the  parties  had  subsided,  long  before  the  jdeceased 
ever  had  this  will  in  his  possession.  For  it  appears 
by  the  evidence  of  nearly  all  the  witnesses,  that  the 
difference  in  question  (as  to  the  origin  of  which, 
too,  the  deceased  had  the  candour  to  admit  himself 
in  the  wrong)  occurred  in  the  spring  of  the  year 
1818,  and  that  it  lasted,  as  one  of  the  witnesses  exr 
presses  it,  "  a  very  little  while.''    And  it  is  manir 
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fest  by  the  deposition  of  Mr.  Wedd,  that  the  w31 
was  in  his  custody  from  the  time  of  its  execution 
till  the  month  of  May  or  June,  1820,  when  it  was 
delivered  to  the  deceased  by  Mr.Wedd  (of  his  own 
mere  motion,  and  not.  at  the  request  of  the  deceased, 
as  for  any  purpose  of  alteration  or  cancellation)  only 
tcD  or  eleven  months  prior  to  the  death  of  the  de- 
ceased. 

And  this  last  piece  of  evidence,  by  the  way,  nearly 
disposes  of  the  argument,  derived  from  what  has 
been  termed  the  deceased's  "  recognition*^  of  the 
obliteration,  contained  in  his  declaration,  already 
stated,  to  Mr.  William  Scruby,  that  he  had  '^  scratch- 
ed his  pen  over  Tom  Scruby  when  he  was  a  little 
angry  with  him  about  the  small  tithes.^*  Sup- 
posing, however,  that  the  deceased's  averment  on 
this  head  had  not  been  erroneous  on  the  face  of  it, 
as  it  plainly  was,  still  the  Court  could  scarcely 
have  ventured  to  build  any  superstructure  on  the 
foundation  of  what  fell  from  a  man,  in  the  state  of 
derangement  which  the  deceased  is  proved  to  have 
been  in  at  the  time  of  making  this  supposed  ''  re^ 
cognition.^* 

Upon  the  whole,  then,  the  Court  has  reason  to  be 
satisfied  that  the  testator  was  of  unsound  mind,  me- 
mory, and  understanding,  at  the  time,  as  well  of 
cancelling  this  legacy  to  Mr.  Thomas  Scruby,  as  of 
defacing  the  bequests  at  the  top  of  the  fifth  sheet  of 
his  will ;  and  I  have  no  hesitation  in  pronouncing 
for  the  will,  as  it  originally  stood,  in  both  respects. 
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Augustus  Henry  Edward  Stanhope,  the  na-  a  mMage 
toral  and  lawful  son  of  the  Earl  and  Countess  of  JSSSltf  l2 
Harrington,  was  bom  on  the  26th  of  March,  1794,  ^^^  pJ^^" 
and  was  baptized,  on  the  l4th  of  May  following,  baoi»,mid«r 
by  the  aforesaid  names  of  Augustus  Henry  Edward,  c.  5S.  ' 
On  the  8th  of  May,  1S13,  at  the  age  of  little  more 
than  nineteen,  he  was  married  to  Jane  Baldwin, 
otherwise  Gosster,  in  the  parish  church  of  St.  John, 
Hampstead,  by  virtue   of  banns,  in  which  he  was 
described  as  ^<  Edward  Stanhope"  only.     This  was 
a  suit,  instituted  by  Mr«  Stanhope,  to  annul  his  mar- 
riage with  his  said  wife,  by  reason  of  such  (undue) 
publication  of  banns. 

On  the  part  of  Mr.  Stanhope  it  was  pleaded  and 
proved,  that  at  all  times,  from  his  baptism,  he  was 
called  and  known  by  the  name  of  Augustus,  to  the 
intire  exclusion  of  the  names  of  Henry  and  Edward. 
These  last,  indeed,  were  so  completely  dormant, 
that  even  his  nearest  relatives,  and  most  intimate 
friends,  were  ignorant  that  he  had  any  other  chris* 
tian  name  than  that  of  Augustus.  It  was  further 
pleaded  and  proved,  that  the  said  marriage  was  had 
without  the  consent  or  knowledge  of  Lord  Har- 
rington ;  and  that,  in  order  to  conceal  it  the  more 
effectually  from  Mr.  Stanhope's  friends,  the  parties 
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had  been  married  in  disgaise— Mr.  Stanhope  havings 

Milary      assumed,  on  that  occasion,  the  dress  of  a  groom,  or 

labouring  man,  and  the  lady  that  of  a  maid  servant. 


Stamhopk  It  was  alsd  in  evidence,  that  Lord  Harrington  did 
Balbwi««  not  become  acquainted  with  his  son's  marriage  for 
more  than  two  years  afterwards ;  at  which  time  hi» 
said  son  had  attained  his  majority— fA^/  Mr.  Stan- 
hope had  been  resident  abroad  nearly  ever  since  his 
marriage — and  that  he  had  only  recently  ascer- 
tained that  proceedings  could  be  instituted,  with  a 
prospect  of  having  the  marriage  declared  null  and 
void. 
The  Judge  (Sir  Christopher  Robinson) 
Was  of  opinion  that  the  ground  of  nullity  charged 
was  fully  sustained ;  and  that,  even  if  the  variation 
did  not  go  intirely  to  disguise  the  identity,  which 
he  was  inclined  to  hold,  still  that  he  was  bound, 
under  the  circumstances,  to  pronounce  a  sentence 
dissolving  the  marriage  (a). 

(a)  See  the  principles  which  governed  the  decision  of  this 
case,  laid  down  in  the  case  of  Ponget  v.  Tomkins,  1  PhilL  490!» 

It  is  to  be  observed 9  that  the  statute  3  Geo.  4.  c.  75,  com- 
monij  called  the  New  Marriage  Act,  does  not  render  good,  and 
valid,  marriages  had  by  banns,  prior  to  the  passing  of  the  act, 
sQch  marriages  being,  in  themselves,  null  and  void  by  reason  of 
nndae  publication  of  banns — but  only  such  as,  being  had  by- 
licence  prior  to  that  period,  were,  in  themselves,  null  and  void 
by  reason  of  minority  and  want  of  legal  consent.  A  marriage 
therefore  prior  to  the  1st  of  September,  1B22,  [vide  s.  21.  of  the 
act]  had  in  virtue  of  banns  unduly  published,  is  still  a  nullity; 
and  must  be  so  pronounced,  upon  proof  made,  in  a  suit  insti- 
tuted for  that  purpose.  But  it  is  provided  by  the  act  [s.  19  & 
21],  that  no  marriage  had  by  banns,  from  and  after  the  1st  of 
September,  1822,  *'  shall  be  avoided,  on  account  of  the  true 
name,  or  namesi  of  either  party  not  being  uaed  in  the  public*- 
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Urnoi  Mich  banDs;  but  it  shall  be  lawful,  in  support  of  sueh 
mrriage,  to  give  evidence  that  tl^^e  personsi  who  were  actually 
Buurried  by  the  names  specified  in  such  publication  of  banns, 
were  so  married ;  and  such  marriage  shall  be  deeq^  good  and 
valid,  to  all  intents  and  purposes,  notwithstanding  false  names, 
sr  a  false  name,  assumed  by  both,  or  either  of  the  said  par- 
ties, in  the  publication  of  such  banns,  or  at  tb»  time  of  the 
soiannization  of  such  marriage/' 
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The  Office  of  the  Judge,  promoted  by  Clinton 

V.  Hatcharb. 


"  Chidinit.  wid  X  HIS  was  a  proceeding  by  articles  against  Henry 
church;'  pe-  Hatchard,  of  the  parish  of  St.  Margaret,  Westmin- 
SVe  Edw.  7.  ster,  at  the  promotion  of  the  Rev.  Dr.  Charles  Fynes 
^Nopenon  Clinton,  prebendary  of  the  collegiate  church  of 
em  be  a  leo-    gt.  Peter,  Westminster,  and  incumbent  curate  of 

tarer,  although  .       '     .  ' 

elected  by  the  the  said  parish.     The  articles,  after  pleadinir,  first. 

parishioneiB,      ^-  ^  ,  ,         ,         ,  .  i  ,     ,       ,  J. 

withoot  the      the  general  law  touching  the  orderly  demeanour  of 

rector's  con-  ■•  •^xi*  -i-i-i.  j 

0en&-HiDie88  persons  who  repair  to  their  parish  churches;  and, 
gSSm^w  secondly,  that  part  of  5  &  6  Edw.  6.  c.  4,  which 
^SthSut^*^^  respects  quarrelling^  chiding^  or  brawling,  in  any 
consent.         church.  Went  on  to  charge,    that  the  said  Henry 

Hatchard  did,  in  the  afternoon  of  Sunday  the  10th 
of  December,  1820,  whilst  at  the  church  of  St.  Mar- 
garet, Westminster,  and  during  the  celebration  of 
divine  service  therein,  behave  in  an  irreverant  and 
disorderly  manner,  and  annoy  and  interrupt,  the 
Rev.  William  Johnson  Rodber,  assistant  curate  of 
the  said  parish,  whilst  he  was  passing  from  the 
vestry-room  to  the  pulpit,  and  endeavour  to  prevent 
him  from  preaching  a  sermon  therein — that  he,  the 
said  Henry  Hatchard,  in  order  to  effect  his  said 
purpose,  had  caused,  or  induced  a  number  of  per-> 
sons  to  collect  about  the  vestry  door,  by  shouting,  in 
a  loud  tone,  *<We   want  sonde  friends  about  the 
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ft 

▼68try-room  door;*'  so  4hat  the  said  Rer.  William      id«L 
Johnson  Rodber  could,  with  difficulty^  effect  a  pas-      2%mf 
sage  from  the  said  vestry-room  to  the  pulpit— /Aaf,     ^^%^^ 
during  the   said  Rev.  WiUiam  Johnson  Rodber's     Cuiixo. 
passage  from  the  said  vestry-room  towards  the  pulpit,  HiLTcsAm^ 
the  said  Henry  Hatchard  took  hold  of  his  gown, 
and,   addressing  himself  to  him,  said,    ^^  Here  is 
Mr.  Saunders,  ready  to  do  his  duty ;  why  won't  you 
let  him.  preach  ?'*—^A^^  upon  the  said  Rev.  Wil- 
liam Johnson  Rodber's  disengaging  his  gown,  and 
still  proceeding  towards  the  pulpit,   he,   the  said 
Henry  Hatchard,.followed  him,  repeating  the  word 
*^  Shame;*'  and  adding,  in  an  angry,  chiding,  and 
reproachful  maimer,    ^*  For  shame,  Mr.  Rodber } 
Mr.  Saunders  was  regularly  elected-«why  not  let  him 
preach  ?  For  shame"-— and  thatf  by  sudi  irreverent 
and  improper  conduct,  he,  the  said  Henry  Hatchard, 
greatly  annoyed  and  disturbed,  as  well  the  said  Rev, 
WiUiam  Johnson  Rodber  in  the  performance  of  his 
duty,  as  the  congregation  then  assembled  in  the  said 
church,  for  the  purpose  of  divine  worship. 

A  responsive  allegation  was  g^en,  and  admitted, 
on  the  part  of  the  said  Henry  Hatchard,  which 
pleaded,  in  substance,  that,  in  the  autumn  of  the 
year  1820,  the  afternoon  parochial  and  unendowed 
lectureship  of  the  parish  of  St.  Margaret,  Westmin- 
ster, having  become  vacant,  the  Rev,  Isaac  Saun- 
ders, Rector  of  St.  Ann^s,  Blaqkfriars,  was  chosep 
lecturer,  against  several  competitors,  by  a  majority 
of  parishioners,  at  a  poll  taken  by  the  churchwar- 
dens on  the  6th,  7th, .  and  8th  of  December  in  that 
year — that  it  being  doubted^  during  the  said  election, 
whether  Dr«  Clinton,  the  incumbent,  would  grant 
Mr*  Saunders  the  use  of  the  pulpit,  if  elected,  much 
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<iuriosity  was  excited  among  the  parishioners  to  know 
the  result,  which  led  to  the  assemblage  of  an  un- 
usual number  of  persons  at  the  afternoon  service,  at 
St.  Margaret*s,  on  the  ensuing  Sunday,  being  the 
10th  of  December— //m/,  among  others,  the  said 
Henry  Hatchard  went,  and  arrived  there  towards 
the  conclusion  of  prayers ;  and  having  learnt,  upon 
his  arrival,  that  the  said  Mn  Saunders  was  in  the 
vestry,  he  went  thither  to  inquire  whether  he  was, 
or  was  not,  allowed  to  preach— f^^/  being  an- 
swered by  that  gentlemen  in  the  negative,  he  with-^ 
drew  from  the  vestry  into  one  of  the  aisles  of  the 
church,  where,  having  learnt,  soon  afterwards,  from 
one  of  the  beadles,  that  the  said  Mr.  Saunders  had 
retired  into  the  church-yard,  upon  ihe  vestry  being 
clearedy  he  also  went  there,  and  found  him  in  con- 
versation with  a  friend,  who  suggested  that  it  would 
be  proper  to  ^\\e  formal  notice  to  Mr.  Rodber,  'the 
officiating  curate,  that  Mr.  Saunders  was  in  attend- 
ance, as  a  matter  of  curtesy;  and  that  the  said 
Henry  Hatchard,  as  a  supporter  of  the  said  Mn. 
Saunders,  was  a  proper  person  to  communicate 
such  notice  to  Mr.  Rodber-— /Ai/t  the  said  Henry 
Hatchard  thereupon  proceeded  towards  the  vestry^ 
for  the  purpose  so  suggested ;  but  that,  eneountering 
Mr.  Rodber  in  his  way  from  the  said  vestry,  whicb 
he  had  just  left,  to  the  pulpit  steps,  he  said  to  him^ 
in  a  very  low  tone  of  voice,  and  in  a  mild  and  re*- 
spectful  manner,  ^<  Mr.  Rodber,  Sir,  the  Rev.  Isaac 
Saunders  is  here  to  perform  the  duty  to  which  he 
has  been  elected* '-« /Atf<  the  said  Rev.  Williaoa 
Johnson  Rodber  taking  no  notice  thereof,  the  sai^ 
Henry  Hatchard  immediately  turned  away,  and  left, 
the  said  churcbj  which  he  did  not  re-enter  during^ 
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Aat  afternoon — thdty  on  the  said'  Henry  llatchard       1922. 
so  turning'  away,  several  persons  cried  out  "  Shame^      "^''"''^ 
Shame,"  and  **  For  shame,  Mr,  Rodber,**  or  to  that      s*p*v^ 
effect ;  and  there  was  a  noise,  and  a  hissing,  and  a      Clinton 
considerable  tumult,  in  the  said  church ;  but  that    hatcuahs; 
the  said  Henry  Hatchard  took  no  part  in  the  3ame«-« 
that  he  had  not  previously  shouted  or  said,  iu  a  loud 
tone  of  voice,  or  otherwise,  "  We  want  some  friends 
at  the   vestry-room   door;"    and  that  he  did  not, 
iubsequentlj/f  accompaby  the  said  William  Johnson 
Rodber  towards  the  pulpit  steps,  exclaiming,  ^'  For 
shame,  Mr.  Rodber,'' or  to  that  effect;  or  address 
bim  in  any  other  words  than  those  before  pleaded. 

No  evidence  was  adduced  in  support  of  this  alle- 
gatioi\^;  but  three  witnesses  were  produced  and  exa.« 
mined  upon  the  articles. 

Frederick  Price,  one  of  the  bearers  of  the  parish, 
deposed  (in  substance) — ^that  he  was  at  tjbe  parish 
church  of  St.  Mafgaret,  Westminster,  on  the  after- 
noon in  question,  and  that,  just  after  the  evening 
prayers  were  finished,   he  observed  Mn  Hatchard 
(whom  he  had  never  seen  at  the  said  church  before, 
but  at  a  funeral,  he  being  an  undertaker)  standing 
very  near  the  vestry  door,  by  the  deponent,  whose 
office  it  was   to  attend   the  officiating  clergyman 
fi'om  the  vestry  to  the  pulpit — that  he  distinctly 
heard  him  say  to  a  person  who  stood  close  to  him, 
**  we  want  a  few  friends  near  the  vestry-room  door'*— 
thatf  as  Mr.  Rodber  was  passing  from  the  vestry 
towards   the    pulpit,  be  was   closely  followed   by 
Mr.  Hatchard,  who  said  to  him,  in  the  deponent's 
hearing,  plainly  and  distinctly,  "  Shame,  Mr.  Rod- 
ber, Mr.  Saunders  is  regularly  elected — why  not  let 
bim  preach  ?-^for  shame  of  you'*— M^/  immediately 
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1822.       upon  Mr.  Rodber's  ascending  the  pulpit,  a  nuxnbet 

^*^ry      of  persons  began  to  hiss  and  shout,  and   call  out 

w-v^     **  shame'* — whereby  so  great  a  tumult  was  excited, 

^^'^'^on     that  a  very  few  of  the  congregation  could  possibly 

Hatcharo.   distinguish  Mr.  Rodber^s  sermon^  although  preached 

in  his  loudest  tone^-^-and  that  after  the  service  was 

oyer,  the  crowd,  which  was  greater  than  ever  the 

deponent  hietd  seen  there,  either  before  or    since, 

would  not  quit  the  church  till  a    magistrate  was 

sent  for,  and  arrived,  from  the  Queen  Square  Police 

Office,  accompanied  by  several  constables — and  that 

it  was  between  five  and  six  o^clock  before  the  church 

was  cleared.     This  witness  further  deposed,   that 

'^  although  there  was  some  talking,  and  a  kind  of 

murmuring  noise,  before  Mr.  Hatchard  addressed 

Mr.  Rodber,    as   above— yet    there    was   nothing 

jiolent  or  outrageous  until  after  he  had  so  addressed 

him." 

The  Rev.  William  Johnson  Rodber  (in  substance) 
deposed,  that  on  Sunday,  the  10th  of  December^ 
1820,  he  attended  the  afternoon  prayers  at  the 
parish  church  of  St.  Margaret,  Westminster,  as 
assistant  curate  o^  the  parish — that  as  soon  as  the 
clergyman  who  read  the  prayers,  had  finished,  he 
left  his  pew,  and  retired  to  the  vestry— >/Aa/,  on 
leaving  the  vestry  for  the  pulpit,  where  the  deponent 
was  about  to  preach,  his  progress  was  impeded  by 
ft  great  number  of  people  about  the  vestry-door» 
among  whom  was  Henry  Hatchard,  the  party  pro- 
ceeded against,  so  that  the  deponent  had  great 
difficulty  in  effecting  a  passage  towards  the  pulpit— ^ 
that  he  had  proceeded  but  a  short  way  from  the 
vestry,  when  he  felt  the  left  sleeve  of  his  gowa 
pulled,  and  heard  his  own  name  caviled  out  j  where^ 
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open  he  turned  round,  and  saw  the  said  Henry  lesa 
Hatchard,  who  immediately  said,  «  Mr.  Rodber,  ^^ 
here  is  Mr.  Sanndersi  ready  to  do  his  duty,  will  you  ^^v^<y 
choose  to  let  him  preach  P**  [The  deponent  says,  that  cumtoit 
he  had  observed  the  said  Rer.  Mr.  Saunders  in  the  Batpbaak 
said  church  during  the  afternoon  prayers,  and 
knew  him  to  have  been  elected  afternoon  preacher, 
by  the  parishioners,  although  he  had  been  denied 
Ihe  use  of  the  pulpit,  eren  for  a  probationary  ser* 
mon,  and  had  been  told  that  it  would  still  be  denied 
to  himiy  in  die  erent  of  his  being  eiecteA^^^^that 
the  deponent  did  not  make  any  reply  to  the  said 
Henry  Hatchard,  but  passed  on^^hat  the  teid 
Henry  Hatchard  kept  close  to  the  deponent,  and,  as 
he  was  passing  near  the  rail  of  the  altar,  again  ad» 
dressed  him,  saying,  angrily,  ^'  Mr.  Rodber,  why 
won't  you  let  Mn  Saunders  preach-»-he  has  been 
regularly  elected  ?-— for  shame"-— //i^/  deponent 
still  Aot  answering,  but  forcing  his  way  through 
iha  «rowd,  a  most  violent  outcry  and  noise  imme- 
diately took  place— -/Atff  in  his  passage  through  the 
crowd,  to  the  pulpit  steps,  which  the  deponent,  with 
difficulty,  effected,  by  aid  of  two  of  the  church 
beadles,  he  was  kicked  till  both  his  legs  were  black 
and  blue,  and  hissed  at,  and  spit  upon— whilst  there 
were  many  persons  crying  out  *^  Mr.  Rodber,  come 
back,  don't  disgrace  yourself— t^Aisff  the  deponent 
deliyered  his  sermon  in  the  midst  of  an  uproar, 
which  continued  during  the  whole  service,  and  was 
loud  enough,  at  times,  to  drown  the  sound  of  the 
«rgan,  and  the  voices  of  the  congregation  and  the 
charity  children— t^a^  this  uproar  was  such  as  the 
deponent  had  never,  upon  any  occasion,  before 
witnessed,    and   that  after  the  service,  the  crowd 
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1822.      was  obliged  to  be  dispersed  by  couHtablesr^t hat  it 

J^^ary      ^^  evidently '  the   intention    of  the  persons  who 

0»v^     hustled  the  deponent  in  his  way  to  the  pulpit,  to 

Clinton     prevent  him  from   reaching  it— ^and  that  the  said 

'Hatchard.  Henry  Uatchard'was   principally  instruniental    in 

this  attenopt,  and  in  exciting'  the  tumult  and  dis* 

order  which  otherwise  existed  in  the  said  church. 

The  evidence  of  John  Woodward,  also  one  of  the 
bearers  of  the  parish,  was  precisely  corroborative  of 
that  of  Price,  the  first  witness^  and  that  of  Mr.  Rod- 
ber. 

Judgment. 

Dr.  SwABXSY.  [after  stating  the  charge,  and  re- 
capitulating the  eviden<Se.] 

Upon  tins  view  of  the  ease  I  conceive  it  impM* 
sible  to  deny  that  the  offence  imputed  to  this  de* 
fendant,  and  which,  as*  appears,  may  be  on^  of  grave 
consequence^  is  brought  home  to  him  by  the  clearest 
and  most  indisputable  evidence.  In  particular,  no 
language  can  be  .a  '^  chiding  and  brawling"  withia 
the  statute  of  Edw.  6,  in  a  truer  sense  of  the  words» 
than  the  defendant's  expostulations,  or  remoa- 
strances,  with  Mr.  Rodber,  as  spoken  to  by  the  se- 
veral witnesses,  upon  the  occasion  in  question.  The 
attempted  justification  set  up  (m  pled)  can  be  re^ , 
garded  in  no  other  light  than  that  of  a  mere  pretext. 
Not  only  was  a  "  formal  notice"  to  Mr.  Rodber 
that  Mr.  Saunders  was  in  attendance  purely  supefr- 
fluous,  but  its  delivery  can  scarcely,  I  think,  under 
the  circumstances,  be  ascribed,  by  any  stretch  of 
charity,  to  a  laudable  motive.  But  be  that  as  it 
may,  it  is  certain,  that  the  scene  of  tumult  and  dis- 
order which  ensued  was  the  actual,  if  it  was  not 
the  designed,  consequence  of  the  delivery  of  this 
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^  DOiice**  Ifgf  the  defeadaat ;  who  therefore  has  been 
selected,  iu  my  judgment,  with  great  propriety,  as 
the  pevMB  against  whom  these  proceedings  have 
been  institated*  A  very  little  inquiry,  which  it  was 
his  du^y  to  hare  made,  if  inclined  to  meddle  in  this 
matter  all#  wonld  have  instructed  him,  that  in  the 
case  of  every,  at .  least  unendowed f  lectureship,  no 
choice,  by  the  parish,  of  a  lecturer  is  effective, 
without  the  consent  or  approval  of  the  rector  (a); 
whose  undoubted  right  it  is,  in  every  such  case,  to 
grant  to,  or  withhold  from,  the  lecturer  so  chosen 
the  use'  of  his  pulpit.  At  all  events,  however,  he 
could  not  be  ignorant  that  if  Mr.  Saunders  had  a 
legal  right  to  the  pulpit  in  the  instance  in  question^ 
thciie  must  be  a  tegal  mode  of  enforcing  it— 4hat 
muy  other  mode  of  attempting  to  enforce  it  was  as 
unjustifiable,  as  it  must  eventually  prove  ui^av^iling ; 
and  that  an  appeal  to  private  judgment,  or  rather 
to  popular  feeling  upon  such  a  subject  (which  this 
defendant's  conduct  amounted  to,  in  my  apprehen* 
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(a)  No  penoQ  can  be  a  lecturer^  endowed  or  nnendowed, 
withoQt  the  rector's  cooaent^  nnlesa  there  be  an  immemorial  cus- 
tom to  elect  withoat  his  consent — where  there  is  such  a  custom, 
it  is  binding  on  the  rector,  as  it  supposes  a  consideration  to  him. 
The  emdowment  only  seems  material,  in  this  respect,  as  it  does 
(or  maj)  furnish  an  argument  in  support  of  the  custom,  and  to 
shew  that  it  had  a  legal  commencement  See  2  Str.  1192* 
1  Wils.  11.  Rex  V.  Bishop  of  London,  1 T,  R.  331 ;  and  Rex  v. 
Field  and  others,  4T.  R.  125. 

£yen  after  the  rector's  consent  is  obtained,  the  bishop's  li- 
cense is  also  necessary — if  not  as  forming  part  of  the  title  of 
the  lecturer,  still,  at  least,  to  exempt  him  from  the  penalties  of 
13  &  14  Car.  2/  c.  4.    Vide  1 T.  R.  331. 


*  Vide  8. 19.  aad  Canoai  of  1603.    Canon  sxzvL 
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sion  of  it),  was  illegal,  as  well  as,  m  the  highest 
degree,  iadecdrous. 

It  remains  only  to  pronounce  the  sentence  of  the 
law,  which  assigns  to  this  species  of  offence,  the! 
offender  being  a  layman,  the  penalty  of  suspension 
ah  ingressu  ecckthgf  for  a  diBcretionary  period.  I 
am  indnced  to  limit  that  period  to  one  month  only 
(to  be  compnted  from  Wednesday  next)  in  the  pre-* 
sent  instance,  from  the  circomstance  of  this  de- 
fendant '  being  an  nndertaker.  I  trust  that  he  will 
be  sensible  of  the  lenity  of  the  Court'  in  thi$  re-* 
spect— «nd  that,  in  future,  he  will  be  led  to  his 
parish  church  by  better  motives,  and  conduct  him-/ 
self  in  it  with  greater  caution  and  propriety. 

I  accompany  this  sentence  of  suspension  wifh  a 
decree  for  cats  against  Mn  Hatchard^  as  a  mattw 
of  course. 
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ARCHES  COURT  OF  CANTERBURY. 


ScHULTEs  V.  Hodgson. 


(An  Appeal  from  the  Consistory  Court  of  Sarun^.} 


X  HIS  was  an  appeal  from  the  Episcopal  Con-  i.  The  admis, 
sistorial  Court  of  Samnit  promoted  and  brought  by  ticics  18^00^* 
the  Rev/ John  (Scholtes,  vicar  of  the  vicarage  and  t^'^^^*  ^ 
pdrifllh  church  of  Hagboum,  in  the  county  of  Berks^  tollS^cSlfS. 
diocese  of   Sarum,   and  province  of  Canterbury,  2lSrii?S« 
agsunst  Christopher  Hodgson,  of  Parliament  Street,  ^y  aftar 
Westminster,  in  the  county  of  Middlesex,  and  pro«  sion  by  the 
vince  aforesaid,  from  two  certain  orders  or  decrees,  ^^^n  SJ^ 
made,  and  interposed,  in  a  certain  cause,  or  business,  SS^defSmS^Dt's 
of  the  office  of  the  Judge,  promoted  by  the  said  ^JJ'*"*  "p^ 
Christopher  Hodgson,  against  the  said  Rev.  John  to  be  reonired, 
Schultes,  <<  touching  and  concerning  his  soul's  health,  headi^or  ^ 
and  the  reformation  of  his  manners,  and  correction  tx^^  Tn*^ 
of  his  excesses,  and  more  especially,  touching  and  SSSmtoiw. 
concerning  the  crimes  of  fornication,  adultery,  and  in- 
continency,  covcimxiX/eAhy  \ivaij  and  the  fame  there* 
of!''    By  the  first  of  such  orders  or  decrees,  bearing 
date  the  23d  of  November,  1821,  the   Judge  ap- 
pealed from  '^  admitted  the  articles  tendered  by  the 
promovenV*  only  upon  that  same  Court  day 9  notwith- 
standing the  defendant  dissented  to  their  admission, 
and  prayed  to  be  assigned  a  term,  to  the  next  Court, 
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in  order  to  consult  upon  their  admissibility  ;  by  tbe 
second,  bearing  date  the  19th  of  December,  he, 
the  said  Judge,  further  decreed,  that  **  the  defend- 
ant should  take  the  UHoal  oath  for  his  personal 
answers  to  the  said  articles/*  The  other  proceed^ 
ings  had  in  the  Court  below  are  stated  in  the  judg« 
ment 

On  the  part  of  the  appellant,  various  objections 
were  taken,  by  counsel,  to  ihe  articles  admitted  as 
above,  in  point  both  of  form  and  of  substance— in 
particiilar,  it  was  submitted,  tha*  the  time  had 
gone  by,  when  Ecclesiastical  Courts  would,  or 
oug^t  to^  proceed  upon  common  fame.  They  also 
contended,  that  it  was  not  competent  to  the  Court 
appealed  from  to  require  the  defendant's  answers, 
on  oath,  to  articles  exhibited  against  him,  under  the 
stat  13  Car.  2.  c.  12.  s.  4  (^z) — ^and  that  this  was  a 
grievance  which  thjB  Court,  must,  at  once,  pro- 
nounce for,  whatever  became  of  the  other  alleged 
loatter  of  grievance,  the  admission  of  the  articles. 

On  the  other  hand  it  was  contended,  by  counsel 
for  the  respondent,  1st,  that  no  exceptions  could 
now  be  taken  to  the  articles— their  admission  having 
been  acquiesced  in  for  a  longer  term,  than  that 
prescribed,  by  law,  for  an  appeal;  and  2dly,  on 
the  authority  of  Oughton  (&),    that  the  defendant, 

(a)  Which  enaots^  that "  it  shall  not  be  lawful  for  aaj  paraoia 
exercising  ecclesiastical  jarisdiction*  to  tender  or  admiobter  to 
any  person  whatever,  the  oath  usualljr  called  the  oath  es  officio^ 
or  any  other  oath,  whereby  snch  person  to  whom  the  same  is 
tendered  or  adminisiered,  may  be  charged  or  compelled  to  con* 
fessy  or  accuse,  or  to  purge  him  or  herself,  of  any  criminal 
matter  or  thing,  whereby  he  or  she  may  be  liable  to  eensare  or 
punishment*" 

(6)  Vide  Oughton,  Tit.  W.  141, 142. 
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bdng  himself  present  in  Courty  was  bound  to  take       less, 
the  oath,  and  to  answer  to  such  positions  or  articles      '^^^ 
as  were  not  crioiinatory  (as  to  the  first,  for  instancOi      wv<^ 
pleading  that    the  defendant  was  a  clerk  in  holy     Sckultm 
orders,  and  vicar  of  Hagborn;  to  the  11th,  pleading    HooGfon, 
the  junadiotioRi.  of  the  Bishop  of  bis  diocese,  &c.) 
though  not  to  answer  to  sach  parts  of  the  articles 
as  conveyed  any.  criminal  inipntation*     They  ad-* 
mitted,  indeed,  that  the  practice  was  otherwise^  in 
the   saperior  Bcclesiastical  Courts^-^bnt  they  pro* 
tested  against  the  Judges  of  the  Diocesan,  and  in« 
ferior  Courts,  which  were  slower  in  their  changes, 
being  liable  to  be  appealed  against  for  {grievances, 
in  adhering  to  the  more  ancient,  and,  as  theyin- 
sistedy  the  c^rrecter  (or,  at  least,  in  many  respects, 
the  more  convenient)  practice. 

.    JlTJOGMBNT. 

SirJoBN    NlCHOIX. 

This  is  an  appeal  from  two  orders  or  decrees 
made  by  t&tv  Consistory  Court  of  Sarum,  in  a  cause 
of  office,  originally  promoted  there  against  a  clerk 
0f  that  diocese,    for  adultery,    fornic;9.tiop,   or  in^ 

Qontinency. 
The  proceedings  had  in  the  Court  appealed  from, 

seem  to  have  occupied,  in  all,  but  three  Court 
days.  On  the  first  of  these,  the  31st  of  October, 
toeing,  the  day  of  the  return  of  the  citation,  the 
party  cited,  not  appearing,  was  proaounced  con* 
tamacious.  No  writ  (a),  however,  appears  to  have 
issued :  and  on  the  2d  Court  day,  the  22d  of  No* 
vember,  Jthe  defendant  Jiavwg  s^ppeared  voluntarily, 
and  taken  the  usual  oath,  &c.  was  absolved  from 
his  contumacy.     The  articles  were  then  brought  in, 

(a)  Viz.  *'  De  oontumace  capiendo:'    Vide  53  Geo.  3.  c.  127. 
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and  were  admitted,  instahteTf  notwithstanding:  the 
dissent  of  the  defendant's  proctor;  and. the  de- 
fendant was  monished  to  answer  immediately : 
wheretapon,  the  articles  being  first  read  over,  th^ 
defendant  gave,  in  person,  a  negative  issue,  and 
the  proctor  for  the  promoTent  was  asiigfned  a  tefm 
probatory,  till  the  next  Court.  On  the  9d,  and  next 
following,  Court  day,  the  19th  of  December,  Uia 
Judge,  at  the  petition  of  the  proctor  for  the  pro* 
movent,  decreed,  that  the  defendant  should  ''  take 
the  usual  oath  for  his  personal  ansiwers*'— -when  his 
proctor,  for  the  first  time,  protested  of  a  grievance, 
with  intent  to  appeal.  That  appeal  Was  entered 
accordingly,  and  has  since  been  prosecuted,  and 
the  Court  has  now  to  determine  on  the  matter,  or 
matterSf  of  alleged  gricTance. 

The  grievances  (for  they  are  to  be  spoken  of  in 
the  plural  number)  purported  to  be  appealed  from, 
in  epeciulf  seem  to  be,  1st,  the  admission  to  proof, 
instanterf  of  the  articles,  notwithstanding  the  dis* 
sent  of  the  proctor  for  the  defendant,  on  the  22d  of 
November  j  and  Sdly,  the  order  or  decree  of  Court, 
for  the  defendant's  personal  answers  upon  oath,  of 
the  19th  December. 

Now,  as  with  respect  to  the  first  alleged  griev<- 
ance-^that  of  the  22d  of  November^t  is  observ- 
able, that  this  appeal  is  only  entered  on  the  24th  of 
December,  clearly  after  the  fifteen  days  allowed 
by  the  statute  (a).  No  appeal  is  protested  of,  even^ 
tiU  the  19th  of  December*— and  the  protest  is  then 
only  of  appeal  from  steps  taken   by  the  Court  oa 

(a)  24  Hen.  8.  c.  12.  s.  7.  Ten  days  for  appeal  are  assigned 
by  the  Canon  Law,  and  the  same  role  was  adopted  into  the  re* 
formatio  legvm. 
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that  day,  and  not  of  appeal  from  the  admission  of 

the  articles  on  the  Court  day  preceding.     The  de-^ 

fendanty  too,  had  acquiesced  {a)  in  the  admission  of 

the  articles,  by  complying  ^ith  the  assignation  6f    8OTtn»TM 

the  Court  in  giving  a  negative  issue,  of  course  sub*    Hobmoii* 

sequent  to  their  admission. 

Upon  these  grounds  I  am  of  opinion  that,  how* 
ever  harsh  and  precipitate  the  pro'ce'edin^s  in  the 
Court  below  may  have  been,  and  however  at  vari- 
ance, not  merely  with  formal,  but,  in  some  respects, 
with  substantial  justice  (for  instance,  as  well  in  pro«*  . 
nouncing  the  party  contumacious  on  the  very  day 
of  the  return  of  the  citation^  which  is  still  not  com* 
j^lained  of  as  a  grievance ;  as  in  admitting  the  articles 
witiidut  affording  the  defendant  time,  or  opportunity^ 
to  consult  upon  their  admissibility,' which  ni^w  isp 
still),  I  am  of  opinion,  that  the  admission  of  the 
articles  had  been  too  long,  and  too  far,  acquiesced 
in,  to  be  duly  appealed  from;  and,  consequently^ 
that  the  articles  must  tftand  admitted  in  their  present 
form,  however  objectionable  that  form  may  be ;  the 
question  of  their  admissibility  being  one  of  which 
the  Court  has  no  authority  to  dispose.  Whether,  if 
substantial  justice  require  it,  the  Court,  in  the  pro- 
gress of  the  suit,  may  not  devise  some  means  of 
putting  these  articles  into  a  more  regular  shape,  if 
irregular  in  their  subsisting  form,  is  a  point  as  to 
which  it  would  be  useless  to  enter  into  any  present 
speculation^  Mean  time  I  may  suggest  to  the  coun- 
sel for  the  promovent,  the  propriety  of  considering 

(«)  N<m  poteit  appellars  qw,  termiwum  recipit  ad  procedenf 
dvm,  tel  ad  sohendum,  vel  alias,  proceaui  causes  AWfd^nU 
Alciat,  Pra«,  253. 


/ 


^^0  CASES  DETSRlflNED  IK   THIT 

MW.       whether,   and  how  far,  it   would  be  advisable  £d 
Term,       proceed  to  examine  upon  articles  which  were  sub- 


stantially faulty  in  their  original  frame,  and  con- 
8CBUC.TB9  struction ;  without  at  all  committing  myself  to  any 
Hopotojr«     opinion  that  the  articles  in  question  are  such. 

The  other  matter  of  grievance,  the  order  or  de- 
cree for  the  personal  answers  of  the  defendant,  is 
duly  appealed  from :  so  that  the  only  question  in 
respect  of  this  is,  was  it,  or  was  it  not,  in  its  own 
nature,  an  appealable  grievance  ?  Nor  is  it  a  ques- 
tion  which  imposes  on  the  Court  any  sort  of  diffi- 
culty. This  is  a  criminal  suit ;  and  I  am  clear  that, 
in  a  criminal  suit,  under  the  statute  of  Car.  2.  the 
answers  on  oath  of  the  defendant  are  not  to  be 
required  (a).  An  issue  negative,  or  affirmative,  is 
the  only  answer,  and  the  calling  for  any  other  cer-* 
tainly  i*  an  appealable  grievance. 

The  Court  was  aware  indeed,  prior  to  the  argu- 
ment, that  the  contrary  was  asserted  by  Oughton^' 
whose  authotity  upon  points  of  this  nature,  gene^ 
rally f  is  not  lightly  to  be  questioned.  But  the  j^rac- 
tice  (if  such  were  the  practice)  of  Oughton's  time, 
has  been  varied  in  all  modern  instances,  and  I  con- 
ceive correctly,  according  to  the  very  wording  of  the 
statute.  For  the  statute  provides,  that  no  ecclesi- 
astical Judge  shall  tender  any  pers^on  whatsoever, 
any  oath,  whereby  such  person  shall  be  charged  to 
pui^  him  or  herself  of  any  criminal  matter  or 
thing:  it  not  simply  justifies  the  party  to  whom  the 
oath  in  question  is  tendered,  in  refusing  to  take  it ; 

(a)  It  should  seem^  that  if  the  Ecclesiastical  Coart  proceeded 
Co  enforce  answers  in  a  criminal  suit,  prohibition  would  lie.  See 
Goulson  V.  Wainwrighti  1  Sid.  374. 
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It  is  argued,  however,  that  this  statute  only  goes 
to  protect  parties  from  being  forced  to  answer  »««««•«• 
criminal  charges ;  and  that  it  contains  nothing  which  Homuos.' 
prSeVents  the  usual  oath  for  answers  from  being  ad- 
ttiinistered  to  defendants  in  criminal  suits,  so  as  ta 
oblige  them  to  answer  those  articles  objected  to 
them,  which  are  not  criminal  charges.  To  this  in- 
terpretation of  the  statute  1  can  by  no  means  assent ; 
it  being  neither  consonant  to  practice,  nor  to  those 
general  principles,  which  govern,  in  this  country, 
the*  administration  of  criminal  justice. 

And  first,  as  to  practice,  the  contrary  has  been 
laid  down  by  this  Court  in  such  repeated  instances, 
that  it  would  be  mere  idle  pedantry  to  refer  to  par« 
ticular  cases.  It  may,  indeed,  be  the  modeled  prac- 
tice in  civil  suits,  founded  on  criminal  imputations ; 
it  is  clearly  not  the  practice  at  all,  in  suits  directly 
criminal.  For  instance,  if  adultery  be  proceeded 
against  by  libel,  quoad  petendum  divortium  ;  the  de* 
fendant*S'  answers  may  be  (though  seldom  are  (a)  ) 
taken  to  such  parts  of  the  libel  as  involve  no,  direct 
or  implied,  charge  of  adultery.  But  if  adultery  be 
prosecuted  by  articles,  quoad  pcsnam  legalem ;  the 
defendant's  answers  may  not  be  taken,  not  even  (that 
is)  to  such  parts  of  the  articles  as  involve  no  charge 
of  adultery,  either  direct  or  implied.     The  same 

(a)  An  issae,  if  confessing  the  marriage,  thongh  otherwise 
contesting  suit  negatively,  is  all  tliat  is  required.  Answers  are 
seldom,  if  ever,  called  for  in  cases  of  this  description ;  unless 
as  to  the  fact  of  marriage,  where  the  defendant's  proctor  has 
given  a  negative  issue  to  die  libel,  general^,  a  step  which  is 
rarely  taken. 
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1B28.       holds,  tnutath  mutandis f  in  proceedings  for  incest, 

^^^      and  in  other  cases.     It  is  the  not  attending  to  this 

\^^^      settled  distinction^  M^hich  may  have  given  rise  to  the 

Sghultbs     erroneous  notion  that  answerif  may  be  called  for  in 

HoDQsoir.     criminal  suits. 

Nor,  secondly,  do  I  conceive  that  calling  for  an- 
swers in  suits  of  this  description,  is  more  at  variance 
with  the  correct  practice,  than  it  is  objectionable 
upon  sound  principle.    On  principle,  parties  are  nei- 
ther compellable  to  render  themselves^  nor  to  furnish 
their  accusers  means  of  rendering  them,  obnoxious 
to  censure  or  punishment :  they  are  neither  to  be 
forced  to  implicate,  nor  to  do  any  thing  which  has 
a  tendancy  to  implicate,  themselves.    The  guilt  of 
parties  under  prosecution  is  to  be  sifted  out  by  the 
depositions  of  witnesses  and  other  *f  due  proofs  and 
evictions,*'  from  the  number  of  which  the  parties 
own  answers  are  excluded,  as  well  by  natural  jus- 
tice as,  1  conceive,  under  the  statute  of  Car*  2.  by 
positive  law.    In  criminal  suits  the  maxim  is,  *^  nc- 
tore  non  probante,    reus  absolvitur.'^     And  it  is 
obvious  how  much  of  the  burthen  of  proof  may  be 
shifted  from  the  **  artor"— the  promovent— by  the 
defendant's  answers,  even  to  such  heads  or  positione 
objected  to  him  as  are  not  in  themselves,  and  directly 
criminatory.     Admissions  from  the    defendant  of 
those  parts  of  the  articles  which  are  not  of  this  kind» 
may  be  the  means,   (perhaps  the  only  means)  of 
helping  the  promovent  to  the  proof  of  those  parts  of 
them  which  are^^   Add  to  this,  that  the  popular,  at 
least,  though  not  the  just  and  legal,  inference,  de-- 
ducible  from  the  defendant's  answering  articles  ia 
part,  and  declining  to  answer  the  criminal  charges, 
is  an  admission  of  his  guilt.    And  it  is  contrary  to 
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natninl  justice,    that  a  defendant,  even  if  guilty,       1822« 
sliould  be  put  to  the  alternative  of  perjury,  or  any       ^S^^ 
thing  in  the  nature  of  confession ;  the  more  especi- 
ally as  the  same  defendant,  swearinjg  himself  inno- 
cent  (as  the  fact  might  be)  of  the  offence  imputed  to     Uodoioii* 
him,  could  hope  to  obtain  but  little  credence,  and 
expect  to  derive  but  littfe  benefit. 

As  to  the  single  other  point  insisted  upon  in  the 
argmnent,  the  hardship  of  sustaining  appeals  from 
inferior  Courts  for  pursuing  the  ancient,  in  prefer- 
ence to  the  modem,  and,  it  is  to  be  presumed,  the 
conecter,,  practice;  the  general  answer  to  argu- 
ments from  topics  of  this  nature  is  simple  and  ob- 
vious. Where  those  Courts  have  deviated  into 
mere  formal  irregularities,  the  visiting  of  these  vi^ith 
any  thing  of  strictness  by  this  Court,  may  justly  be 
deprecated  as  harsh.  But  where  their  course  of 
procedure  violates  either  the  rules  of  positive  law  or 
the  dictates  of  natural  justice,  or  both  these  together, 
thia  Court  is  bound  to  administer  a  correction  to 
them  which  it  can  only  apply,  by  sustaining  appeals 
from  those  orders,  or  decrees,  to  which  that  course 
of  procedure  may  have  led. 

Upon  these  considerations  I  reverse  the  order  for 
the  defendant's  personal  aibswers,  and  retain  the 
cause.  The  observations  which  I  have  made,  hypo- 
tbetically,  apon  the  articles,  are  in  the  recollection 
of  the  resipondent*8  counsel,  and  vrill,'  I  have  no 
^bt,  be  attended  with  due  effect. 
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1822. 
Master 

^^^^*  DURANT  v.  DURANT. 

2d  SessioD. 


^^n  Appeal  from  the  Consistojnal  Episcopal  Court 

of  Litchfield  and  Coventry. 


Whatever  i»  to    J-  HIS,  in  the  first  instance,  was  a  cause  of  divorce^ 
nfl^ytiite  or  separation  cL  mensd  et  thoro,  by  reason  of  adul-* 


KxS^  ^^^y^  promoted  and  brought  by  Mary  Ann  Dorant, 
'S'^**' '"  ^^^^  ^^  George  Durant,  Esq.  of  the  parish  of  Tong 
jvniiMai  »er.  Oastlc,  county  of  Salop,,  in  the  diocese  of  Lichfield 
tice,  or  decree,  and  Coventry^  and  province  of  Canterbury,  against 
S|Ion*Ae  party  the  Said  George  Durant^^ Esq,  in  the  Consistorial  Epis- 
ffeocrtiie  ^^P^*  ^^^^  ^^  Lichfield  and  Coventry.  The  pre- 
TCnrice  of  a  setit  appeal  was  entered,  on  the  part  of  the  original 
swen  upon  the  defendant,  from  a  sentence  or  order  of  that  Consis* 
notjnstify  the  tory  Court,  pronouncing  him  in  contempt^  and  de- 
tiof'tVeiSSi^    creeing  him  to   be  signified^  pursuant  to  the  sta- 

teBH>t,  if  those  *^^    v  */• 

•ntwertare         The  proceodinsTS    had  in   the  Court  below  are 

stated  m  the  judgment.    * 

Judgment. 

Sir  John  Nicholl. 

The  course  which  the  present  appeal  has  taken 
relieves  me  from  the  obligation  of  determining  on 
the  merits  of  it ;  for  it  appears,  if  I  may  so  say,  to 
bave  determined  itself.  But  it  involves  a  question 
of  some  nicety  in  practice  j  upon  which  it  may  be 
convenient  that  I  should  embrace  the  opportunity,^ 
thus  afforded  me,  of  delivering  my  opinion » 

(a)  SUt.  53  Geo.  3.  c.  127. 
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This  in  an  appeal  from  the  Consigtory  Court  of  itm: 
Coventry  and  Lichfield^  where  the  suit  originally  5^^ 
depended,  being  a  suit  of  separation  d  mensd  et  v^^/<i^ 
tkorOj  promoted  by  the  wife  against  the  husband  Dvaaat 
for  adultery.  The  citation  was  returned,  person-  DokIht. 
afiy  served  on  the  18th  of  January,  1820  $  but  no 
appearance  was  given  for  the  party  cited,  till  the 
8th  of  May,  1821 ;  and  then  only,  it  should  seem, 
in  consequence  of  a  notice  served  upon  the  party 
on  the  17th  of  April  preceding^  that  he  would  be 
pat  in  contempt  and  signified,  failing  to  appear 
upon  that  day.  A  libel  and  allegation  of  faculties 
were  brought  in  on  the  2  2d  of  May,  and  were 
admitted  on  the  3d  of  July,  when  a  general  nega- 
tive issue  to  the  libel  was  gfiven  for  the  defendant, 
and  a  decree  for  answers,  both  to  the  libel  and 
allegation  of  faculties  was  prayed  for  the  plaintiff. 
The  decree  was  subsequently  extracted,  and  wag 
returned  on  the  0th  of  Octoher^  personally  served 
upon  the  defendants  proctor,  who  appeared  to  the 
decree,  and  was  assigned  to  bring  *  in  his  client*s 
answers  by  the  next  Court.  This  assignation  was 
continued  from  Court  day  to  Court  day,  till  the 
15th  of  January,  1822,  when  the  Judge  (having 
already  previously  directed  a  notice  to  be  served  on 
Ihe  party,  and  which  was  actually  so  served  on  • 
the  8th  of  November,  that  he  would  be  put  in 
c<mtempt  if  his  answers  were  not  filed  as  on  the 
20th  of  November  preceding,  his  proctor  then  ap- 
pearing, and  still  appearing  from  Court  day  to 
Court  day,  and  praying  further  time),  pronounced 
the  defendant  in  contempt,  from  which  supposed 
grievance  this  appeal  has  been  duly  prosecuted  to 

its  present  stage.     . 
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X89e.  Now,  on  the  face  of  these  proceedings^  there  are 

^^'^  strong  grounds  to  suspect,  that  the  defendant  has 
K,0\^  been,  vexatiously,  endeavouring  to  obstruct  the 
BuRAHT  course  of  justice  to  the  plaintiff.  No  appearance 
ddrant.  even  was  given  till  more  than  a  year  and  a  quarter 
after  the  return  of  the  citation ;  and  though  some- 
thing has  been  said  of  compromise,  and*  of  pro-, 
posed  arrangement,  which  partly  relieves  from  the 
impression  produced  by  that  fact,  still,  it  is  to  be 
remembered  that,  this  appearance,  at  last,  is  only 
.  obtained  by  threats  from  the  Court  of  resorting  to 
its  compulsory  process.  A  general  negative  issue 
is  then  given  to  the  libel  (quite  out  of  the  usual 
course),  not  even  confessing  the  marriage  i  so  that 
the  Court,  with  no  constat  before  it  of  a  fact  of 
tnarriage,  could  allot  the  wife  nothing  on  the  ac- 
count, or  in  the  nature,  of  alimony.  Lastly,  an 
interval  of  nearly  six  months  occurs  between  the 
decree  for  answers,  and  the  step  appealed  from— - 
the  answers  to  the  libel,  though  said  to  be  ready, 
being  then  unfiled,  and  the  answers  to  the  allegation 
of  faculties  not  even  being  asserted  to  be  in  a  state 
of  forwardness  (a). 

It  is  not  to  be  denied  that  the  proceedings  here 
stated  compose  a  case  of  great,  I  niay  even  say  of 
extreme,  hardship  upon  the  wife.  Still,  however, 
.  the  Court  would  have  been  put  to  some  difficulty  to 
pronounce  against  the  present  appeal,  in  the  ab- 
sence of  "  a  personal  service,  upon  the  party ,  of  the 
decree  for  answers  ;^^  in  which  absence  I  should 

(a)  The  appellant's  proctor  merely  prayed  **  Jurther  Hme^^ 
upon  a  statement  that  his  client's  **  answers  to  the  libel,  settled 
by  counsel,  had  been  jast  left  with  him/'  but  that  his  answers 
to  the  allegation  of  facnlties ''  had  not  yet  came  to  hit  hamU." 
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hardUf  have  been  led  to  decide,  that  the  present      I822. 
appellant  was  duly  and  lawfully  put  in  contempt.     '  ^^j^ 
And  this  is  a  qnestion  which  the  Court  might  have     \«^vw 
had  to  determine  judicially,  with  Teference  to  the     Duraut 
merits  of  the  present  appeal,  had  it  been  made  a     ihwaiit. 
point  of,  and  insisted  upon,  by  the  counsel  for  the 
appellant,  and  had  not  the  appeal  been  pronounced 
for,  less  upon  the   merits   than,  under  a  sort  of 
arrangement  between  the  parties  (a).    As  with  any 

(a)  The  following  is  the  minute  of  the  judgment  entered  by 
consent.  **  Bedford  (proetor  for  the  appellant)  prayed  the  Jadge 
to  pronounce  for  the  appeal,  and  complaint  made  and  interposed 
in  ChiaJbebalf,  and  for  hi*  jorisdiction,  and  that  the  Judge,  from 
whom  this  caused  is  appealed,  hath  proceeded  wrongfully,  nnlly, 
and  nnjostly — to  reverse  the  order  or  decree  appealed  from — 
to  retain  the  principal  cause — and  therein  to  allow  time  for  him 
the  said  'Bedford  to  gi^e  in  his  clients  answers.  Box  (proctor 
for  the  respondent)  prajed  the  Judge  to  pronounce  against  the 
appeal,  and  complaint  made,  and  interposed  in  this  behalf,  and 
that  the  Judge,  from  whom  the  same  is  appealed,  bath  proceeded 
lightly,  justly,  and  lawfully — to  affirm  the  order  or  decree  ap- 
pealed from,  and  to  retain  the  principal  cause — and  therein  to 
decree  the  said  Bedford's  party  in  contempt,  and  his  contempt 
to  be  signified  aceording-to  the  act  of  parliament,  in  that  case 
made  and  provided,  for  not  having  obeyed  the  order  or  decree 
of  the  Ja<i|ge  from  whom  this  cause  is  appealed,  and  to  condemn 
the  appellant  in  costs.  The  Judge  having  heard.the  proofs  jread^ 
and  advocates  and  proctors  on  both  sides  thereon,  by  interlocu- 
tory jdecree,  having  the  foree  and  effect  of  a  definitive  aenlence 
in  writing,  pronounced  for  the  appeal  andacomplaint  made  and 
interposed  in  the  said  cause,  and  for  hia  jurisdiction,  and  that 
the  Judge,  from  whom  this  cause  is  appealed,  hathjwoceeded 
wrongCiilly«  .riully^.  and  ui\}uatl|r,  reversed  the  Axder  or  decree 
appealed  from — retained  the  principal  cause — and  therein  as- 
signed Bedford  to  give  in  his  client's  answers  the  next  Court 
day.** 

A  new  decree  for  a^nswers  was  also  further  .directed  to  issue, 
jt  petition  of  Box* 
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1622*       immediate  refertoce  fherefore  to  the  present  appeal^ 

•^^      the  question,  iii  a  manner,  merges,  still  however  it 

\^^^     may  be  convenient,  I  repeat,  as  a  guide  to  practi* 

DuRAHT     tioners,   in  i;he8e  and  similar  cases,  that  I  should 

PuRAHT*    state,  and  eiamine,  somewhat  indeed  extra  judi-i* 

cially,  and  without  the  point  having  been  argued^ 

what  the  correct  practice,  in  this  matter  of  personal 

answers,  is. 

And  here,  in  the  first  place,  it  may  save  time  to 
inquire  what  was  the  old  practice  in  the  matter  in* 
quired  of;  for  if  that  be  consonant  to  reason  and 
analogy,  and  has  undergone  no  authoritative  al* 
teration,  it  is,  or  ought,  to  be,  the  practice  of  the 
Court  at  the  present  day. 

From  the  old  practice  then  as  laid  down  by 
Oughton,  Clerk,  and  Consett,  it  is  to  be  collected 
that  personal  answers  were  twofold — ^being  to  be 
bad,  in  certain  causes^  on  special  application,  from 
the  proctor  in  the  cause,  as  well  as  from  the  prin* 
cipal.  This  is  distinctly  laid  down  by  Oughton ;  for 
instance,  in  the  16th  sec.  of  his  61st  title  (a),  **  de 
litis  contestationey^  and  in  the  subsequent  section 

.  (a)  Nota  eHam,  quod  proeuratar  aeiori$,  potiguam  U$  tU  cow* 
Utioia^  n  crediderii  se  in  aUqno  [videKeet  in  aUquiponHmemm-- 
ieHaU  mm,  pnuertim  paHtiime  aUgud  libelU  maMmamtMl 
we.  rekvari  €x  rupdrndtfTcparaictig  parik  adverm^potegt  pnmi 
ilieet  auie  dicretum  pro  parte  principaU]jurare,  pra  parte  su£p 
quBd  credat  teJldeUter  pondue^  tontenta  in  UheUo,  et  peterejura^ 
McaMtsn  a  proearaiifre  partis  advena  pnestari,  deJideUier  retptm^ 
dendo  potitionifiut  ejusdem  libelU  in  proximo  die  juridice:  quoi 
est  coneedendum.    Oughton,  tit.  1.  xi.  8. 16.  .    ' 


*.Tiii8|  in  Oughton,  is  misprinted  iwttiiMe. 
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[9. 17  of  die  same  title  (a)  ],  the  suits,  in  special,  where^ 
Ae  Procter's  answers  may  be  had,'  are  pointed  out, 
and  the  uses  to  which  they  are  capable  of  being 
made  siibs^^ient  in  these  suits,  are  ascertained. 
Now  this  being  so,  I  apprehend  that  notices  or  de- 
crees for  personal  answers  were  always  served  ac- 
cordingly ;  that  is,  notices  for  such  answers  from  the 
proctor,  upon  the  proctor  j  and  decrees  for  such 
answers  from  the  party,  upon  the. party. 

It  is  true  indeed  that  Oughton,  in  his  62d  title^ 
refers  to  a  note  on  title  xxi.  [Obs.  9.]  by  which  it 
seems,  that  a  decree  for  the  answers  of  the  party 
principal  in  the  cause  may  be  served  on  his  proctor. 
But  this  can  only  be,  he  observes  (6),  under  tlie 
special  authority  of  the  Court,  in  virtue  of  a  special 
clause  inserted  in  the  decree  itself;  and  conse^ 
quently  it  forms  no  exception  to  the  rule,  that  in 

(a)  Et  ent  admodum  necessarium  ut  hocjiat,  in  caum  reaiUutia^ 
«u  ohseqniorum  oonjftgaHwn,v€l  divortii  nut  seperationu  d  thoro  et 
mensd :  nam  de  veristmili  procurator  rei  est  ita  instructui  d  do- 
mmosigOf  quid  vult  fateri  solemnuationem  inatrimmui  allegati^ 
tx  quo,  procurator  nnUieris  agentU  potest  ndstatim  petere  sutnpius 
iitU  et  aiimonuB,  domifue  sua  decemi,  quod  alias  petere  nou  possit, 
nisipoeiquam  ipsa  pars  criminaiis  fuerit  examinatu;  quod  p/encm* 
que  {prcssertim  in  his  casibus)  differtur,  per  rei  contutHadam^  ad 
Mtdudum .  condemndtiokem  ui  eisdem  expensis  litis  et  alimonvB^ 
Ooghton,  xAA  sup. «.  1 7. 

(6)  Ciiatio  verb,  seu  deeretum  dtatarium pro  responsis{post  Hik 
amiesiatumem)  personalibus  partis  principalis  exequi  sokt  vel  in 
partem  ipsam  prindpalem,  per  ostensionem  ejusdem  sub  sigiUo  ju- 
dieis  ojfidi^  et  rekctionem  notuhe  (ad  effectum  ^usdem)  anglieancB  ; 
vel,  ut  suproy  viis  et  modis ;  aut  alitor ^  vi  dausulaseujtisdum  in  ipso 
deereto  {cum  ita  petatur  ajudice)  specialUer  inserenda  solummodo^ 
nommmquam  exequi  sokt  in  proeuratorem  originalem  in  causd,  pro 
dictd  parte  exercentem ;  ostendendo  scilicit  deeretum  hujusmodipro 
Tfsponsis,  sub  sigillo;  et  veram  penes  eum  relinquendo  copiam  gu$* 
OuglitoD,  tit.  xxi.  obs.  9. 
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1622.      ordinary  cases,  the  decree  for  the  persqsuil  aosweim 
^n'^      of  the  party  principal  must  be  personally  served 
v^pvv      vpon  the  party  principal.     Oughton's  whole  62d  titile 
BvBAMv     represents,  under  ordinary  circumstances,  the  dficree 
DuRANT.     for  the  personal  answers  of  the  party  principal,  as 
a  formal  process,  under  seal  of  the  Court,  against^ 
the  party  principal,  and  required  to  be  served,  per-, 
sonally,  upon  the  party,  as  contradistinguished  from 
any  mere  assignation  or  notice  to  be  served  upon  the 
proctor.  And  this,  I  conceive,  to  have  been,  invari- 
ably, the  old  practice,  except  as  excepted  in  th^ 
9th  obs.  on  Oughton's  21st  title??— an  exception  not 
at  all  applicable  to  the  case  of  present  ^ppei^y  CWT 
in  ordinary  instances. 

So  stood  the  old  praptice,  a  practice,  I  muiit  also 
remark,  both  perfectly  reasonable  in  itself,  and  par-r 
fectly  consonant  with  the  practice  of  t)ie  Court  iii 
analogous  cases.  For  the  reasonableness  of  the 
practice,  it  is  too  obvious  to  be  insisted  upon  j  and 
for  its  consonance  with  analogy,  we  all  know,  that 
whatever  is  to  be  done,  personally,  by  the  party,  ab<* 
solutely  requires,  in  strictness,  a  personal  service  of 
the  notice  or  decree  for  doing  it  upon  the  party. 
Where  steps  are  to  be  taken  by  the  proctor  merely, 
a  mere  assignation  upon  the  proctor  suffices— ho* 
quoad  hceCj  being  ^^  dominus  litis.'*  But  where  the 
personal  intervention  of  the  principal  is  requisite  to 
the  act  to  be  done,  as  it  is,  for  instance,  where  cosU 
are  taxed  against  him,  or  where  sums  are  decreed 
to  be  paid  by  him  on  account  of  alimony,  the  prac- 
tice is  to  take  out  a  monition  against  the  party,  not 
merely  to  serve  a  notice  on  the  proctor,  which  mo* 
nition  must  be  personally  served  upon  the  party; 
^n  all  c;ases,  that  is,  wherp  it  i$  requisite  that  tlie 
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I  k^^;r  til 


31mi. 


slioiild  be  condacted  with  any  sembkace 
of  regularity^ 

It  must  be  cencededy  however^  in  this  matter  of 
personal  answers,  that  the  modem  practice  has  been     .  Bviuw 
to  serve  the  decree  on  the.  proctor  only,  and  not  on      dosImt. 
the  principal   This  may  have  arisen,  partly  perhaps 
from  the  two  species  of  personal  answers  already 
alluded  to  (the  latter,  for  obvious  reasons,  now  oIh 
^dete)  b^ing  confounded  in  modem  practice ;  and, 
partly,  because  persons  seldom  hang  back  in  this 
matter  of  answers,  which  are  to  be  obtained,  in 
most  cases,  without  any  sort  of  difficulty.    Being 
the  pracldce,  however,  I  should  be  disposed  to  admit, 
that   a  service  of  the  decree  for  answers,  though 
merely  upon  the  proctor,  might  be  a  sufficient  ser- 
yice  of  the  decree  for  very  many  purposes.    For  in- 
stance, if,  after  such  service,  the  party's  answer  to 
an  allegation  of  faculties  were  not  brought  in  within 
a  fit  and  reasonable  time,  it  might  justify  the  Court 
in  allotting  sums  on  account  of  atimony  (the  Qars- 
riage,  that  b,  being  proved  or  confessed)  in  pro** 
portion  to  the  full  extent  of  the  faculties  alleged ; 
and  so  on.     But  it  is  a  ver^  different  question  whe-; 
tber  such  a  service  would  justify  the  Court  in  putting 
the  party  in  contempt,  and  proceeding  to  signify 
him,  in  order  to  his  imprisonment,  under  the  statute  ; 
a  measure  which,  I  conceive,  Ecclesiastical  Courts 
to  be  only  warranted  in  adoptmg,  where  the  prior 
proceedings  have  been  conducted  with  the  strictest 
regularity. 

Nor  would  it  vary  the  case,  in  this  view  of  it,  to 
my  apprehension,  that  notice  of  the  decree  should 
have  been  served  on  the  principal,  or  that  the  proc- 
Ipr  shi^uld  have  appeared  to  the  decree,  and  prayed 
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1829:       fbither  time,;  and  so    forth;   both  which  circnin^ 
^^      stances  occurred  in  this  very  suit.    As  for  the  no-i 
\^vw      titi^9  that  was  a  mere  notice  from  the  adverse  proc* 
DuKAiiT     tQ,..   tije  Quiy  notice  which  the  party  was  bound 
.i>viiANt.     (undei*  this  penalty  at  least)  to  obey,  being  the  de- 
cree of  the  Court,  under  seal  of  the  Court,  duly, 
i.  e.  personally,  served  upon  him,  the  party.  -  As  for 
the  proctor's  appearing*  to,  and  acting  upon  the  de-» 
cree,  I  can  by  no  means  think  the  act  of  the  proctor 
io  binding  on  Ihe  principal — unless,  indeed,  in  virtue 
<if  some  special  clause  to  the  effect  of  enabling  him 
to  accept  services  of  decrees,  &c.  upon  the  princi- 
pal, inserted  in  the  proxy— for  I  cannot  concede  that 
h  party  may  be  put  in  contempt,  and  signified  so 
as  to  become  liable  to  all  the  penalties  of  contumacy, 
merely  from  his  proctor  doing  that,  for  doing  which 
he  has  no  strict  legal  authority. 

Such  then  being  the  old  practice,  and  being  so, 
as  it  is,  consonant  both  to  reason  and  analogy,  it 
remains  only  to  inquire  whether  it  has  undergone 
any  authoritative  alteration  in  later  times.  Nor  do  I 
conceive  that  the  inquiry  can  be  attended  with  any 
sort  of  difficulty.  Is  there  any  adjudged  case  pro* 
ducible  where  this  Court  has  proceeded  to  enforce 
decrees  of  this  nature  by  its  compulsory  process,  in 
the  absence  of  a  personal  service  ?  I  am  confident 
there  are  none.  Can  it  even  be  shewn  that  such 
decrees  have  been  so  enforced,  unless  after  a  personal 
service,  the  whole  matter  passing  sub  siltntio  f  I 
am  nearly  as  confident  that  this  has  not  occurred  ; 
for  the  Court  is  always  (or  means  to  be)  satisfied 
that  there  has  been  a  personal  service  before  issuing 
its  compulsory  process  in  this  description  of  cases* 
The  result  therefore  of  the  whole  inquiry,  which  is^ 


ARCVSS   COVET  OF  CANT£RBVAT«  199 

almost  too  obvious  to  be  stated  in  terms^  is,  that  the       Idas, 
old  practice  in  this  matter  of  personal  answers^  be-       y*^ 
ing  both  perfectly  reasonable,  and  perfectly  ana-      ^^%^^^ 
logous  to  the  correct  practice  in  similar  cases,  should     Dvkaiit 
and  mustf  in  all  cases,  stricti  Juris,  be  the  practice      Dukart. 
of  Ecclesiastical  Courts  at  this  very  day. 
'  For  the  present  appeal  I  have  only  to  pronounce 
for  it,  upon  the  understanding,  and  wder  the  terms^ 
arranged  between  the  parties ;  and  I  direct  that  th^ 
Jqdge   of  the  Court  below  shall   be  apprized, .  at 
ooce,  of  ^his  decree,  and  of  the  grounds  up<m  which 
it  has  proceeded. 


MHM 
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CuFJroRD  c;.  Mabey. 

Qiutn,  wbe-      X  HE   present  question  arose  upon  the  right  of  a 
can'^be^tiued  psirty  to  be  admitted  a  pauper  in  a  suit  for  defama* 


fend  as  a  **^n- 


SSKIttr         Judgment. 
«»•«?  Sir  John  Nicholl. 

•wearing  haa.  This  is  a  cause  of  defamation  promoted  by 
5L  gWes  hba  Martha  Mizzlebrook  Clifford,  against  Henry  Ma- 
rijhuol^^  bey.  The  citation  was  returned  on  the  1st  Session 
*^*Aaf  ^^  Michaelmas  Term,  1*21,  when  the  party  cited 
ct,  if  denied,  appeared,  personally,  and  prayed  a  libel,  which  was 
cificaiiv  proT.  brought  in,  and  admitted.  A  negative  issue  beings 
evenproorof  gi^cu  to  the  libel,  witnesses  were  examined,  and  pub- 
Mffictettt,^^  lication  was  prayed— -when  the  defendant,  still  ap* 
Sr^  d  wUh  P®*^''*^ff  personally,  asserted  an  allegation, 
the  receipt  of  On  the  1st  Session  of  Hilary  Term,  1832,  the 
a  compe  defendant,  still  only  giving  a  personal  appearance, 

prayed  to  be  admitted  a  pauper.  This  was  objected 
to,  on  the  part  of  the  plaintiff,  who  has  stated  his 
grounds  of  objection  in  an  act  of  Court,  to  which 
the  defendant  has  also  written,  in  support  of  hi» 
prayer.  Affidavits  are  brought  in,  on  both  sides; 
and  the  question  for  the  Court  to  determine  is, 
whether  the  petitioner  is,  or  is  not,  entitled,  to  be 
admitted  to  defend  this  suit,  in  Jormd  pauperis^ 
It  is  denied  that  he  is  so  entitled,  om  the  part  of  the 
original  plaintiff,  as  well,  1st,  from  the  nature  of  the 
suit,  as,  2dly,  from  the  state  of  the  petitioner^ 
circumstances*     In    determining  this   question,  I 
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shall  endeavoor  to  keep  these  two  heads  of  objection  lass. 

distinct  and  separate ;  only  premising,  that  as  the  ^f^ 
privilege    claimed,    that    of   appearing    in  Jormd 


pauperiSf  is  a  great  privilege  in  lavir,   on  several     curroRv 
accounts,   the   claim  must    be   clearly  made   out,     Mabbt. 
before  the  privilege  itself  can  be  conceded^ 

1.  First,  then,  I  entertain  considerable  doubts, 
whether  a  party  can  be  admitted,  either  to  sue  or 
defend,  as  a  pauper,  especially  the  latter,  in  a  cause 
of  defamation.  A  defamation  cause  is  in  the  nature, 
at  least,  of  a  criminal  suit — ^it  is  styled  by  Oughton, 
causa  mixta  \Jioc  est^^partim  criminalism  partim  ci- 
vilis'] — and  again,  with  greater  precision,  causa  cri'- 
minaliSf  civiliter  intentata'-^'Bxid  I  strongly  ques- 
tion, whether  in  reason,  and  upon  principle,  it  is 
competent  to ,  a  party,  under  any  circumstances,  to 
appear  as  a  pauper  in  a  suit  of  this  description  (a). 
Of  any  precedent  for  the  present  application,  I  am 
wholly  unaware-— nor  would  the  Court  be  induced, 
•by  acceding  to  the  prayer  of  this  petitioner,  to  fur- 
nish a  precedent,  which  might  be  nearly  tantamount 
to  licensing  persons  of  a  low  condition  to  defame 
their  neighbours  with  impunity,  unless  it  felt  itself 
deprived  of  any  discretion  on  this  head,  by  some 

(a)  Tbe  statate  11  Hen.  7.  c.  12,  clearly  relates  only  to  civil 
suits.  It  should  seem,  however,  a  defendant  in  some  kinds  of 
misdemeanor,  may  be  admitted  to  defend  in  formi  pauperig — but 
the  reason  there  is  said  to  be,  that  the  prosecutor,  who  can  have 
no  eoeis,  is  not  prejudiced — a  reason  observed  by  the  Court, 
not  to  apply  in  this  case.  Vide  Rex  v.  Wright,  2  Stra.  1041* 
The  provision  in  2  Geo.  2.  c.  28,  only  applies  to  defendants  in 
actiona  brought  relating  to  the  Customs. 

It  was  held  in  Rex  v.  Pierson,  2  Burr.  1039,  that  a  defendant 
could  not  be  admitted  pauper  upon  an  attachment  for  a  contempt. 
But  the  decision  there,  proceeded  upon  a  quite  distinct  principle. 
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1822.      paramount  authority*    On  the  Contrary ^ 
boater      the  single  authority  in  point,  with  which  I  am  ao* 
quainted,  or  to  which  I  have  been  referred,  is  ex«- 


cuFvoRD  press,  that  parties  are  not  admissible  to  sue  or  defend 
mabjit.  ^^  paupers  in  defamation  ^ts  (a)»  It  occurs  in* 
Oughton*ji  8th  tit.  ^<  de  admissi&ne  in  formd  pau^ 
periSf*  or  rather,  in  a  note  on  tiiat  title;  but  it  is 
to  be  observed,  that  Oughton's  notes,  generally 
speaking,  are  of  at  least  equal  authority  with  his^ 
text-^the  notes  being  explanatory  of  the  practice  ixk 
Oughton  s  time ;  the  text  of  the  older,  and  com- 
monly less  correct,  practice  in  the  time  of  Clerk. 

2*  Bnty  secondly,  I  am  of  opinion,  that  the  facts 
disclosed  in  this  act  of  Court,  and  upon  the  affi- 
davits, would  not  justify  the  Court  in  conceding  to 
the  petitioner  this  great  legal  privilege— if  the  law 
were  otherwise,  or  if  the  petitioner  were  defendant 
in  a  mere  civil  suit.  From  the  petitioner's  own 
affidavit  it  results,  that  at  the  time  when  the  defa-^ 
matory  words  are  charged  to  have  been  uttered^ 
and  at  the  commencement,  and  long  subsequent  tor 
tibe  commencement,  of  this  soit,  he  was  a  master 
shoemaker,  employing  two  journeymen,  and  oc- 
cupying a  house  at  Walworth,  at  the  annual  rent 
of  1 8/.  including  the  taxes,  indeed.  It  appears,  too, 
that  he  only  finally  withdrew  from  this  bouse  on  the 
21st  of  January,  in  the  present  year-— /Ae  very  day 
upon  which  he  prayed  to  be  admitted  a  pauper — a 
circumstance  which  justifies  a  suspicion^  that  he 
only  withdrew  from  it  for  tbe  express  purpose  of 
that  prayer.  The  petitioner  has  deposed,  indeed^ 
to  the  diminished  state  of  his  business  and  income, 

(a)  In  causa  diffamatumii  non  at  omnini  admittenda  pars  in 
formi  pavperis.    Oagfaton,  tit,  6.  n.  (b.) 
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for  the  last  twelvemoutli,  which  he  ascribes  to  eir-^  Mgfh 
camstonpea  into  .which  it  is  ^not  necessary  for  me  ta  ^^ 
enter— -y«t  I  obserye,  that  aveo  during  this .  p^iodr  v^v^ 
he  admits  the  average  amount  of  bts.weekly  incewa.  Okivwqa^ 
at  90ft.  Add  to  thisi  thai  he  has  stiU  a.  sh^.  in  UAWt 
which  he  carries  on  his  business^  aiid  **  Cnnutaisei* 
gotods,  and  effectSt'^'-r-whicht  though  he  swears 
them  not  to  be  worth  61.  he  has  not  4i^eij|ed»  as  he 
ought  to  have  done ;  so  that  neither  the  adverse  party, 
nor  the  Courts  has  any  means  of  forming  an  es- 
timate of  their  probable  value.  So^  again^  the  pe* 
titioner  has  sworn  himself  unable  to  pay  up  the 
arrears  of  rent  due  for  his  late  dwelling-house,  as 
also,  to  discharge  his  debts — but  neither  the  amount 
of  these  arrears,  nor  that  of  his  debts,  nor  how 
these  last  were  incurred,  is  stated  in  any  manner. 
As  for  the  petitioner  swearing  himself  not  to  be 
worth  51.  after  payment  of  all  just  demands  upon 
him— this  g^ves  him  no  indefeasible  right  to  be  ad- 
mitted a  pauper,  where  that  step  is  objected  to— - 
the  fact  of  his  not  being  worth  6L  if  denied  by 
the  other  litigant,  must  be  specifically  provecL 
Nor  will  even  proof  of  that  fact  be  sufficient,  if 
the  petitioner,  notwithstanding  such  actual  insoU 
vency  upon  the  bfllahcef  can  be  fixed  with  the 
enjoyment  of  a  competent  income^  Were  this 
otherwise,  many  persons,  of  large  expenditure, 
and  living  in  splendour  and  luxury,  might  entitle 
themselves  to  the  g^tuitous  labors  of  others,  as  well 
as  place  their  legal  adversaries  under  very  undue 
disadvantages,  without  any  risk  of  a  prosecution 
for  perjury.  This  was  explicitly  stated  by  the 
Court  in  the  case  of  Lovekin  v.  Edwards  (a),  a  case 

{a)  1  Phillimore,  170. 
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IMS. 

Eagier 

Term. 


Clifvoeo 
Mabit. 


m  which  this  question  was  much  canvassed^  and 
fnlly  entered  into-— from  the  general  principles  laid 
down  in  which  case,  I  see  no  reason  whatever  to 
swerve  or  depart 

Upon  these  considerations,  I  am  satisfied  that  I 
cannot,  in  justice  to  ike  other  party,  admit  this  de- 
fendant (if  a  defendant  in  any  such  suit)  a  pauper  ; 
and  I  pronounce  accordingly. 
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1822. 
Easter 
Term. 
PREBOGATIYE  COURT  OF  CANTERBURY.         l^t  Session. 


ROOSX    t;.   MOULSBALS. 


(On  the  Admimon  of  an  Allegation^) 

Stephen  ROOSE,  late  of  Bryntmon  Amlwch,  A  testament, 
in  the  Island  of  Anglesea,  died  on  the  6th  of  October,  tbtc^^M^Dei- 
1821,  awidower,  leaving  behind  him  three  sons  and  U^iniS!^ 
four  dau&rhters.  »«"■  p;®^*^  «• 

,  J  have  been 

Within  a  few  days  after  the   deceased's   death,  snch  id  the 
the  following  testamentary  paper,    all   of  his   own  apprehension 
hand-writing,  was   found  between  the  leaves  of  a  effect  "where 
ledger-book,  locked  up  in  the  deceased's  bureau.      hid  foSTSw 

"  (a)  ©f  wliat  I  purpose  to  be  my  Will : — ^That  my  Son  Ste-  tunity,  if  he 

"  phen  Rose  his  to  be  my  sole  Executor  of  all  my  EsUt's  *>»<*  thought 

proper,  to 
*'  Lease  Hold  Property  of  all  discriptions  of  Cash  Mort-  have  rendered 

"  gages  Bonds  Notes  of  Hand  Promisory  Notes  Shares  ^^2^-^"*^ 

"  in  Shipping  Amlwch  Brewery  Houses  Household  F,ur- 

Oxn 
Stock  of  Hones  Cows  Hay  Be  Com  &c.  &e.  &c. 
**  niture  of  evry  discription  where  ever  they  may  be  found 

**  in  this  or  any  other  Country  &c.  Sec.  and  to  pay  inTwelre 

*'  Months  after  my  demise  as  folows : — 

**  Viz.  to  my  Son  George  Bradley  Roose  600 

'<  to  my  Daughter  Sarah  Hughes  Madyn        250 

**  to  my  Daughter  Easter  or  Hester  Owen      800 

**  to  my  Daughter  Margaret  Roose    -^       1100 

Steed  I        for  her  life 

'•  with  the  Beed  &  Beeding  she  now  \     *  ^^  , 

,  .    ,  °  V  return  to 

'*  lyeth  upon  1    that  to  my 

**  with  f  Hoose  in  Amlwch  called  Synllan  ^  ^^^  g^^. 


f  son 
with  the  Sheeds  &o.  hilon^iug  l!:  3 rote  (£)  '  ^'^ ' 


**            Bishops  Lease  >  phen  and 

M  — :*i.  *L-  Qi.^-j-  •—  i..t ?._  M't *«  /JA  1   niB  Isue 


(c>  The  word  <<  Of"  was  utrock  ont  with  a  pen. 

(fr)  Tlie  words  ^  belonging  thereto'*  were  stmok  ont  with  a  pen. 

VOI*.  I.  •  1 
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'    1»M.  Brooghtorcr  2660 

Easter  u  ^jg^  j  ^^^  ^^  ^^  Grand  daughter  Jane  Haghes 

^i^  "  Madyn                                                         100 

RooBB  ^*  ^  <°y  Grand  danghter  Jane  Ann  Monlsdak  100 

«^*  '*  to  my  Grand  Son  Stephen  Roose,  Liverpool  100 

**  to  mj  Onoid  Son  John  Steph^  Owen         100 


inaQ  £3050 

**  Bryntirion,  -^_ 

•*  May  24lh,  1821/' 

# 

The  present  question  arose  upon  the  admissibility 
of  an  Allegation^  propounding  the  abpve  testamentary 
paper,  as  the  last  will  of  the  deceased*  on  behalf  of 
Stephen  Roose,  the  sole  executor  purported  to  be 
named  in  the  same.  Of  the  seven  children  of  the 
deceased,  five  were  before  the  Court,  consenting 
that  probate  should  pass  as  prayed.  This  was  op« 
posed,  however,  by  a  married  danghter,  Mrs.  Moulds- 
dale,  party  in  the  cause ;  and  the  proceedings  were 
had  in  pain  of  another  married  daughter^  who 
gave  no  appearance.  The  deceased,  at  the  time  of 
his  death,  was  seised  of  real  estates,  of  the  value 
of  about  60/.  per  annum,  and  of  personalty  to  the 
amount  in  value  of  about  10,000/. 

Judgment. 

Sir  JoHX  NiCHOiiii. 

The  several  considerations  which  appear  to  me 
to  apply  to  the  paper  propounded  in  this  allegation^ 
and  consequently,  to  the  allegation  propounding  it, 
are,  briefly,  the  following: — 

Ist»  Is  the  paper,  in  itself,  and  upon  the  face  of 
it,  to  be  deemed  a  finished  and  complete  will?— -or^ 
if  not  to  be  so  deemed, 

2dly^  Would  it,  nevertheless,  be  established  by 
the  circumstances  propounded  in  the  allegation,  that 
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it  was  a  finished  and  complete  will,  in  the  deceased^ s       1B22. 
Tiew  and  apprehension  of  ifc— in  other  words^  would       ^^^ 
It  result  from  the  facts  pleaded,  that  the  deceased     v^^^ 
regarded  it  as  a  ^ill^  and  meant  it  to  operate  as       ^®^«*»« 
such  in   its  present  shape,  and  without  doing  any  MouupiLi.». 
farther  act  in  order  to  give  it  testamentary  effect  ? 

In  the  latter  of  these  events,  this  instrument  may 
htf  as  in  the  former  it  clearly  is,  entitled  to  probate* 
But  if  both  these  questions  are  to  be  answered 
negatively,  there  is  an  end  of  the  case.  If  the 
paper  were  **  a  finished  wiir  in  neither  of  the  above 
respects,  it  is  wholly  invalid— -*it  not  being  pretended 
that  the  deceased  had  not  full  time,  and  opportunity, 
to  have  rendered  it  a  ^*  finished  wilV*  He  sur- 
vived the  writing  of  this  paper  upwards  of  four 
months— and  is  pleaded  to  have  been  ''  gradually 
declining  in  health  for  the  last  two  years  of  his 
life,  so  as  to  have  required » the  visits  of  a  medical 
attendant  during  the  greater  part  of  that  period"^- 
and  yet,  not  to  have  been  ^'  confined  to  his  bed, 
until  within  about  three  days  of  his  death/'  Under 
these  circumstances— in  this  total  absence  of  any 
"  act  of  Grod,"  technically  so  termed,  to  prevent  or 
obstruct  its  completion,  this  instrument  can,  I  re- 
peat, only  be  entitled  to  probate,  either  as  being 
in  itself,  or  as  proved  to  have  been,  in  the  deceased's 
apprehension  of  it,  a  finished  and  complete  instru- 
inent~-in  point  of  effect,  that  isv—in  its  present 
shape. 

1.  Now,  as  to  the  fiM  of  these  questions— *the 
paper,  upon  the  face  of  it,  and  taken  by  itself,  is 
not,  in  my  judgment,  to  be  considered  as  finished 
and  complete.  It  begins,  <<  What  1  purpose  to  be 
my  wiU*'««4hat  ift^as  I  understand  it,   <^  what  I 

i2 
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1824.      intend  to  make  my  will  infuturo  ;'*  or  "  the  manner 
^Kter      ji^  which  I  mean  to  dispose  of  my  property,  when 
\^^yr^     I  niake  my  wiir'— not  <<  what  I  constitute  to  he  my 
Roots      yffWX  ifi  presently   and  by  this  very   instrument.** 
MouuvALB.  It  sig^nifies    the   same  thing,  to    my  apprehension, 
with    *^  outlines  of,    or  memoranda  for,  a  will.? 
With   this    interpretation    of   the  heading  of  the 
paper,  the  wording  of  it,  throughout,  correspond*. 
It  is  not  dispositive-*-it  is  not  in  the  ordinary  terms, 
**  I  give  or  bequeath' '—it  suggests  to  my  mind,  in 
every  part,   the  notion  of  heads  of  a  will  to   be 
drawn  up  at  some  future  period,  not  the  notion  of 
a  will  itself.     The  interlineations  and  erasures,  ap- 
parent in  the  body  of  the  paper,  and  the  want  of 
subscription  at  the  end,  all  confirm  this  notion  of  it. 
2d.  But,  secondly,  are  the  circumstances  pleaded, 
sufficient  to  show  that  this  was  a  complete  and  oper- 
ative instrument,  in  the  deceased's  view  of  it  ? — ^for 
in  this  case,  I    have  already  said,  that  it  will  be 
equally  entitled  to  probate,   as  in  the  former  one. 
In  answer  to  this  question,  it  becomes  necessary  to 
state,  and  examine,  the  several  circumstances  from 
which  this  inference  is  souofht  to  be  drawn. 

The  second  article  of  this  allegation  enters  into 
a  long  and  particular  history  of  various  advances 
made  by  the  deceased  to  his  several  children  ;  and 
the  next  following  article  pleads  the  exhibit  annexed 
to  the  allegation,  being  a  paper  book  in  the  de^ 
ceased's  hand- writing,  in  which  those  several  ad- 
'  vances  are  set  out  to  the  account,  separately,  of 
each  child.  It  should  seem,  that  the  deceased  con- 
templated making  a  provision  for  each  of  his  chil- 
dren, to  the  amtfunt  of,  from  a  thousand  to,  twelve 
or  thirteen  hundred  pounds-<»and  the  advances  ac- 
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taally  made  to  four  of  the  seren  during  his  life,  1822. 
together  ivith  the  sums  puiported  to  be  bequeathed  ^'^^ 
them  in  this  testamentary  paper,  make  up  some-  s^^v^ 
thing  near  that  amount  For  instance,  the  advances  Roo*' 
to  the  deceased's  son,  Greorge  Bradley  Roose,  are  Mowudal*. 
stated  in  the  account-book  at  750/.  and  500/.  is 
supposed  to  be  bequeathed  in  the  will — making  up, 
together,  1250/,  The  advance  to  the  deceased's 
daughter  Hester  Owen,  namely,  upon  her  marriage, 
is  stated  at  300/.— and  the  will  purports  to  bequeath 
her  800/.— in  the  whole  1000/.  The  advance  to 
Mrs.  Moulsdale  on  her  marriage,  is  stated  1000/. 
accompanied  with  the  following  notice,  '<  N.  B. 
This  is  all  I  purpose  (a)  giving  to  Ellen"— and  ac- 
cordingly this  daughter  is  not  benefitted  by,  or  even 
mentioned  in,  the  supposed  will,  though  it  bequeaths 
a  legacy  of  100/.  to  her  daughter,  the  grand- 
daughter  of  the  deceased.  The  deceased's  son 
John  Boose  again,  is  in  no  sort  benefitted  by  the 
will*— but  the  advances  set  out  to  his  account  in  the 
paper  book,  amount,  together,  to  1230/.  The  de- 
ceased's daughter  Margaret  (who,  together  with 
Stephen  Roose.,  the  party  in  the  cause,  are  pleaded 
to  be  the  only  children  of  the  deceased  not  settled 
in  the  world)  is  bequeathed  1100/.  she  having  re* 
ceived  no  advance  in  her  father's  life-time.  The 
several  sums,  indeed,  carried  to  the  account  of 
Stephen  Roose,  amount  to  nearly  700/. — and  the 
operation  of  the  present  paper  is  to  give  him  almost 
as  many  thousands,  to  say  nothing  of  the  real  es- 

(a)  The  Court  observed,  that  there  was  no  comiat  as  to  the 
time  at  which  this  purpose  was  expressed — it  might  have  been 
many  years  before ;  in  short,  at  any  time  subsequent  to  Mrs, 
Moulsdale's  marriage  in  February ,  1811. 


1S4  CASES  DETERMINED   IN   THE 

IMS,  tale—all  the  several  suppbsed  bequests,  amountkigf 
^^  to  only  8050/.  abd  the  deceased's  personalty  being 
pleaded  to   have    ampnnted,  in  valuei   to  neariy 


10,000/.  But  the  deceased's  superior  love  an4 
ifovuDALs,  affection  for  this  son  is  expressly  pleaded,  an<l 
must  be  taken  as  proved — and  there  are  plain  in^ 
dieations  of  his  floating  intentions,  not  to  benefit 
his  other  children  beyond  the  amount  of,  from 
1000/.  to,  12  or  1^00/,  as  already  stated. 

Now  the  obvious  inference  from  the  facts  alleged 
in  these  articles  of  the  plea,  and  from  the  annejced 
exhibit,  upon  which  so  piuch  stress  has  been  laid 
by  the  Counsel  for  its  admission,  unquestionably  is, 
that  the  dispositions  contained  in  the  paper  pro- 
pounded, under  the  circumstances,  are  not  im« 
probable — ^that  they  are  conformable  with  the  de- 
ceased's expressed  intentions,  and  being  so,  are  not 
unlikely  ones  for  the  deceased  to  have  actually 
made.  But  to  what  does  all  this  amount^  as  bearing 
upon  the  real  question  before  the  Court  ?-— that  ques- 
tion, it  is  to  be  remembered  all  along,  being,  not 
the  probability  of  what  the  deceased  would  do,  but 
the  fact  of  what  he  hcLS  actiially  done.  In  my  judg-» 
ment,  it  amounts  to  but  very  little.  It  is  good  in 
proof  of  the  deceased's  intention  to  make  a  will> 
so  disposing  of  his  property — of  the  fact  of  his 
having  finally  made  Quch  a  will,  it  is  no  proof.  It 
is  good  in  bar  to  any  argument  of  improbability 
that  might  be  urged  against  the  paper,  from  the 
apparently  unequal  distribution  of  the  deceased's 
property  between  his  several  children— but  upon 
the  real  point  in  issue,  namely,  whether  the  deceased 
intended  this  paper  to  operate  in  its  present  form, 
aud  meant  to  do  nothing  more  to  give  it  efiect-— it 
bears  very  remotely. 
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S.  The  &ext  eirciimstanoe  relied  on  by  the  Cotfn-*  1822. 
sel  for  the  paper,  is  pleaded  in  the  seventh  article  of  j^^ 
the  aUegation,  in  the  following  terms :  ^i^v^i/ 

**  That  the  deceased  had  been  gradually  declining  Roosb 
in  health  for  the  last  two  years  of  his  life,  and  was  nouuDAur; 
attended  by  Mr*  Robert  Williams,  a  surgeon  in  the 
aeighbourhood,  daring  the  greater  pajrt  of  that 
period,  but  he  was  not  confined  to  his  bed  until 
about  three  days  before  his  death  i  that  on  the  day 
after  the  said  deceased  had  been  confined  to  his  bed 
by  his  said  illness,  and  when  he  was  in  perfect  pos* 
session  of  hb  mental  faculties,  the  said  Robert 
Williams,  at  the  request  of  some  of  the  family  of 
the  said  deceased,  asked  him,  Uie  said  deceased, 
'  if  he  had  made  his  will,*  and  the  said  deceased 
said,  '  that  he  had  done  it,*  or  words  to  that  or  the 
Kke  effect.  And  the  party  proponent  doth  allege 
and  propound,  that  the  said  deceased  then  alluded 
and  referred  to  the  paper  propounded  in  this  cause, 
as  his  la^  will  and  testament.** 

Now  admitting,  for  argument's  sake,  what  I  con- 
ceive to  be  incapable  of  proof,  that  the  deceased, 
on  the  occasion  pleaded,  referred  to  this  identical 
paper ;  still,  I  am  of  opinion,  that  the  reference 
itself  will  by  no  means  produce  the  effect  ascribed 
to  it^^that  of  converting  this  (apparently)  unfinished, 
into  a  finished  paper,  this  imperfect,  into  a  perfect 
instrument— ^nd  that,  on  general  principles,  it  would 
be  extremely  unsafe  to  ascribe  this  effect  to  it. 
Parties  enfeebled  by  long  illness,  and  on  the  verge  of 
dissolution,  often  answer  at  random,  and  merely 
to  avoid  disturbance  and  importunity.  By  what  I 
collect  from  the  plea,  the  whole  of  what  fell  from 
the  deceased  on  the  occasion  (in  answer,  too,  to  a 
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189S*      query  put  by  his  medical  attendant)  was  a.  mere 
^^^       general  declaration  in  the  affirmative*    I  presume^ 
\„^v^      of  course,  that  all  which  passed  on  the  occasion^ 
^^^/'       in  substance  at  least,  has  been  embodied  in  the  plea^ 
aiouuDALB.        The  sole  remaining  circumstance  insisted   upon! 
is,  the  place  of  finding,  to  which,  however,  I  caa 
attach  no  greater  importance  than  to  those  precede 
ing  it.     It  is  pleaded  to  have  been  found  **  withia 
a  ledger-book,    in  which   the    deceased   kept    his 
accounts,  and  had  written  entries  very  shortly  be- 
fore his  death,"  such  ledger^book  being,  together 
with  other  books  and  papers,  locked  up  in  a  bureau^ 
of  which  the  deceased  always  kept  the  key. 

Now  this  place  of  finding,  to  my  mind,  furnishes 
rather  a  contrary  inference  to  that  which  has  been 
contended  for.  It  is  found  between  the  leaves  of  a 
ledger-book,  which  the  deceased  must  be  pre* 
sumed,  and  is  pleaded,  to  have  been  in  the  constant 
habit  of  turning  over  for  making  entries,  and  similar 
purposes.  Surely  it  can't  be  contended,  that  ihis 
is  the  natural  repository  of  a  wiilf  even  though  the 
ledger-book  itself  were  locked  in  the  deceased's 
bureau.  It  is  just,  indeed,  the  place  where  a  man 
of  basiness  would  dispose  of  a  paper,  of  the  delihe^ 
rative  kind,  such  as  I  conceive  liiis  to  have  been. 
It  is  one  of  the  last  places  which  any  man  would 
have  deposited  a  will  for  safe  custody,  which  had 
received  its  final  shape,  and  was  an  operative  and 
effective  instrument,  in  his  view  and  apprehension 
of  it,  without  any  further  act  done,  in  its  subsisting 
form. 

That  this  instrument  was  such,  is  rendered,  to 
my  judgment,  further  improbable,  by  the  circum* 
stance  of  the  deceased  having  died  seii^ed  of  real 
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eitate.     I  considefr  it  to  have  been  the  deceased's      1822. 
intention,  that  his  son  Stephen,  should  have  this,  as      ^^^ 
well  as' the  residue  of  his  personalty ; ''for  I  cannot     s.^v^^ 
accede  to  the  supposition   of  one  of ,  the  learned      Koo«b 
Goimsel,  that  the  deceased,  by  the  term  "  estates,"  Moomdal*, 
mig^ht  mean  his  personal  estates  only,  leavings  his 
real  estate  to  go,  by  regular  descent,  to  his  heir  at 
law,     I  entertain  no  doubt  whatever,  looking  at  the 
whole  context  of  the  paper,  and  all  the  cireum- 
sflemces,  that  it  was  the  deceased's  intention  (his 
floating  and  deliberative  intention)  at  the  time  of 
writing  this  paper,  that  Stephen  Roose,  subject  to  the 
conditions  named,  should  take  his  realty  as  well  as 
personalty.    Now  if  this  be  so,  it  is  nearly  conclu- 
sive against  the  supposition  that  the  deceased  meant, 
and  intended,  that  this  should  operate  as  a  final  will ; 
for  though  the  deceased,  as  it  has  been  observed, 
and  as  indeed  it  is  to  be  collected  from  this  very 
paper^  was  not  a  man  of  letters  or  of  much  educa- 
tion, yet,  as  a  man  of  business  and  the  world,  one 
probably  raised,  ex  humilif  to  a  respectable  rank  in 
life  by  his  own  efforts  and  exertions,  I  can  hardly 
suppose  him  to  have  been  ignorant  that  the  law  ren- 
ders the  attestation  of  three  witnesses  necessary  to 
every  devise  of  real  estate. 

Upon  the  whole,  I  feel  warranted  in  concluding, 
both  that  the  paper  propounded  is,  in  itself,  an  un^ 
finished  paper,  and  that  proof  of  the  facts  pleaded 
would  be  insufficient  to  justify  me  in  deciding  that 
it  was  any  other  than  an  unfinished  paper  in  the 
deceased's  own  apprehension  of  it.  Taking  the 
paper  to  be  unfinished  in  both  respects,  I  have 
already  said,  that  it  could  pot  be  pronounced  for ; 
the  deceased  having  survived  the  writing  of  it  up<» 
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^^      itards  of  four  months,  without  any  steps  taken  on 

Temu      his  part  to  finish  or  complete  it.   I  at  once,  theref^e^ 

^'^^>/'^^     adhere,  to   the  practice  of  the  Coart,  and  spare 

^^^      the  parties  useless  expence  and  anxiety,  by  reject«« 

MouMDAUK  iug  this  allegation.    As  for  the  consent  of  five,  of 

the  seven,  next  of  kin  to  probate  of  the  paper 

passing  as  prayed^   of  which  something  has  been 

said  in  the  argument,  I  need  scarcely  observe,  that 

this  is  whdly  immaterial  to  the  case,  in  a  legal 

point  of  view.  Had  the  next  of  kin  been  much  more 

numerous,  any  one  of  the  number  would  still  have 

had  a  perfect  right  to  submit  the  validity  of  thijs 

paper  to  the  consideration  of  the  Court ;  and  havings 

been  so  submitted^  it  instantly  became  subject  to 

those  rules  which  Courts  of  Probate  are  bound  to 

follow  in  determining  cases  of  this  description ;  and 

it  was  by  the  operation  of  those  rules  alone^  that  its 

fate  could  be  ultimately  decided. 

Allegation  rejected. 


Evans  v.  Knight  and  Moore. 


1823. 
Baiter 


Term.         (^^  '^^  Admission  of  an  exceptive  Allegation.) 

2d  SeMion,  ^_^ 

rnM  ■dmisiion  X  HIS  qucstion  arose  upon  the  admissibility  of  an 
allegation  may  allegation  oxceptive  to  the  testimony  of  Edward 
tu/^hear-  Manwariug,  a  witness  examined  upon  an  allega- 
d^^^^  tion  propounding  certain  "  instructions,'*  as  contain-^ 

c^t  wfii  r.  ^'^S  '^^  *^  ^^'^  ^^^  testament  of  John  Moore,  the 
mit  evidence    party  deceased  in  the  cause. 

to  be  taken        »        •^ 

upon,  or  will 

finally  reject  it,  according  as  it  tlicn  appears  tliat  the  credit  doe  to  the  witness 

attacked,  it ,  or  ii  not,  essential  to  a  right  decbion  upon  the  merits  of  the  principal 


cause. 
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Sir  Jowii  NicHOi^ii. 

As  the  admission  of  this  allegation  musty  unavoid- 
ably, tend  to  increased  delay  mmI  expence,  I  shall  be 
in  disposed  to  admit  it  if  I  can  see  reason  to  belieye^ 
that  it  may  be  dispensed  with,  in  all  probability^ 
without  detriment  to  either  party.  For  the  allega-^ 
tion,  if  admitted,  provokes  a  i^tonter  allegation ;  and 
leads,  consequently,  to  the  introduction  of  several 
new  issues,  quite  foreign  to  the  real  issue,  and 
equally  so  to  the  real  merits  of  the  cause,  which  is 
before  the  Court. 

The  deceased  in  this  cause  died  on  the  24th  of 
April,  1812,  and  probate  of  his  will— that  is,  of  cer- 
tain instructions  as  containing  his  will — ^was  granted 
to  the  executors  on  the  23d  of  the  following  month. 
That  probate  is  called  in,  eight  years  after,  in  the 
month  of  April,  1S20,  and  the  executors  are  put  on 
proof  of  the  will  in  solemn  form  of  law. 

The  plea  propounding  the  will  was  admitted  to 
proof  in  July,  1820,  In  the  November  following 
an  allegation  was  admitted  on  behalf  of  the  next  of 
kin — as  a  further  allegation  has  since  been,  on  the 
same  behalf,  exceptive  to  the  character  of  Edward 
Manwaring,  a  witness  examined  upon  the  execu- 
tor*s  plea.  The  allegation  now  tendered  to  the 
Court  is  exceptive  to  the  testimony  of  the  same  wit* 
fiesSf  who  is  charged  to  have  deposed  &lsely  in  his 
answers  to  the  23d  interrogatory  (a). 

(a)  That  interrogatory  wat  aa  foUowa : — 

Let  Edward  Manwaring  bo  asked,  did  not  yon,  some  yeara 
ago,  and  when,  live  in  the  capacity  of  waiter  at  the  Jamaica 
Coffee-house,  kept  by  Mr.  Gmbb?  Were  yon  not  dischai^ed  by 
the  said  Mr.  Grabb,  in  consequence  of  his  having  detected  yoa 
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1822, 

Easter 
derm* 


The  instructions  of  which  probate  was  granted,  as 
^containing  the  deceased's  last  will,  bear  date  on  the 
21st  of  April,  1812.  The  drift  of  the  adverse  alle- 
gation  is,  that  the  deceased,  at  this  period,  was  of 
unsound  mind.  It  pleads  in  the  6th  article,  that 
*'  the  deceased  having,  in  the  beginning  of  the  month 
of  April,  1812,  been  taken  ill  of  the  sickness  whereof 
he  died,  continued  daily  to  get  worse,  and  was, 

in  tbe  fact  of  stealing  the  wine  from  bis  cellar,  or  in  consequence 
of  his  having  accnsed  you  of  so  doing  ?  Did  yon  not  afterwards 
obtain  a  situation  as  waiter  at  the  Virginia  Coffee-boose,  in  Corn- 
hill,  kept  bj  Mr.  Strout?  Were  you  not  liring  in  snch  situation 
at  the  period  of  the  death  of  the  deceased  in  this  cause?  For 
what  reason  were  you  discharged  from  such  situation?  Did  yoU 
not,  at  or  about  the  time  when  you  were  so  discharged  therefrom, 

offer  for  sale,  or  to  pledge  to Underbill,  vfho  resided  in 

,  some  table  cloths  ?  Did  not  the  said  Underbill  retain 


them,  and  carry  them  to  Mr.  Strout?  Did  yon  not,  after  you  bad 
been  discharged  from  the  Virginia  Coff*ee-hou8e,  make  proposals 
in  tbe  way  of  marriage  to  ■■        Royle,  who  is  a  pastry-cook,  and 
who  resides  near  the  Town  Hall  in  tbe  borough  of  Soulbwark? 
Was  not  such  intended  marriage  broken  off*  in  consequence  of 
impropriety  of  conduct  on  your  part  towards  tho  said  Ro^let 
Did  not  the  said  Royle,  in  consequence  of  such  your  conduct, 
cause  you  to  be  arrested  and  imprisoned  in  the  Fleet  Prison? 
How  long  did  you  remain  in  such  prison,  and  by  what  means 
were  you  liberated  therefrom  7  By  what  means  did  you  procnre 
a  livelihood  after  you  had   procured  your  release  from  sach 
prison?  Were  you  not  soon,  and  how  long  afterwards,  again  im- 
prisoned at  the  instance  of  the  parish  officers  of  some  and  what 
parish,  for  the  expences  occasioned  by  two  natural  children  of 
your's,  whom  you  were  unable  to  maintain,  or  for  some  other 
reason,  and  what?  When  and  by  what  means  did  you  obtain  your 
release  from  such  imprisonment?  Let  the  witness  be  reminded 
of  the  pains  and  penalties  of  perjury,  and  be  further  asked— 
Upon  your  oath  have  you  not  frequently,  since  your  last  libera* 
tion  from  prison,  solicited  and  received  alms  ?  Have  you  not 
even  received  halfpence  given  to  you  in  the  way  of  charity? 
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daring  the  latter  part  thereof,  rery  frequentljr  in  a  ISM. 
state  of  delirium— -MflT/,  on  the  19th  of  April,  he  ^^ 
was  removed  from  the  room  which  he  bad  till  that  v^v^ 
time  occopied,  and  which  was  on  the  first  floor  of  Ev^irs 
the  house  in  which  he  resided,  to  a  room  on  the  se*  Kiii«ht 
cond  iloor,  io  which  room  he  continued  to  remain  Moobbi 
till  his  death — that  from  the  period  of  such  the  re« 
moval  of  the  deceased  into  the  room  on  the  second 
floor  until  his  death,  he  was,  from  the  violence  of 
his  disorder,  in  a  state  of  almost  constant  delirium^ 
which  rendered  it,  very  frequently,  necessary  for  two 
persons  to  hold  him— -///a/,  during  the  said  period^ 
the  violence  of  his  delirium  occasionally  abated  for 
a  short  period,  but  his  mind  was  so  much  weakened 
and  affected,  that  he  remained,  in  such  intervals, 
totally  incapable  of  knowing  or  understanding  what 
he  said  or  did,  *  or  what  was  said  or  done  in  his  pre*; 
.sence,  and  was  rendered  incapable  of  recognizing 
those  about  him ;  and,  during  such  intervals,  he  was 
constantly  subject  to  delusion  and  mental  derange- 
ment, and  was  of  unsound  mind,  memory,  and  un- 
derstanding.'* And  the  next,  the  7th,  article,  recites, 
that  part  of  the  executor's  plea,  which  alleges  the 
factum^  &c.  of  the  instructions  en  the  21st  of  April, 
1812,  whfch  it  contradicts,  and  pleads,  that  **  the 
deceased  was  not,  at  the  time  the  instructions  bear 
date,  nor  at  the  time  the  same  may  have  been  drd.wn 
up  and  reduced  into  Meriting,  of  sound  or  disposing 
mind,  memory,  and  understanding;  nor  did  he,  at 
any  time,  give  verbal,  or  other,  instructions^  or  direc- 
tions for  the  drawing  up  of  the  same-*/ //a/  if  the  pre- 
tended instructions  were,  in  fact,  ever  read  over  to 
the  deceased,  he  did  not  know  or  understand  the 
contents  thereof— and  that  he  did  not  set  and  sub* 
scribq  his  name  thereto  in  testimony  of  any  good 
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liking  or  approbation  of  the  same ;  nor  did  he^  at 
the  time  the  instructions  were  drawn  up,  or  at  the 
time  the  same  bear  date,  know  or  understand  what 
he  said  or  did,  or  what  was  said  or  done  in  his  pre- 
sence,  neither  was  he  capable  of  giving  instructions 
or  directions  for,  or  of  making  or  executing,  a  will, 
or  of  doing  any  other  serious  or  rational  act,  of  that 
or  the  like  nature,  requiring  thought,  judgment,  and 
reflection— -/Aiif  the  deceased  was,  during  the  whole 
•of  the  21st  of  April,  either  labouring  under  violent 
attacks  of  delirium,  or,  in  the  intervals  thereof,  in 
a  state  of  entire  mental  debility  and  derangement— 
so  that  he  was  not,  daring  any  part  of  the  same, 
capable  of  entering  into,  or  holding  any  rational 
conversation  whatever."  The  main  issue,  therefore, 
between  the  parties  in  the  cause,  obviously,  is  the 
deceased's  testamentary  capacity  on  Tuesday,  the 
21st  of  April,  the  day  on  which  the  instructions 
were  taken. 

The  article  of  the  allegation,  propounding  the  will, 
to  which  the  witness  Manwaring  was  designed, 
pleads,  in  effect,  that  on  the  day  following  that  on 
which  the  instructions  were  taken,  being  Wednesday, 
the  32d  of  April,  he,  Manwaring,  called  upon  the 
deceased,  with  whom  he  continued  for  about  half  an 
hour:  that  the  deceased  was  then  of  sound  mind; 
and  thatf  in  answer  to  a  question  put  to  him  by 
Manwaring,  he  distinctly  recognized  the  instruc- 
tions given  for  his  will  on  the  twenty-first. 

Now,  whether  the  evidence  taken  upon  this  article 
of  the  plea,  as  to  what  passed  on  the  22d  ^f  Aprilf 
is  material,  or  the  contrary,  depends  on  the  suffi- 
ciency, or  insufficiency,  of  the  evidence  as  to  the 
deceased's  capacity  on  the  preceding  day.  I  think 
it  not  improbable  that  it  is  quite  immaterial.    No 
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fewer  tkan  nine  other  vritnesses  have  been  examined 
upon  the  plea^— one  of  whom  is  vouched  as  having 
been  actually  present  when  the  instructions  were 
taken ;  and  several  are  vouched  as  having  seen,  and 
conversed  with,  the  deceased  in  the  coarse  of  that^ 
and  upon  subsequent  days.  It  may  possibly  be,  that 
their  evidence  renders  the  case,  *  in  favor  of  these 
instructions,  too  clear  to  require  the  subsidiary  aid 
of  recognitions  in  support  of  it :  on  the  contrary, 
evidence  of  subsequent  recognitions  may  be  most 
material  to  the  decision  of  the  causes-should  the 
evidence,  that  is,  of  the  deceased's  capacity,  at  the 
time  ^hen  the  instructions  were  taken,  leave  it 
questionable  how  far,  resting  upon  such  proof  aloncp 
they  \weTe  entitled  to  probate.  Under  these  circum*' 
stanceit  I  am  disposed  neither  to  reject,  nor  to  admit, 
the  allegation,  but  to  suspend  it  till  the  hearing  of 
the  cause*  If  it  should  appear  to  be  essential  that 
the  question  of  this  witness  Manwaring's  credibility 
flbould  be  gone  into,  the  Court  will  then  rescind  the 
conclusion  of  the  cause,  and  suffer  evidence  to  be 
taken  on  the  allegation  now  offered.  But  if  the 
Court  can  satisfy  itself,  either  one  way  or  the  other^ 
without  going  into  further  evidence  as  to  the  credit 
due  to.this  witness,  from  the  other  proofs  in  the  cause, 
it  will  be  best  for  all  parties  that  it  should  be  finally 
dispensed  with.  I  am  the  less  disposed  to  the  pre* 
setit  admission  of  this  allegation,  as  the  general  cha^ 
racter  of  the  witness  has  already  been  excepted  to— 
and  although  I  by  no  means  lay  down  that  the  par-' 
titular  testimony  of  a  witness  may  not  be  excepted 
to  after  an  exception  taken  to  his  general  character, 
yet  I  certainly  recollect  no  instance  of  this  doubU 
exception  to  one  and  the  same  witness.    I  may  also 


Hosier 
Term* 


EVAMft 
V. 

and 
MooSB. 


1 


144 


1822. 
Easter 


EVAMS 

V. 

Knight 

and 
Moo&s. 


CA8SS   I>£TJ£RUIlfSI>  IK   THX 

observe  that  the  interrogatory,  in  adswer  to  vrhich 
the  witness  is  charged  to  have  deposed  falsely,  has 
been  merely  put  in  order  to  furnish  a  test  of  the 
credit  due  to  him,  generally;  and  that  it  has  no  re- 
levancy virhatever  to  the  question  at  issue  betweea 
the  parties  in  this  cause* 


Eatter 
Term. 
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ad  Session.  _^ 
An  inventory    JKlCH ARD  WALL  died  some  time  in  the  year 

nm  bedis-     1777.     In  the  month  of  November  in  that  year,  ad- 

aottmpUed  for  ministration  of  the  goods  of  the  deceased  (with  the 

toff  a  period    ^^^^  annexed)  v^as  granted  to  Richard  Rees,  a  cre- 

tlwty  in  etm' 
Jtmetiam  wUk 

it  afford!  a  rei 
•onable  pre- 
•umption  of 
tlie  estate's 


terra. 


ditor,  upon  the  renunciation  of  Martha  Wall,  widow 
of  the  deceased,  his  sole  executrix  and  universal 
legatee.  Martha  Wall  survived  her  husband  Richard 
Wall  only  a  few  weeks,  and  died  intestate,  leaving 
Aiu'"adnS^-  two  children,  a  son  John,  and  a  daughter  Martha. 

John  Wall  died  in  the  year  1815,  having  first  made 
his  will,  and  appointed  his  wife,  Mabell  Wall,  his 
universal  legatee,  but  no  executor.  Mabell  Wall 
died  in  the  year  1819,  without  having  taken  probate 
of  her  husband's  will,  and  appointed  Archibald 
Ritchie  her  sole  executor.  Ritchie  took  probate  of 
the  will  of  Mabell  Wall ;  and,  subsequently,  obtained 
letters  of  administration  (.with  the  will  annexed)  of 
the  goods  of  John  Wall ;  as  also  of  th3  goods  of 
Martha  Wall,  mother  of  John  Wall,  and  universal 
legatee  of  the  original  testator.  Martha  Kell  (for- 
merly Wall)  daughter  of  Richard  and  Martha  Wall, 
and  sister  of  John,  was  still  living. 
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In  the  month  of  January  in  the  present  year»  isn. 

(1822)  a  decree  issued,  under  seal  of  the  Court,  at  ^^^ 
the  suit  of  Archibald  Ritchie,  calling  upon  Richard 


and  Robert  Rees,  the  sons,  and  executors  of  Richard     Hircmv 
Kees,  who  died  in  the  year   1807,  to  exhibit,  on       rbu 
oath,  an  inventory  and  account  of  the  eiFects  of       ^^ 
Richard  Wall,  deceased. 

To  this  decree  an  appearance  was  given  for  the 
parties  cited,  under  protest.   It  was  objected  on  their 
parts  *^  that  upwards  of  forty-four  years  had  elapsed 
since  the  original  grant  of  administration,  with  the 
will  annexed,  of  the  effects  of  Richard  Wall,  de- 
ceased, to  their  father,  Richard  Rees:"  that  ''  fif- 
teen years  had  elapsed  since  the  death  of  the  said 
Richard  Rees,"  that  **  John  Wall,  as  a  represen-^ 
tative  of  whom  the  said  Archibald  Ritchie  called 
for  an  inyentory  and  account,  had  lived  till  within 
the  last    seven  years,  without  proceeding    in  that 
behalf;"  and  tfiat  '<  Martha  Kell  was  then  living, 
and  neither  had  takm,  nor  was  about  to  take,  any 
measores  to  compel  such  inventory  and  account  to 
be  exhibited."     And  it  was  submitted,  for  the  par- 
ties cited,  that  *^  by  reason  of  the  premises,  Archi- 
bald Ritchie,  at  whose  promotion  the  citation  was 
taken  out,  was  not  entitled  to  call  upon  them  to  the 
effect  of  the  said  decree."     On  the  other  side  it 
was  alleged,  that  **  Ritchie,  the  party  proceeding,, 
was,  alsOf  the  legal  personal  representative  of  the 
universal  legatee  of  the  original  testator ;"  and  that 
the  parties  cited,  **  as  the  executors  named  in  the 
will  of  Richard  Rees,  whilst  living,  the  administra- 
tor (with  the  will  annexed)  of  the  goods  of  the  said 
Richard  Wall,  deceased,  were  bound  to  exhibit  an 
inventory  of  the  personal  estate  and  effects  of  the 
VOL.  I.  K 
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deceased,  and  to  render  an  account  of  the  adttmlB- 
tration  thereof,  to  the  best  of  theif  knowledge  and 
belief,  wlien  ItmfuUy  called  upon  so  to  do ;"  and 
that  **  by  reason  of  no  inventory  or  account  thereol 
having  been  thentofore  rendered,  they  were  law- 
fully called  upon  in  this  respect  by  the  party  pro- 
ceeding.** 

JUDGMSNT. 

Sir  John  Nicholl. 

The  persons  from  whom  this  inventory  and  ac- 
count are  prayed,  are  the  representatives  of  a  cre- 
ditor administrator  (with  the  will  annexed)  of  the 
original  testator  :  the  person  who  calls  for  it,  is  the 
representative  of  his  widow  and  universal  legatee. 
He  also,  as  executor  of  the  widow,  and  universd 
legatee  (there  being  no  executor  named  in  his  will) 
of  John  Wall,  one  of  the  two  natural  and  lawfol 
children  of  the  widow  and  universal  legatee,  of  the 
original    testator,    she  having    died    intestate,   » 
interested  in  a  moiety  of  the  surplus,  if  any,  of »« 
original  testator's  estate;  the  other  moiety  belongmg 
to  the  other  of  these  two  natural  and  lawful  children, 
namely,  a  daughter,  Martha  Kdl  (formerly  Wall) 

who  is  still  living. 

The  letters  of  administration  in  this  case  were 
granted  to  a  creditor  forty-five  years  ago ;  and  the 
creditor  to  whom  they  were  granted,  survived  the 
grant  thirty  years,  and  has  been  dead  fifteen,  with- 
out, as  it  should  seem,  any  demand  of  this  nature 
having  been  made,  either  upon  him,  whilst  living,  or 
upon  his  representatives,  since  his  decease.  Now, 
although  no  statute,  or  nUe  of  positive  law,  with 
which  I  am  acquainted,  has  fixed  any  time  certain, 
within  which  an  inventory  and  account  must  be  sued  j 
still  reason  and  justice  prescribe  some  limitation  to 
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calk  of  this  sort,  almost  necessarily.  If,  therefore, 
this  lapse  of  nearly  half  a  century  is  not  pleadable 
m  bar  to  the  present  demand,  still  it  may  operate  as 
a  bar ;  provided,  that  is,  it  can  be  taken,  in  con- 
junction with  circumstances,  to  afford  a  reasonably 
fltrong  presumption,  that  the  estate  has  been  fully 
administered  and  disposed  of ;  in  which  case  I  shall 
feel  no  hesitation  in  dismissing  the  parties  from  the 
effect  of  this  citation. 

What,  then,  are  the  opposite  probabilities  as  to  a 
pUn€  administravit  disclosed  upon  the  face  of  the 
present  petition  ?  la  the  first  place,  the  renunci- 
ation of  the  widow  and  universal  legatee,  raises  a 
presamption  that  the  estate  was  insolvent ;  in  which 
case  it  most  be  fully  administered,  ^uoad  this  party 
at  least,  for  he  can  have  no  interest,  but  in  the  event . 
of  a  surplus.  And  this  presumption  is  fortified  by . 
the  time  that  has  elapsed  without  any  account 
prayed ;  and  by  Hie  circumstance  of  Mrs.  Kell,  who 
is  entitled  to  one  moiety  of  the  surplus,  if  any,  of 
the  fint  testator^s  estate,'  still  being  no  party  even- 
to  this  proceeding. 

On  the  other  hand,  as  against  the  first  inference, 
it  may  fairly  be  urged,  that  the  widow  might  be 
oafoled  into  suffering  the  creditor  to  take  adminis- 
tration, by  promises  of  a  larger  surplus,  after  pay-- 
ment  of  the  debts,  in  the  event  of  the  estate  being 
left  at  his  disposal — a  circumstance  not  improbable 
from  her  sex  and  condition.  She,  it  appears,  sur- 
vived the  deceased  only  a  few  weeks  y  so  that  she^  at 
least,  had  no  opportunity  of  taking  any  further  steps 
in  the  case.  The  parties  entitled  to  the  surplus,  if 
any,  after  her  death,  were,  at  that  time,  minors ;  the 
one  nnder  fourteen,  and  the  other  under  seven  years 
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1822.       of  age.     As  minors,  and  in  indigent  circumstances, 
^^''      it  was  little  to  be  expected  that  they  should  compel 
^^^^w      the  administrator  to    account  for   the    deceased^s 
^"cf  *      effects :  and  when  they  attained,  respectively^  their 
^■^^8        majorities,  the  whole  was  a  bye-gone  transaction, 
Bess.        and  One,   which  probably  in  their  opinion^  it  was 
too  late  attempting  to  investigate.    For  the  con«- 
dition  of  these  parties,  and  their  limited  means  of 
obtaining  advice  upon  a  subject  of  this  nature,  are' 
circumstances  not  to  be  lost  sight  of,  io  estimating 
the  presumptions  and  probabilities  in  this  case,  on 
the  one  side,  and  on  the  other.     It  is  sworn,  too,  by 
Ritchie,  that  ^<  Mabell  Wall  did,  several  times,  call 
upon  Richard  and  Robert  Rees,   the  parties  cited, 
relative  to  the  affairs  of  the  said  Richard  Wall,  and 
that  Robert  Rees  appointed  a  time  for  this  appearer 
(Ritchie)  to  call  upon  him,  with  her;  and  upon  the 
appearer  afterwards  calling  upon  him,  he  said,  he 
had  re-considered  the  matter,  and  should  not  give 
him  any   information  relative   thereto."      All  this 
very  considerably  repels  the  presumption  of  a  full 
administration,  arising  from  the  non-claim  of  the 
several  parties,  successively,  entitled  to  any  surplns. 
But,  as  with  respect  to  the  acquiescence  of  Kell, 
a  circumstance  is  alleged,  which  not  only  furnishes 
a  directly  contrary  inference,  but  is  absolutely  con* 
elusive  to  the  merits  of  the  petition.    For  it  is  sworn 
by   Ritchie,    that    ^'  he  hath  been  informed,    and 
verily  believes,  the  said  Martha  Kell,  or  her  husband 
in  her  right,  is  now  in  possession  of  two  houses, 
situate  in  Leather  Lane,  Holboru,  in  the  county  of 
Middlesex,  which  were  a  part  of  the  estate  of  the 
said  Richard  Wall,  deceased^  or  mwe 
with  n[iaaies  txrising  therefrom." 
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Now  if  this  be  so,  it  is  conclusive f  I  repeat,  on 
the  merits  of  the  case.  For  it  not  only  accounts  for 
Kell's  non-appearance,  but  is  proof  of  a  surplus  in 
the  hands  of  the  administrator,  or  his  representatives. 
For  if  there  were  no  surplus,  she  could  be  entitled 
to  nothing* :  if  there  were  a  surplus,  she  was  entitled 
to  only  a  moiety ;  and  the  other  moiety  should  have 
been  paid  to  her  brother,  or  his  representatives ;  which 
as  it  is  not  pretended  to  have  been  by  the  represent 
tatives  of  the  administrator,  I  must  presume  it  to  be 
assets  of  the  original  testator,  in  their  hands.  At 
the  same  time  this  statement  of  KelFs  possession  of 
**  houses  in  Leather  Lane,  which  were  part  of,  or 
purchased  with  monies  arising  from  the  deceased's 
estate,"  appearing,  for  the  first  time,  in  Ritchie's 
affidavit,  without  any  allusion  to  it  in  the  act  of 
Court,  I  shall  certainly  afford  the  parties  cited  an 
opportunity  of  explaining,  or  denying,  that  state- 
ment in  a  further  affidavit ;  and  I  direct  this  matter 
to  stand  over,  in  order  to  afford  them  that  oppor- 
tunity. And  as  some  doubts  have  been  suggested, 
1.  Whether  the  party  proceeding  is  entitled  to  call 
for  an  inventory  and  accdunt,  not  having  first  taken 
a  de  bonis  grant  of  the  effects  of  the  original  tes*- 
tator ;  2.  Whether  the  parties  proceeded  against 
are  liable  so  to  be  called  upon ;  as  the  mere  execu«> 
tors  of  a  deceased  administrator,  and,  therefore,  not 
the  personal  representatives  of  the  original  testator ; 
I  shall  reserve  my  opinion  upon  these  points,  till  the 
whole  question  comes  to  be  re<-considered. 

In  the  mean  time  the  parties  cited  will  do  well  to 
consider  the  propriety,  on  their  parts,  of  complying 
with  this  citation,  in  the  best  mode  in  wJiich  they  are 
able,  even  if  they  are  not  bound  to  comply  with 
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it,  in  strictness  of  law.  The  Court,  in  that  case, 
would  make  every  allowance,  as  to  the  sort  of  in- 
ventory exhibited—- a  matter,  I  apprehend,  quite  in 
its  discretion.  That  these  parties  are  not  without 
the  means  of  rendering  an  account  of  some  kind,  I 
infer  from  their  own  affidavit,  which  states,  that 
^*  their  father  Richard  Rees,  duly  administered  the 
personal  estate  of  the  deceased,  and  iully  completed 
the  administration  thereof,  within  two  years  and  a 
half  after  the  death  of  the  said  deceased.^'  The 
production  of  the  documents  (for  such  there  must 
be)  upon  which  their  affidavit  is  founded,  would 
probably  be  satisfactory,  to  the  Court  at  least,  if  not 
to  the  party  at  whose  promotion  this  citation  is 
4aken  out,  and,  consequently,  might  set  this  question 
at  rest* 

The  affidavit  of  the  parties  cited  is  not  quite  satis- 
factory to  my  mind,  in  several  respects.  It  is  ex- 
tremely vague,  relying  much  on  time,  and  general 
presumptions,  with  little,  or  nothing,  in  the  shape  of 
specific  averment  It  does  not  even  aver,  specifi- 
cally, that  the  estate  was  insolvent;  but  merely  that 
**  it  was  fully  administered,'*  within  a  certain  time. 
But  if  the  estate  were  solvent,  which  as  I  have  just 
said,  is  not,  specifically,  denied,  it  is  clear  that  it 
is  not  '^  fully  administered"  at  the  present  day. 
For  there  is  no  suggestion  even  of  the  distribution  of 
any  surplus  to  the  representatives  of  the  widow  and 
universal  legatee,  which  was  essential  to  the  com- 
plete administration  of  the  estate,  in  any  other  event 
than  that  of  its  insolvency. 
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On    a   subsequent    day    two    further    affidavits       1822. 
were    tendered    from    the   parties    cited— one,    of      ^^ 
tbe  parties  themselves-^he  other,  of  Martha  Kell.      ^.^ps/^ 
The  first  of  these  stated,  among  other  things,  that     Ritchib 
*^  from  certain  books  and  papers  of  Richard  Rees^       reu 
their  father,  in  their  possession,  they  the  appearers       rVes. 
(Richard  and  Robert  Rees)  were  enabled  to  swear, 
that  the  said    Richard  Rees   fully  completed   the 
administration  of  the  effects  of  Richard  Wall,  de-» 
ceased,  within  two  years  and  a  half  of  his  death ;  and  . 
also,  that  the  said  Richard  Rees  satisfied  debts  due 
from  the  estate  of  the  said  deceased  to  a  greater 
amount  than  the  value  of  his,  the  said  deceased's, 
estate.     And  they  further  made  oath,  that  the  said 
Ridiard  Wall  deceased,  was  not,  at  his  death,  so 
but  as  they  know  or  believe,  possessed  of,  or  entitled 
to,  any  house  or  houses  in  Leather  Lane,  Holborn, 
in  the  county  of  Middlesex;   and  they  disbelieve 
that  any  such  were  ever  afterwards  purchased  with 
monies  arising  from  his  estate.'*     The  appearers  fur- 
ther made  oath,  in  substance,  that  ^*  they  had  always 
manifested  a  willingness  to  give  every  information  in 
their  power,  relative  to  the  affairs  of  the  deceased,  to' 
the  parties  interested;"  that  **they  had  never  made, 
and  subsequently    broken,   any  appointment    with 
MabdLl  Wall,  or  Archibald  Ritchie,  as  for  the  pur- 
pose of  giving  such  information ;"  and  that  ^'  since 
the  death  of  Mabell  Wall,  the  said  Archibald  Rit- 
chie had  made  no  application  to  them  for  inform- 
ation relative  to  the  said  deceased's  estate,  other- 
wise than  by  the  citation  issued  in  this  cause." 

The  affidavit  of  Martha  Kell,  stated,  that  *^  she 
was  intimately  acquainted  with  Richard  Rees'  ad- 
ministrator, with  the  will  annexed,  of  the  goods  of 
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her  late  father  Richard  Wall,  the  party  deceased  in 
this  cause,  and  was  then,  and  always  had  been,  per- 
fectly convinced,  that,  as  such  administrator,  he 
fully  and  duly  administered  the  said  estate,  and 
effects,  which  she  verily  believes  were  inadequate 
to  the  discharge  of  the  said  deceased*s  debts ;  and 
she  further  made  oath  that  neither  she,  the  appearer^ 
nor  her  husband,  then  or  ever,  were  in  possession  of 
any  house  whatever,  which  formed  a  part  of  the 
estate  of  the  said  estate  Richard  Wall,  deceased,  or 
was  purchased  with  monies  arising  therefrom ;  and 
that  the  only  houses  which  she,  the  appearer,  or  her 
husband,  possess  in  Leather  Lane,  Holbom,  in  the 
county  of  Middlesex,  are  two  houses  which  were 
devised  to  the  appearer,  under  the  will  of  her  uncle 
Edward  Pryce,  late  of  Red  Lion  Street,  aforesaid^ 
which  houses  were  purchased  by  the  said  Edward 
Pryce,  at  a  public  auction^  in  the  year  1780/' 

Judgment. 

The  further  affidavits  now  exhibited,  coupled  with 
the  other  circumstances  of  the  case,  satisfy  my  mind, 
that  this  estate  has  been  fully  administered.  Con* 
sequently,  I  am  disposed  to  dismiss  the  parties  cited^ 
but  witliout  costs ;  as  no  inventory,  or  account,  in 
any  sort,  of  the  administration  of  the  deceased's 
effects,  had  been  exhibited,  or  rendered,  at  the  time 
of  the  issuing  of  this  citation.  The  administrator 
was  bound  to  exhibit  an  inventory,  even  though  un- 
called for  :  at  least,  he  should  have  preserved  an  ac- 
count of  his  administration,  with  sufficient  vouchers ; 
or  have  obtained  releases  from  the  parties  enti- 
tled to  any  surplus  of  the  effects,  on  their  attaining, 
respectively,  their  majorities.  The  probability  is^ 
that  by  taking  either  of  these  precautions,  he  would 
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bave  saved  his  representatives  the  trouble  and  ex-       1822. 
pence  of  this  proceeding.  -^^ 

On  the  reserved  points  of  the  case,   I  am  of     \^'\n^ 
opinion,  1.  that  the  party  proceeding,  having  an     Ritchis 
interest  in  the  effects^  was  entitled  to  call  for  an  in-       Rsst 
ventory  and  account  without  J?r^/  taking  a  de  bonis       j^ews. 
grant  of  the  effects  of  the  original  testator.    The 
very  object  of  the  proceeding  was  to  discover,  whe* 
ther  there  were  any  effects  to  which  a  de  bonis  grant 
could  apply.     1  am  also  of  opinion,  2dly,  that  the 
parties  cited,  as  the  representatives  of  the  deceased 
administrator,  although  not,  at  the  same  time,  those 
of  the  first  testator,  were  liable  to  be  called  upon  for 
mch  inventory  and  account ;  upon  a  reasonable  pre- 
sumption being  raised,  that  any  part  of  the  effects  of 
the  first  testator  had  travelled  into  their  hands. 
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PREROGATIVE  COURT  OF  CANTERBURY. 


B«ATY  ^.  Be  ATT. 

The  pKiiimp  Francis  BEATY  died  on  the  2l8t  of  March, 
!«Mm«  ^tes^  1823,  leaTiog  the  following  testamentary  paper  :-— 
S'^aT"  "  '*  Francis  Beaty,  purser  of  the  Royal  Navy, 
^^tetion  being  of  sound  mind,  and  in  perfect  health,  do  make 
rabicribed  bj  this  my  last  will  and  testament^  hereby  revoking  all 
u  ft  digki  pre-  former  wills  by  me  made. 

ISiybL^wiS  "  I  give  and  bequeath  unto  my  beloved  wife, 
cl^sie  d^-  Catherine  Beaty,  all  my  furniture,  plate,  books, 
cnmstancet,  in  linen,  and  all  other  property  whatever  in  my  house, 

order  to  the       « -        '       _.  ,   ^        r     f       J  .  ,      ,        ,  j 

paper  being  No.  19,  Dorset  Street,  together  with  the  lease  and 
pronounce       fixtures  thereof.     I  give  also  unto  my  dearly  beloved 

daughter  Catherine  Beaty,  one  thousand  pounds  in 
the  3  per  cent,  consols ;  my  wife  Catherine  Beaty  to 
have  the  interest  of  it  for  her  life,  unless  she  wishes 
to  give  it  up  to  her  sooner;  and  I  give  to  my  wife 
%Catherine  as  aforesaid,  all  other  monies  I  may  have 
in  the  stocks,  and  all  and  every  sum  or  sums  of 
money  that  may  be  in  the  hands  of  Mr.  William 
M'Inerheny,  my  agent,  or  that  may  be  due  or 
owing  to  me  by  government,  and  every  other  pro- 
perty I  may  be  possessed  of  at  my  decease,  I  give 
unto  my  wife  as  aforesaid;  and  I  do  hereby  appoint 
my  wife,  Catherine  Beaty,  sole  executrix  of  this 
my  last  will  and  testament.    In  witness  whereof 
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I  haye  hereanto  set  my  hand  and  seal  this  sixtk  isss. 

day  of  June,  in  the  year  of  oar  Lord  1820,  and  in  ^^ 

the  first  year  of  the  reign  of  his   Majesty  King  ^^^^/^ 

George  the  Fourth^  over  Great  Britain,  &c.  b«aty 

«  Fra"  Bbaty/'  Itelw. 
**  Signed,  sealed,  and  delivered  i 

in  the  presence  of*  ' 

**  It  is  my  particular  wish  and  request,  that  I  may 
be  buried  as  privately  as  possible,  at  seven  o^ clock 
in  the  morning,  and  without  any  more  expence 
than  is  absolutely  necessary. 

"  Fra*  Bjbsaty, 
'<  June  6th,  1820. 
*^  (a)  Having  given  my  dear  boys  a  liberal 
education,  and  done  what  I  could  for  them  daring 
my  life,  I  now  leave  them  with  my  blessing,  to  the 
eare  of  their  mother,  and  have  not  a  doubt  but  she 
will  (virith  the  kind  asfidstance  of  her  friends)  get 
them  provided  for  and  taken  care  of.  May  God 
bless  you  aU. 

"  Fba*  Bbaty. 
''  6th  June,  1820/' 

The  above  testamentary  paper  was  propounded 
in  an  allegation  tendered  on  the  part  of  his  widow, 
and  relict,  upon  the  admissibility  of  which  the  pre- 
sent question  arose. 
The  alleg^ion  pleaded,  in  substance, 
1.  That  the  deceased  died  on  the  21st  of  March, 
1822,  at  the  age  of  sixty-eight  years,  leaving  be-^ 

(a)  This  second  memorandiim  was  written  upon  a  separate 
yaper,  bat  was  fonnd  folded  up  with  the  other,  in  the  deceased's 
writing-desk,  after  bis  decease.  * 
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1822.       hind  him  a  widow,  and  four  children — ^three  sons 

5f'«*^     and  one  dau&:hter. 

v.,,.^  2.  The  second  article  pleaded  the  factum  of  the 

Bbaty      wiii^  on  the  6th  day  of  June,  1820. 

Bbatt.  3.  The  third  pleaded  that,  subseqaent  to  the  mak- 

ing of  the  said  will,  to  wit,  in  the  months  of  Janu- 
ary, February,  March,  and  July,  1821,  the  deceased 
sold  out  the  whole  of  the  1000/.  3  per  cent,  stock,  of 
which  he  stood  possessed  when  he  made  the  said  will, 
and  which  he  had  given,  by  the  said  will,  to  his 
daughter,  Catherine  Beaty,  after  his  wife's  decease ; 
and  that  the  sole  property  of  which  he  died  possessed, 
consisted,  of  the  lease  of  a  house  in  Dorset  Street, 
his  household  furniture,  and  sundry  articles  of  plate, 
not  amounting  in  value,  altogether,  to  more  than 
500/.  or  600/. 

4.  The  fourth  article  pleaded  that  **  the  said 
Francis  Beaty,  the  deceased,  sometime  in  or  about 
the  year  1819,  having  made  a  new  will^  requested 
Matilda  James,  a  young  lady  who  was  on  a  visit  at 
his  house  at  Rochester,  in  the  county  of  Kent,  where 
he  then  resided,  to  witness  his  said  will,  to  which  the 
said  Matilda  James  assented :  that^  thereupon,  the 
said  deceased  produced  a  paper  which  he  said  was 
his  will,  and,  at  the  same  time,  observed  to  her, 
that  it  had  been  made  a  long  while,  and  that  he 
only  waited  for  some  one  to  witness  it,  or  words 
to  that  effect :  that  the  said  will  having  been  pre- 
viously signed  by  the  said  deceased,  he  then,  in  the 
presence  of  the  said  Matilda  James,  retraced  his 
signature  thereto  with  a  dry  pen ;  and  the  said  Ma- 
tilda James  then  subscribed  her  name,  as  a  witness 
thereto:  that  about  eight  months  before  the  said 
deceased's  death,  she,  the  said  Matilda  James,  being 
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agpain  on  a  visit  at  the  house  of  the  said  deceased  in      ^^* 
Dorset  Street,  in  the  parish  of  St,  Mary-le-bone,  to       j^^ 
which  place  he  had  then  removed,  he,  the  said,  de-      v^v-«^ 
ceased,  in  the  coarse  of  conversation  with  her,  and      Bbatt 
alkiding  to  the  will  which  she  had  witnessed  for      Bbaty. 
him  at  Rochester,  in   manner  as   before  pleaded, 
then  observed  to  her,  that  he  had  *  destroyed  that 
will  and  made  another  will;'  and  at  the  same  time, 
remarked,  that '  he  usually  made  a  fresh  will  when- 
ever an  alteration  took  place  in  his  property,'  or  to. 
that  effect:  that,  on  another  occajiion,  happening 
about  the  middle  of  January,  1822,  and  being  only 
a  week  before  the  deceased  was  confined  to  his  bed 
by  the  illness  of  which  he  afterwards  died,  the  said 
Matilda  James,  having  called  at  the  said  deceased's 
house,  she  found   him,  the  said  deceased,  writing 
at   his   desk,  in  the  parlour,  where  his  wife   and 
family  were  also  sitting,  and  while  the  said  Ma- 
tilda James  was  engaged  in  conversing  with  the 
wife  of  the  said  deceased,  he,  the  said  deceased, 
occasionally  joined  in   the  conversation ;   and,    al- 
luding to  the  aforesaid  will,  which  the  said  Matilda 
James  had  witnessed  for  him  at  Rochester,  again 
remarked,  that  he  had  destroyed  that  will,  that  the 
said  Matilda  James  thereupon  replied,  that  he  had 
better  make   another  will,  to  which  the  deceased 
replied,  that  *  he  had  made  another  will  ;^  or  then 
expressed  himself  in  words  to   that,  or    the   like, 
effect." 

5.  and  6.  The  fifth,  and  sixth,  articles  of  the 
allegation,  pleaded  the  finding  of  the  instrument  in 
the  deceased's  writing-desk,  on  the  Sunday  follow- 
ing his  decease,  in  the  same  plight  and  condition  that 
still  belonged  to  it ;  and  that  the  whole  body,  series^ 
and  contents,  of  the  said  will^  &c.  and;  also,  the 
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1822.       several  subscriptions  thereto,  were  of  tke  deceased's 
Twm       ^^^  proper  hand-writing*. 

\^s/^  JUBGMENT. 

•V"         Sir  John  Nicholl. 

The  paper  propounded  in  this  allegation  would  b^ 
dearly  entitled  to  probate,*  but  for  the  attestation 
clause.     It  is  all  m  the  deceased^s  hand-writing ;  it 
is  sig^ned  and  dated ;  it  appoints  an  executrix ;  it 
is  a  complete  disposition  of  personal  property ;  and 
the  deceased  had  no  real  estate  to  suggest  to  him 
the  necessity  of  executing  his  will  in  the  presence  of 
witnesses.     But  if  a  testamentary  paper  be  imper* 
feet,  either  in  itself,  or  in  the  writer's  apprehension 
of  it,  it  can  only  be  entitled  to  probate,  on  proof  be* 
ing  furnished  of  his  having  been  prevented  by,  what 
is  technically  called,  the  <^  act  of  God,"  from  com- 
pleting it.     As,  therefore,  the  natural  inference  to  be 
drawn  from  an  attestation  clause  at  the  foot  of  a 
testamentary  paper  is,  that  the   writer  meant  to 
execute  it  in  the  presence  of  witnesses,  and  that  it 
was  incomplete,  in  his  apprehension  of  it,  till  that 
operation  was  performed— the  presumption  of  law- 
is  against  a  testamentary  paper,  with  an  attestation 
clause  not  subscribed  by  witnesses ;  where  the  tes- 
tator is  not  proved,  as  he  is  not  suggested  even  in 
the  present  case,  to  have  been  prevented  by  any 
'^  act  of  God''  from  going  on  to  complete  it,  had  he 
so  intended.     The  presumption  against  an  instru- 
ment, so  circumstanced,  I  admit  to  be  a  slight  one^ 
where  the  instrument,  like  that  before  the  Court,  is 
perfect  in  all  other  respects.     Slight  as  it  is,  how- 
ever, it  must  be  rebutted  by  some  extrinsic  evidence 
of  the  testator  intending  the  instrument  to  operate^ 
in  its  subsisting  state ;  before  it  can  be  entitled  to 
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probate  (a),  conmrtently  with  those  established  prin-       1M9. 
ciples  to  which  it  is  the  daty  of  the  Court  to  ad-       j2J^ 
here.  v^^^^ 

Bbatt 

(a)  ThiA  vaA  the  doctriue  of  Courts  of  Prohatet  respecting       ,^^; 
testamentary  papers^  which,  though  fumuhed  with  clauses  of 
attestation,  were,  in  fact,  nnattested,  from  an  early  period,  til] 
the  decision  of  the  Conrt  of  Delegates  in  the  case  of  Cobbold     ^^.J^^^* 
ami  Baas* 

Hie  deeeaaed,  m  that  case,  James  Savage,  hadi  girsB  instmc- 
tkma  to  an  attonM^r  to  prepare  a  will.  The  attorney  prepared* 
it  with  several  qtusre*  and  abbreviations,  and  the  deeeaaed 
made  several  alterations  and  interlineations  in  the  draft  He 
afterwards,  with  his  own  hand,  wrote  the  said  will  over  fair 
fiwBft  the  draft,  adding  a  bequest  of  the  residue ;  and  concluded 
as  follows  :— 

**  In  witness  whereof  I  have  to  thia  mj  last  will  and  iosta^ 
ment,  contained  in  three  sheets  of  paper,  to  the  first  two 
whereof  I  have  set  mj  hand,  and  the  last  my  hand  and  sefd^ 
this  in  the  16th  year  of  the  reign  of  our 

Sovere^  George  3rd,  &o.  A.  D.  1777v--^am*  Savage. — Signed^ 
sealed,  puUiahedn  declared,  and  delivered  by  the  testator  Jamaa 
Sav age^  aa  and  for  his  last  will  and  testanent,  in  the  presenqa 
of  ua,  who  have,  at  lus  request,  and  in  presenoe  of  ei^ch  other* 
set  our  names  as  witnesses  hereto." 

The  deceased  had  subscribed  his  name  to  each  sheet,  and 
aflSxed  hb  seal  to  the  last  sheet.  But  the  clause  of  attestation 
not  being  subscribed  by  witnesses,  it  was  considered  imperfect 
for  that  reason  by  Dr.  Calvert,  the  then  Judge  of  the  Preroga- 
thre;  and  he  admitted  parol  evidence,  upon  which  he  set  aside 
the  paper.  Oa  appeal,  however,  the  Delegates,  Sir  W.  Henry 
Ashhnrst,  Sir  Beaumont  Hotham,  and  Dr.  Macham,  were  of 
opinion,  that,  it  being  a  will  both  of  real  and  personal  property, 
it  was,  reddendo  smffula  ttngulis,  a  perfect  disposition  of  per- 
sonal estate,  and  therefore  a  good  wilL  Accordingly  they  re- 
jected parol  evidence  against  it,  and  reversed  the  sentence  of 
the  Court  of  Prerogative.    [See  4  Ves.  200,  in  notU.] 

This  judgment  of  the  Court  of  Delegates  in  the  case  of  Cob- 
bold  and  Baas  may  be  considered  to  have  governed^  for  some 
time,  Courts  of  Probate  with  respect  to  testamentary  papers 
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1822.  Now  the  circumstances  which  are  pleaded  in  this 

5nr»»*<3f      allegation,  are  so  far  from  repelling,  the  legal  pre- 
\^s/>^^      sumption  against  the  paper  propounded, '  that  they 
Bbatt      go  far,  in  my  mind,  to  fortify  and  confirm  it.    For, 
BsATT.      in  the  first  place,  it  is  pleaded,  that  the  deceased, 
on  the  occasion  of  a  former  will  which  he  had  made 
and  signedy  "  a  long  while  before^^  retraced  his  sig- 
nature, with  a  dry  pen,  in  the  presence  of  a  person 
who  subscribed,  by  his  desire,  her  name  as  a  wit- 
ness; apparently  as  if  considering  the  instrument 
incomplete,  till  that  precaution  was  taken.     This,  to 
say  the  least,  does  not  lessen  the  probability  of  his. 
intending  to  perform  a  similar  operation  upon  this 

socircnmstanced,  avarse  as  they  were  to  consider  it  iettbd  law. 
Bat  the  authority  of  that  case  was  held  to  be  so  shaken,  not  to 
saj  overturned,  by  inference  and  dednction  from  the  decision 
SOth  Not.  of  ^^  Court  of  Review,*  in  the  case  of  Matthews  and  Wamer,t 
1799.  that  Courts  of  Probate  reverted,  without  scruple,  to  the  old 
doctrine  npon  this  matter,  which  has  been  uniformly  adhered  to 
in  subsequent  instances :  so  that  (and  the  editor  considers  it  im* 
portant,  from  the  publicity  which  has  been  given  to  that  case, 
to  be  rightly  understood)  the  judgment  of  the  Court  of  Dele- 
gates in  the  case  of  Cobbold  and  Baas  is  now  held  not  to  be 
law — ^the  principle  which  governs  this  class  of  cases  being  that 
stated  in  the  text. 


*  Consistiog  of  BeUby,  Lord  Bbhop  of  London ;  Lloyd,  Lord  Kenyon, 
Lord  Chief  Justice  of  his  Majesty's  Coart  of  King's  Bench ;  Sir  Archi- 
bald lyiacdonald,  Lord  Chief  Baron  of  his  Majesty's  Court  of  Exchequer ; 
Sir  William  Scott,  Knight,  Judge  of  the  High  Court  of  Admiralty ;  Sir 
Giles  Rooke,  Knight,  one  of  the  Justices.of  his  Majesty's  Court  of  Common 
Pleas ;  Sir  Soulden  Lawrence,  Knight,  one  of  the  Justices  of  his  Majesty's 
Coort  of  King's  Bench ;  and  James  Henry  Arnold  and  Christopher  Robin- 
ton,  Doctors  of  Law. 

t  See  the  argument  upon  the  sppUcation  for  a  **  Commission  of  Review," 
in  the  case  of  Matthews  and  Warner,  4  Ves.  186.  Sit.  It  may  be  proper 
to  add,  that  the  Conrt  of  Review,  in  that  case,  reversed  the  two  concur- 
rent sentences  of  the  Prerogative  Coart^  and  the  Conrt  of  Delegates. 
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instrument ;  and  that  it  was  incomplete,  in  his  view 
of  the  sabjecty  till  that  operation  was  performed. 

But  it  is  pleaded,  further,  to  have  been  the  de- 
ceased's habit,  according  to  his  own  profession,  ^  to 
make  anew  will  after  every  change  in  his  property/* 
Why  this  being  so,  there  is  a  circumstance  in  the 
case  which  lays  the  strongest  ground  for  concluding 
this  paper,  designedly^  abandoned.  For  it  is  pleaded, 
that  the  deceased  sold  out,  at  different  times  in 
the  year  1821,  the  thousand  pounds,  consols^  which 
he  possessed  at  the  date  of  it,  and  had  bequeathed 
by  it,  after  the  death  of  his  wife,  to  his  daughter. 
The  probability  therefore  is,  that  he  meditated  a 
new  will,  and  had  abandoned  this  instrument;  as 
well  from  his  habit  on  similar  occasions,  as  from  the 
circumstance  of  its  object  being  wholly  defeated, 
and  its  plan  wholly  deranged,  by  the  sale  of  his 
stock.  By  this  paper  the  deceased's  whole  property 
stands  bequeathed  to  the  wife;  the  daughter  will 
take  nothing.  It  is  perfectly  true  that  the  whole  is 
but  little ;  and  that  his  sons,  very  contrary  possibly 
to  the  deceased's  intentions,  will  become  entitled  to 
share  in  that  little  in  the  ev^nt  of  his  intestacy. 
But  these  are  circumstances,  which,  in  no  deg^ee» 
alter  or  detract  from  the  principle  that  governs  the 
case-T-a  principle  which  it  is  the  .first  duty  of  the 
Coart  to  adhere  «to,  uninfluenced  by  any  such  con- 
siderations. 

The  only  circumstance  which,  in  my  judgment, 
can  have  a  tendency  to  repel  the  legal  presumption 
against  the  "paper,  is  the  deceased's  declaration  to 
Miss  James,  (>leaded  in  the  4tb  article,  that  '^  he 
had  destroyed  his  former  will,  and  had  made  a  new 
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one."     But  the  mere  vagfue^  declarations  of  testa- 
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1822.       tors,  that  '<  they  have  made^*  their  wills,  are  not  al* 
^«i/jr      ^ays  to  be  implicitly  relied  onj  and  can  never, 
SiTv^^^      standing  singly,  supply  proof  of  due  execution^  or, 
Bbatt       consequently,  of  what  is  to  be  taken  in  lieu  of  it.  In 
IssATY,      common  parlance,  a  man  may  well  say,  and  possibly 
often  does,  that  <<  he  has  made^^  a  will,  when  he  has 
written  a  testamentary  paper,  however  incomplete 
or  unfinished  that  paper  may  be.    In  the  present 
case,  at  all  events,  I  cannot  accept  the  declaration 
pleaded  as  sufficient  to  shew  that  the  deceased  in- 
tended this  instrument  to  operate  ;  when  both  the 
presumption  in  law,  and  the  problbility  from  the 
facts  pleaded  are,  that  he  abandoned  it. 

Allegation  rejected. 


1823. 

^JT**^  Saph  V.  Atkinson  and  Westcott. 

Refill. 


Judgment. 


2d  Session. 
If  a  wiU  is  be- 

S^T^wST^^      Sir  John  Nicholl. 

mltt^^the'         ^^®  preseni  question  respects  the  validity  of  an 

Court  wiu  pro-  instrument,  set  up  as  the  will  of  Willi^im  Harcourt, 

nooDce  for  It  /»     i         •  i  ^vt         £?«  i 

in  preference  late  01  the  City  of  New  Sarum,  the  party  deceased 
tubBeqaent  in  the  causc,  who  died  on  the  22d  of  March,  1820. 
^ndiSen^  of  ^^^^  instrument,  which  purports  to  bear  date  on  the 

tSfwriow*''  ^^^  ^^  •'^"^^'  '®'®»  **  propounded  on  the   part  of 
doubts.  Sarah  Susannah  Saph,  whom  it  constitutes  the  de- 

Theprinci-  n  i  •  x      .  "  i    »       * 

pie«,  what,  ceased  s  sole  executrix,  it  is  opposed  by  Mr.  At- 
courtTofVro-  kinson  and  Mr.  Westcott,  the  deceased's  executors, 

bate  proceed, 
where  the  in* 
qniry  is,  whether  an  asserted  wiU  was,  or  was  not,  tlie  aet  of  an  aUef  ed  testator* 
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under  a  will  dated  the  24th  of  October,  1818^  the 
genuineness  of  which  is  admitted  on  all  hands. 

The  validity  of  the  contested  will  in  the  present 
caase  (in  which^  by  the  way,  no  fewer  than  seventy 
witnesses  have  been  examined  to  the  several  aU 
legations  admitted  upon  either  side)  is  not  depen- 
dent upon  the  state  of  the  deceased^s  capacity  at 
the  time  of  its  suggested  execution,  but  upon  the 
fact  of  execution  itself;  the  question  being,  whether 
the  deceased  ever  executed  it  at  all.  For  the  case  set 
up  by  the  executors  of  the  former  will  is,  that  the 
alleged  latter  will  was  not  subscribed  by,  and  is  not 
the  act  of,  the  alleged  testator*  The  contrary  to 
this  is,  of  course,  advanc^ed  by  the  party  propound- 
ing the  instrument,  upon  whom  therefore,  as  assert- 
ing an  affirmative,  the  burthen  of  proof  must  be 
taken  to  rest«  She  it  is  who  is  bound  to  satisfy  the 
conscience  of  the  Court  that  the  contested  instru- 
ment was  the  supposed  testator's  own  act;  the  law 
does  not  impose  upon  Mr.  Atkinson  and  Mr.  West- 
cott  the  burthen  of  furnishing  proof  that  it  was  not. 

Now,  where  the  inquiry  is,  whether  an  asserted  will 
waSf  or  was  not,  executed  by  an  alleged  testator,  all 
such  collateral  circumstances  maybe  pleaded  and 
proved,  on  either  side,  as  have  a  tendency  to  shew, 
on  the  one  hand,  the  probability,  and,  on  the  other, 
the  improbability,  that  it  should  have  been  so  executed* 
I  allude  to  such  circumstances  as,  the  place  in  which 
the  alleged  will  was  found — the  parties  through  whose 
agency  it  was  prepared — its  conformity,  or  the  con- 
trary, with  the  deceased's  avowed,  or  presumed,  tes- 
tamentary intentions ;  and  so  on.  A  variety  of  such 
circumstances  are  actually  pleaded  to  this  intent,  on 
either  side,  in  the  present  cause;  and  to  the  evi- 

1-2 


Trinity 
TertHm 

Saph 

o. 

Atkinson 

and 
Westcot^ 


164 


CASES  D£T£BMINEI>  IS  THS 


Trinity 
Term. 


Saph 

o. 

Atkinsou 

and 
Wbstcott. 


dence  furnished  upoa  the  principal  of  these  the 
Court  will  direct  its  attention,  in  the  first  instance, 
before  it  proceeds  to  consider  the  evidence  more 
immediately  applicable  to  the  fact  of  execution^  the 
fnain  point  in  issue. 

And,  first,  what  is  the  evidence  as  to  the  circum- 
stances connected  with  the  finding  of  this  instru- 
ment ?   Now,  the  circumstances  under  which  a  will 
is  found,  may,  as  we  all  know,  tend,  very  materially, 
to  its  authentication.     If,  for  instance,  it  is  found 
locked  up  in   repositories,  to  which  the   deceased 
only  had  access,  and  is  produced  from  such  by  in- 
different and  disinterested  parties,  these  are  circum- 
stances which,  as  tending  to  connect  the  will  with 
the  testator,  are  strongly  confirmatory  of  its  genuine- 
ness and  authenticity.     The  disputed  will,    in   this 
cause,  has  no  advantage  of  that  description :  its  first 
production,  after  the  deceased's  death,   is   by  Mi's. 
Saph,  the  sole  executrix,  and  party  principally  be- 
nefited under  it— ^rom    where   remains  to  be  an- 
swered.   But  the  testator's  former  will  (from  which 
this  latter  was  avoxvedly  drawn  up,  by  her  son,  Mr. 
John  Saph)  is   admitted  not  to  have  been  in  the 
deceased's  possession,  at  the  time  of  his  death  ;  but 
at  Mrs.  Saph's  house,  and  in  Mr.  John  Saph^s  cus- 
tody.    Something  might   be  observed  as  to  what 
•passed  when  inquiry  was  first  made  for  that  former 
will.  Mr.  John  Saph's  answer,  to  say  the  least,  washy 
no  means  explicit.     That  answer  impressed  the  in- 
quirer with  a  notion  that  he  asserted  the  instrument 
to  be  destroyed.     He  explains  himself   as    having 
meant  to  assert,  not  that  the  itistrument  itself  was 
destroyed^  but  that  it  was  revoked,  or  that  its  effect 
was  annulled.     After  admitting,  however,  the  exisb- 


»RCliOGATIV£  COURT  6v   eAMTSRfiURT. 


105 


ence  of  the  instrament,  he  was  somewhat  rehictant 
to  produce  it ;  and,  at  last,  only  did  so  in  compli- 
aoce  with  the  recommendation  of  his  solicitor.  Mr. 
Dew.  Something  might  also  be  said  as  to  the  mala 
fides  of  the  Saphs,  in  endeavouring  to  snap  a  pro- 
bate,  as  it  is  termed,  in  breach  of  their  engagement 
to  take  no  step  of  that  nature,  till  after  the  funeral 
of  the  deceased.  Both  these  last,  however,  are  mere 
out-lying  circumstances,  and  will  go  little  to  im- 
peaeh  the  credit  of  this  transaction,  unless  it  shall 
tarn  out,  that  they  are  connected  with  others  of  the 
same  colour  and  complexion.  At  the  same  time  I 
cannot  fail  to  observe,  that  here,  in  the  very  outset 
of  this  inquiry,  I  encounter  somewhat  of  deviation, 
on  the  part  of  those  who  set  up  this  instrument,  from 
that  straight-forward  path,  in  which  truth  and  fair- 
ness are  accustomed  to  proceed.     But, 

Secondly,  to  consider  the  parties  agent  in  this 
transaction,  namely,  Mrs.  Saph  and  her  family* 
For  the  Court  is  under  no  difficulty,  in  the  present 
case,  as  to  who  are  the  fabricators  of  this  instru- 
ment, if  it  be  fabricated ;  they  can  be  no  other  than 
the  identical  parties,  who  are  vouched  to  ih&  factum 
of  the  instrument,  as  a  genuine  one.  Now,  had  these 
parties  any  inducement  to  attempt,  and  did  they 
possess  any  means  to  eifect,  the  fabrication  of  an 
instrument  of  this  description  ?  Ajs  to  inducement^ 
there  was  every  inducement  of  which,  the  nature  of 
the  thing  is  capable;  for  the  will  purports  to  be- 
queath the  intire  bulk  of  the  deceased's  propwty  to 
the  Saph  family.  And  although  the  three  members 
of  that  family,  who  attest  the  execution  (one  of  the 
three  being  also  the  writer)  of  this  instrument,  take 
n9  i}irect  benefit  upder  it,  still  that  circumstancey 
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1822.       as  t  shall  have  occasion  presently  to  observe,  leaves 
lenity     t]j^  question  pretty  much  where  it  stood  before,  as 
v^,,.^^     to  this  matter  of   inducement.    As  to  the   means 
Saph        again,  it  must  be  admitted  that  these  parties  were 
AtKiNsdH    in  possession  of  fully  sufficient  information  to  get  up 
WKfTcoTT.    an  instrument  of  this  description ;  for  to  say  no- 
thing of  their  long  personal  connection  with  the 
deceased,  his  former  will,  from  which  this  latter  is 
manifestly  drawn  up,  was  avowedly  in  the  posses- 
sion and  custody  of  the  Saphs  at  the  time  of  his 
death . 

That  Mrs.  Saph  was  not  altogether  indifferent 
about  obtaining  a  will  in  her  favor,  is  obvious  from 
the  evidence  of  Pleyer,  who  lived  in  the  deceased's 
service  from  Michaelmas  1817,  to  the  summer  of 
1818.  She  deposes  to  having  heard  Mrs,  Saph 
speak  to  the  deceased  about  his  will,  one  evening 
before  he  had  the  paralytic  stroke.  **  She  wished,'* 
she  said,  "  he  would  do  something  more  for  her ; 
and  he  replied  that  he  should  not ;  for  he  had  done 
enough  for  her  already.**  She  says,  that  **  after 
the  said  deceased  had  had  the  paralytic  stroke,  Mrs. 
Saph  used  often  to  rub  his  hands  with  mustard,^  and 
other  things,  to  recover  the  use  of  them  again  j  and 
that,  on  such  occasions,  she  used  to  say  to  him,  that 
she  wished  she  could  get  him  the  use  of  his  hands 
again,  so  that  he  could  write;  for  she  did  believe 
that  then  he  would  do  something  more  for  her,  by 
his  will.*'  Now,  the  evidence  of  this  witness  proves 
two  things  J  first,  that  Mrs.  Saph  was  sufficiently 
alive  to  her  own  interests ;  secondly,  she  was  with- 
held by  no  scruples,  of  delicacy  at  least,  from  trying 
to  promote  them.  Nothing  of  all  this,  however, 
appears  to  have  made  any  impression  upon  the  de- 
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ceased ;  for  it  is  in  evidence  that  he  made  and  exe^ 
cated  two  subsequent  wills,  in  neither  of  which  he 
acceded  to  Mrs.  Saph's  claims,  or  paid  the  slightest 
attention  to  her  applications. 

Now,  if  Mrs.  Saph  was  still  dissatisfied  with  the 
trifling  provision,  to  which  only,  as  I  shall  presently 
shew,  she  stood  entitled  under  the  deceased's  last 
f  genuine)  will,  is  there  any  thing,  let  me  inquire,  in 
special,  that  is,  in  her  station  or  character,  which  in 
any  sense,  negatives  the  probability  of  her  having 
been  tempted  to  have  recourse  to  a  fabricated  one  ? 
Mrs.  Saph  was  a  married  woman,  living  (possibly 
not  through  her  own  fault)  separate  and  apart  from 
her  husband,  with  a  large  family,  and,  I  presume, 
in  necessitous  circumstances ;  for  it  seems,  that  after 
the  discharge  of  Pleyer,  the  deceased's  last  servant 
in  181S,  she  was  the  deceased's  sole  attendant,  and 
performed  even  the  menial  offices  of  his  house.     She 
IS  obviously  therefore  not  so  elevated  as  to  be  above 
all  suspicion  of  fraud,   on  the  score  of  wealth  or 
condition.     Her  character  will  hiest  disclose  itself 
in  the  future  stages  of  this  inquiry.    Is  there  any 
thing,  again,  in  the  stations  or  characters  of  the 
agents,  through  whose  instrumentality  the  frauds  if 
any,  was  eflected,  to  render  this  violently  improba** 
ble  ?     The  writer  of  this  will  was  Mr.  John  Saph, 
the  son  of  this  Mrs.  Saph  ;  and  it  is  attested  by  him 
and  his  brother  and  sister,  strictly,  a  family  party. 
Of  these,  all  that  I  shall  at  present  say  is,  that  Mr, 
John  Saph's   induction  into   life  was  through  the 
medium  of  an  attorney's  office,  which  he  quitted  in 
consequence  of  a  most  disgraceful  transaction ;  and 
I  find  no  trace  in  the  evidence  of  his  having  re-» 
deemed  his  character,  at  this  time,  by  any  part  of 
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his  subsequent  conduct.  There  is  nothing,  at  least, 
in  his  station  or  character  which  precludes  the 
probability  of  fraud.  Looking  then  at  the  induce- 
ment which  these  parties  had  to  fabricate  a  will,  and 
at  the  means  which  they  possessed  of  fabricating 
one,  especially  in  connexion  with  Mrs.  Saph^s,  even 
avowed,  claims  upon  the  deceased's  testamentary 
bounty  ;  I  do  not  mean  to  say  that  either  her  station 
and  character,  or  those  of  the  writer  and  attesting 
witnesses,  amount  to  affirmative  proof  of  this  being 
a  fabricated  will;  but  1  do  say,  and  I  would  be 
understood  to  mean  no  more,  that  there  is  nothing 
in  these,  in  special,  that  is,  to  negative  the  probai- 
bility  of  its  being  such — nothing  to  render  it,  either 
highly  incredible,  or  even  very  unlikely,  ^priori. 
The  instrument  propounded,  therefore,  has  indeed 
the  ordinary  presumption  against  fraud  in  its  favor ; 
but  that  is,  strictly,  all. 

But,  thirdly,  as  to  the  dispositive  part  of  this  will; 
for,  in  determining  the  probability  of  any  will  being 
the  act  of  an  alleged  testator,  the  Court  is,  in  all 
cases,  naturally  led  to  consider  the  disposition  made 
by  it.  The  disposition  purported  to  be  made  by 
the  will  propounded,  is  so  important  a  feature  of  the 
present  case,  that  the  Court  will  consider  it,  botli 
generally,  and  in  detail.  And  the  Court,  in  this  case, 
is  not  left  merely  to  presume,  or  conjecture^  what 
the  deceased's  testamentary  intentions  might  have 
been~it  has  the  benefit  of  two  prior  wills,  declara^ 
iory  of  his  testamentary  intentions,  or  at  least  qf 
what  these  were  at  a  period  not  much  anterior  to 
the  date  of  this  instrument,  with  which  to  compare 
the  present  disposition. 


pa£R90ATIV£  COUET  OF    CANTEJE^BURT.  160 

Now,  apon  a  comparison  of  the  deceased's  two  1822. 
former  testamentary  acts  with  the  present  instru-  ^  **^ 
menty  in  this  respect,  it  will  plainly  appear  that  his  s^^^^j 
mind  and  intention,  as  to  the  disposal  of  his  pro-  saph 
perty,  had  undergone,  within  a  short  period,  a  com-  Atki'nsov 
plete  revolution,  supposing  the  present  instrument  wbitcott. 
to  be,  in  truth,  his  will.  The  two  former  wills,  the 
one  dated  in  June,  the  other  in  October,  1818,  are> 
in  substance,  as  to  their  dispositive  parts,  precisely 
the  same.  By  both,  the  bulk  of  the  property  is  be- 
queathed to  Mr.Westcott  and  his  family;  some  be- 
qnests,  rather  honorary  than  beneficial,  are  made  to 
Mr.  Atkinson  and  his  family;  a  considerable  sum 
is  devoted  to  charitable  uses.  Mr.  Atkinson  and 
Mr.  Westcott  are  the  trustees  and  executors  in  both 
wills ;  as  the  latter  of  these  gentlemen,  Mr.  West- 
cott, is  the  residuary  legatee.  Mrs.  Saph  and  her 
family  are  legatees  to  more  than  a  trifling  amount 
in  neither  of  the  two.  By  the  instrument  pro- 
pounded, these  dispositions  are  nearly  reversed-— 
Mrs.  Saph  and  her  family  are  bequeathed  the  great 
bulk  of  the  deceased's  property ;  Mr.  Westcott  and 
his  family  are  nearly  excluded ;  Mr.  Atkinson  and 
his  family  are  wholly  so ;  even  the  honorary  legacies 
to  these  last  are  omitted ;  so  are  the  charitable  be- 
quests; Mr.  Atkinson  and  Mr.  Westcott  are  no 
knger  executors  or  even  trustees ;  Mrs.  Saph,  who 
is  also  the  residuary  legatee,  is  the  sole  executrix. 
All  this  implies  a  complete  revolution  of  testa- 
mentary mind  and  intention,  in  order  to  estimate 
the  probability  of  which  it  is  necessary  to  see,  whe- 
th^  it  can  be  fairly  accounted  for  by  extrinsic 
circumstances. 
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1822.  And  here,  in  the  first  place,  it  is  not  to  be  aceoant* 

TVmil^     ed  for  by  any  caprice  or  fickleness  of  the  deceased  in 
v^^^     this  respect,  that  can  be  collected,  at  least,  from  the 
Safh       Tdriations  between  the  two  instraments  of  Jnne  and 
AtkhIsom     October,  1818.  They,  on  the  contrary,  go  to  shew  the 
Wmtcott.    ^^^  reverse ;  for  they  are  trifling  in  themselves,  and 
satisfactorily  explained.  By  the  will  of  Jane,  a  house 
in  Green  Croft  Street,  after  a  life  interest  to  one 
Webb  and  his  wife,  is  given  in  remainder,  together, 
"with  a  legacy  of  10/.,  to  a  Mrs.  Heyley ;  and  a 
Mrs.  Jeboalt  is  bequeathed  100/.     In  the  coarse  of 
that  summer,  however,  this  Mrs.  Heyley  appears  to 
have  set  up  a  demand  against  the  deceased,  as  enti- 
tled to  some  property  under  the  will  of  his  late  wife ; 
which  it  appears  that  the  deceased  borrowed  money 
'  -(in  part  of  Mr.  Atkinson)  to  discharge.     In  return, 
the  deceased,  by  the  will  of  October,  withdraws  his 
testamentary  bounty  from  Mrs.  Heyley-  altogether, 
und  bequeaths  the  freehold  interest,  before  devised 
to  her,  to  Mrs.  Jeboult,  in  lieu  of  her  pecuniary 
legacy.     It'  seems  too  that  there  was  an  erroneous 
description,  in  the  former  will,  of  a  joint  note  of  hand, 
given  by  the  deceased  and  Mr.  Westcott  to  Mr.  At- 
kinson, it  being  described  in  that  will  as  due  to  Mr. 
Gray— ^in  the  latter  will  that  error  is  corrected^  and 
it  is  described  to  be  due  (as  the  fact  was)  to  Mr. 
Atkinson.     These  are  the  sole,   and   the   trifling, 
variations   between  the  two   instruments;    by  the 
latter  of  which,  the  bulk  of  the  disposition  contained 
in  the  former  is  ratified  and  confirmed :  and  the  two^ 
together,  furnish  evidence  of^Tcrf  testamentary  in- 
tention infinitely  beyond  that  which  could  be  sup- 
plied by  any  single  testamentary  act.    Any  single 
testamentary  act  might  be  the  result  of  sudden  whim. 
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or  temporary  impression  j  bnt  this  confirmed  act— 
the  will  of  June,  thus  ratified  by  that  of  October- 
establishes,  on  a  solid  foundation,  the  deceased's  then 
fixed  testamentary  intentions,  and  renders  a  sudden 
change  in  these,  as  to  the  bulk  and  general  tenor 
of  the  disposition,  highly  improbable,  unless  most 
satisfactorily  accounted  for. 

Nor,  to  pass,  for  an  instant,  from  the  matter  to 
the  form^  is  any  inference,  in  favour  of  the  last 
\viH  propounded,  derived  from  comparing  it  in  this 
respect,  any  more  than  in  the  former,  with  the 
two  prior  wills,  A  particular  investigation  of  the 
mode,  and  manner,  in  which  the  contested  will  is 
said  to  have  been  drawn  up,  and  executed,  belongs 
to  another  place.  It  will  be  sufficient,  in  this  place, 
to  observe,  that  these  were  highly  informal^  as  con- 
trasted with  those  adopted  in  the  framing  and  execu- 
tion of  both  the  other  two.  In  respect  of  both 
•these,  the  deceased  availed  himself  of  the  agency  of 
his  confidential  solicitor,  Mr.  Wilmot,  who  had 
acted  for  him,  as  such,  for  twenty  years  before ;  who 
had  been  employed  to  draw  up,  and  attest,  the  will 
of  October,  as  well  as  that  of  June,  1818,  though 
the  former  varied  from  the  latter  only  in  those  tri- 
fling particulars  to  which  I  have  just  adverted  ;  who 
had  also  prepared  and  attested  the  vnll  6f  his  de- 
ceased wife  in  1808 ;  and  who  was  actually  resorted 
to  by  the  testator  himself,  upon  other  business,  in 
August,  1810,  subsequent,  that  is,  to  the  date  of  the 
will  propounded  on  the  part  of  Mrs.  Saph. 

But  to  proceed  to  consider  the  probability  of  this 
change  in  the  deceased's  testamentary  intentions,  the 
first,  indeed,  I  may  say  the  cnly,  previous  intima- 
tion of  which,   is  contained  in  the  deposition  of 
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Mr.  John  Saph.  For  to  no  other  hnman  being  can 
the  deceased  be  shewn  to  have  expressed  hunself, 
as  dissatisfied  with  his  former  testamentary  arrange- 
ments, made  and  confirmed  so  recently,  or  as  in- 
tending any  alteration  in  these,  than  to  Mr.  John 
Saph.  True  it  is,  indeed,  that  Mrs.  Saph  has 
pleaded,  that  the  deceased,  *•  intending  to  revoke 
iiis  will  of  October,  1818,  and  being  dissatisfied 
with  his  solicitor,  Mr.  Thomas  Wilmot,  who  had 
drawn  it  up,  conversed  with  John  Petty,  clerk  to 
the  said  Thomas  Wilmot, .  thereon,  and  asked  him, 
*  what  he  would  charge  for  making  a  new  will?* 
But  when  Mr.  John  Petty,  the  person  so  vouched, 
comes  to  be  examined  upon  this  allegation,  he, 
positively,  and  explicitly,  denies  the  whole  trans- 
action ;  or  that  the  deceased  ever  made  any  such 
application  to,  or  enquiries  of  him.  He  says,  that 
he  was  a  subscribed  witness  to  the  deceased's  will 
of  June,  1818,  by  mere  accident,  being  at  that  time, 
not  a  regular  clerk,  but  a  sort  of  extra  writer,  in 
the  office  of  Mr.  Wilmot  during  the  bustle  of  a 
general  election  only ;  and  that,  to  the  best  of  his 
knowledge  and  belief,  he  never  was  in  the  deceased's 
company  or  society  upon  any  other  occasion.  This 
total  negation  of  the  fact,  so  alleged,  by  the  witness 
Petty,  to  say  the  least,  has  no  tendency  to  dispel 
the  clouds  of  suspicion  that  hang  upon  Mrs»  Saph's 
case. 

Before  I  proceed  to  any  ulterior  consideration  of 
the  probability  of  those  alterations,  it  may  be  ad- 
visable to  state  them,  somewhat  more  detail. 

The  deceased,  however,  I  should  premise,  at  the 
period  of  these  transactions,  was  far  advanced  in 
life,  nearly,  I  believe,  eighty  years  of  age,  but  in 
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possession  of  his  fiill  mental  faculties,   as  also  of 
tolerable  bodily  health ;  for  he  was  walking  about, 
and  at  market,  within  a  day  or  two  of  his  death, 
nine  months  posterior  to  the  date  of  this  contested 
will.     He  was  afflicted,  indeed,  with  erysipelas,  and 
with  something  of  paralysis,  especially  in  the  hands ; 
which  required  to  be  rubbed,  as  stated  in  Pleyer's 
evidence,  with  mustard,  &c.  to  give  him  the  free 
use   of  them.     Hence,  he  was  averse  to  writing, 
though  not  totally  disabled  from  it;  and  Mr.  John 
Baph,  who  was  sometimes  employed  to  receive  his 
rents,  occasionally,   also,  signed  receipts  for  them, 
in  his  (the  deceased's)  name.     The  deceased  was  a 
widower,  and  without  children.     His  wife  died  in 
1812 ;  having  first  by  her  will,  which  was  made  in 
1808,  left  the  bulk  of  her  property,  after  the  death 
of  her  husband,  to  Messrs.  Westcott  and  Atkinson ; 
so  that  these  gentlemen  were  Ae/v  executors  and  trus- 
tees, as  well  as  those  of  the  deceased,  under  the 
two  prior  wills.     Mrs.  Saph's  maiden  name    was 
Mundy.     The  Mundys  and  Harcourts  were  some- 
how related ;  and  the  deceased  and  his  wife  appear 
to  have  been  upon  friendly  terms  with  the  father  and 
mother  of  Mrs.  Saph,  though  resident  at  some  dis* 
tance  from  Salisbury.      The  deceased's  wife  had 
stood  godmother  to  Mrs.  Saph ;  and  she  and  her 
husband  took  notice  of,  and  were  kind  to  her,  both 
when  a  school  girl,  at  Salisbury,  and  when,  after 
her  marriage  and  separation  from  her  husband,  she 
was  left,  with  a  large  family,  in  narrow  circum- 
stances, in  more  mature  life.  With  all  this,  however, 
Mrs.  Saph  was  no  object  of  Mrs.  Harcourt's  testa- 
mentary  bounty.  Whatever  was  her  connexion  with, 
and  whatever  were  her  claims  upon  her,  shCf  by  her 
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leM.       villf  left  her  nothing.   The  deceased,  after  his  wife^s 
^'"^'9      deaths  keying  only  one  female  servant,  Mrs.  Saph> 
who  lived  near,  used  from  that  time  frequently  to  be 


Saph       at  his  house;  attended  him,  in  particular,  in  his 

ILmiisoir     sicknesses ;  and  no  doubt  contributed  very  much  to 

yrumpv^    his  comfort.    On  Fleyer's  discharge,  in  1818,  she 

became  his  sole  attendant.    In  the  previous  year, 

1817,  as  well  as  in  1818,  she  aud  her  daughter, 
Ann  Saph,  had  accompanied  the  deceased  to  Ly- 
mington.  The  deceased,  in  return,  paid  great  at* 
tention  to  Mrs.  Saph,  and  was  kind  to  her  children, 
especially  to  this  daughter  Ann;  occasionally  also 
employing  her  son  Mr.  John  Saph.  The  deceased, 
it  is  to  be  observed,  however,  had  return^  from 
Lymington,  before  the  will  of  October,  1818  j  and 
although,  in  the  intervening  time  between  October, 

1 818,  and  the  date  of  the  new  will,  he  bad  gone  tp 
Weymouth,  accompanied  by  Mrs.  Saph  and  her 
daughter ;  yet  it  does  not  appear  that,  either  on  their 
journey,  or  during  the  rest  of  the  interval,  there 
was  any  marked  difference  in  the  sort  of  intercourse 
between  the  deceased  and  the  Saphs,  from  that 
which  had  been  going  on  for,  and  during,  several 
years  prior  to  the  wills  of  June  and  October,  1818. 
And  now  to  state  these  purported  alterations  in  the 
deceased's  testamentary  intentions,  as  a  test  of  their 
prpbability,  somewhat  more  minutely. 

The  first  alteration  respects  the  house  in  Green 
Croft  Street.  This,  I  have  already  said,  was  given, 
by  the  will  of  June,  to  Mary  Hey  ley;  and,  for  the 
reasons  stated,  to  Mrs.  Jeboult,  by  the  will  of  Oc- 
tober, in  lieu  of  her  pecuniary  legacy  of  100/.  It 
is  now,  however,  taken  from  Mrs.  Jeboult  (no 
legacy  being  substituted  for  it),  and  is  given  to  a 


PREROGAflVfi  COURT  OF  CAITTEIl^URT.  174 

BCrs.  Crocker,   who  tarns  out  to   be    a  married      TMtL . 
daughter    of  Mrs.  Saph,  and  in  no   particular  fa^      j^** 
vour,  or  habits  of  intercourse  with  the  deceased,  that     Vi#>v«^ 
I  can  discover.     For  the  probal)»lity  pf  this  altera*       ^^^ 
tion,  not  an  argument  even  has  been  advanced;    ATmisiQii 
except  that  general  one,  of  the  deceased's  iiicreased    Wfmwn 
regard  for  the  Saph  family,  which/ 1  shall  consider, 
once  for  all,  presently. 

The  next  alteration  is  an  interchange  between  the 
houses  given  to  Mrs.  Saph  and  Mr.  Westcott.  By 
the  wills  of  June  and  October,  1818,  the  deceased 
had  given  a  house  in  Church  Street,  adjoining  that 
in  which  he  resided,  to  Mrs.  Saph,  for  her  life,  with 
remainder  to  her  son  and  daughter,  James  and 
Sarah  Saph;  and  the  house  in  which  he  resided,  to 
Mr*  Westcott,  with  remainder  to  his  son  William 
Westcott,  charged  with  the  payment  of  100/.  due 
from  the  testator  and  Mr.  Westcott  to  Mr.  Atkinson, 
on  a  joint  note  of  hand.  These  devises  are  now 
interchanged;  the  last  mentioned  house  is  devised 
to  Mrs.  Saph,  in  lieu  of  the  first ;  the  first  men- 
tioned, afid  with  a  similar  charge^  to  Mr.  Westcott, 
in  lieu  of  the  last.  Now  it  happens  that  the  tes«> 
tator*s  own  house  is  worth  about  five  times  as  much 
as  the  adjoining  one,  described  merely  as  a  cottage ; 
the  life  interest  of  Mr.  Westcott  in  which  is,  actu* 
ally,  not  worth  the  sum  charged  upon  it.  Mr. West- 
cott, at  the  same  time,  is  excluded  from  any 
other  benefit  or  trust  under  the  will ;  and  Mrs.  Saph 
is  substituted,  as  the  sole  executrix,  and  residuary 
legatee. 

In  order  to  account  for  these  alterations,  an  atr 
tempt  has  been  made  to  set  up,  (still  in  conjunction 
with  the  deceaser  's  great  increasing  regard  for  the 
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Wi/i.       iSaphs)  something  of  disaffection  towards  Mr.  West- 
y  **'*      cott.     But  to  what  does  the  evidence  famished  on 
wv^iw      this  head  amount?   why,  merely  to  this:  that  the 
8apr       deceased   did.    sometimes,    observe,   that  Westcott 
-Amwom     was  imprudent,  and  might  have  been  richer,  and 
WM^orr.    provided  better  for  his  family.     Expressions,  how- 
ever, of  this  sort,  are  not  only  of  little  weight,  in 
themselves,  but  being  proved  to  have  occurred,  as 
well  before  the  wills  of  June  and  October,  under 
which  he  is  the  principal  legatee,    as  subsequent 
thereto;    they  do  not  confer  a  shadow  of  proba- 
bility   on    his    virtual    exclusion  under  this   third 
will.     It  is  an  alteration,    I  conceive,  highly  im- 
probable in  itself;  and  in  no  degree  rendered  less 
so  by  this  attempt  to  account  for  it,  by  diminished 
esteem,  on  the  deceased's  part,  towards  theWest- 
cotts. 

Nearly  the  same  observations  apply  to  the  case  of 
Mr.  Atkinson,  and  his  family,  as  under  the  three 
wills.  Under  both  the  former  wills,  this  gentleman 
was  an  executor,  and  trustee.  His  daughter  and 
himself  had  pecuniary  legacies,  rather  compliment- 
ary however,  than  any  objects  to  them,  as  matters  of 
property.  His  sons  and  himself  had  pieces  of  plate, 
carefully  ticketed  by  the  deceased,  in  his  life-time 
io  distinguish  them.  In  this  third  will  all  these 
•bequests  are  omitted,  even  those  of  the  pieces  of 
plate,  so  ticketed,  as  I  have  described ;  nay,  more, 
many  of  the  articles,  themselves,  I  observe,  are  not 
included  in  Mrs.  Saph's  declaration,  instead  of  an 
inventory,  upon  her  oath,  furnished  in  the  February 
of  the  preceding  year ;  and  what  has  become  of  them, 
non  constat.  The  attempt  which  has  been  made  to 
shew  that  Mr.  Atkinson  was  losing  ground  in  the 
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Saph 


deceased's  esteem,  wlM>lIy  fails.  He  was  a  very  old  1822. 
friend,  both  of  the  deceased  himself,  and  his  wife;  j,^^^^ 
he  was  executor  and  trustee  of  both;  he  had  ad- 
vaneed  money  to  tiie  deceased  only  recently,  to 
enable  him  to  satisfy  the  demand  of  Mrs.  Ueyley ;  Atkinbon 
he  held  a  fower  of  attorney  to  receive  his  dividends;  Wbitcott. 
and  the  deceased  is  proved  to  have  made  kind  en- 
quiries about  him,  during  his  absence  in  Scotland, 
^fter  the  date  of  the  will  propounded,  and  down 
to  the  tame  of  his  own  death.  For  the  probability 
of  this  alteration,  therefore,  we  have  still  nothing  to 
refer  to,  but  ihe  deceased*s  great  regard  for  the 
Sapfas. 

The  next  alteration  is  that  respecting  the  dispo- 

sitioii  of  the  bank  stack.     The  deceased,  by  both  his 

former  wills,  had  given  and  bequeathed  ^'  so  much 

of  his  bank  stock  as  should  produce  601.  per  annum^*^ 

to  the  minister  and  churchwardens  of  the  parish  of 

St»  Edmond,  Sarum,  to  be  divided  between  six  poor 

persons— three  poor  men  and  three  poor   women, 

with   direction,  that  if  Mrs.  Saph  chose  to  apply 

as  one  of  these  latter,  she  was  to  have  a  preference. 

Any  bonus  payable  on  the  said  bank  stock  after  his 

decea^ie,  he  bequeathed  to  Mr.  Gray,  and  the  residue 

(being-  about  SL  16s.  a  year  each)  to  Mr.  Gray,  and 

the  three  junior  Mr.  Atkinsons.     Under  the  will  pro* 

pounded  on  the  Saphs  part,  all  these  bequests  are 

swept  away  :  "  the  produce  of  800/.  bank  stocky  ^  is 

bequeathed  to  Ann  Saph,  the  daughter,  and  '^  the 

remainder'*  is  given,  specifically,  to  Mrs.  Saph,  the 

mother. 

An  observation  upon  the  wording  of  this  purported 
legacy  of  the  bank  stock,  will  be  more  in  place  in 
a  subsequent  stage  of  this  enquiry.    Meantime,  how 

vox..   I.  M 
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1822.       stands   the  probability   as  to    tl^e   sabstitotion  of 

^ntiy      ]yf  j.^  Saph  and  her  daughter^  in  lien  of  the  diarities. 

«^-v^      Now  it  appears  that  charitable  bequests^  of  some 
Saph       sort,    had    been  long  projected    by  the  deceased, 

Atkiitsoh    He  had  long  purposed  building  alms-houses^  a  por« 

Wcmorr.    pose,  it  should  seem,  not  wholly  relin(]piished  at  the 

very  latest  period  of  his  life.     Under  these  circum<' 

stances,  his  abandoning  altogether  any  bequest  of 

the  kind,  is,  in  itself,  highly  improbable. 

But,   superadded  to  the  improbability  that  the 
deceased  should  have  sanctioned    any  such   total 
abandonment,  we  have  his  own  positive  averments^ 
subsequent  to  the  date  of  this  will,  that  he  had  not 
done  so.    The  witness,  Nash,  states,  that  ^  in  oon- 
versation  with  the  deceased  about  the  house  adjoinii^ 
his  own,  then  under  repair,  the  deceased  said,  *  he 
had  had  some  thoughts  of  pulling  it  down,    and 
building  alms-houses  there ;  but  that  he  had  g^ven 
that  up,  as  building  was  too  fatiguing   for  him.' 
The  deponent  observing,  *  he  was  sorry  f6r  it,'  the 
deceased  said,  ^  I  have  left,'  or  ^  I  will  leave/  the 
deponent  did  not  understand  which,  *  in  lieu  of  it| 
a  weekly  allowance  to  so  many  poor  people.'     The 
deponent  said,  ^  I  hope  you  will  not  forget  it.  Sir/ 
to  which  the  deceased  replied,  speaking  very  quick, 
and  with  great  earnestness,  ^  why  I  have  done  it.'** 
This  conversation  the  witness  fixes  in  the  latter  ead 
of  September,  1819.     Again,  the  witness^  Randall^ 
who  had  been  long  intimate  with  him,  deposes  to 
having  taken  an  opportunity  of  saying  to  the  de- 
ceased, upon  whom  he  had  called  for  the  poor  rates 
of  the  parish,  ^  You  used  to  talk,  Sir,  about  the 
money  you  meant  to  lay  out  in  the  parish  for  charit« 
able  purposes ;'  the  deceased  said,  '  my  mind  is  qmte 
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c9Asy  and  satisfied  upon  that  bead ;  I  have  made  my 
willy  and  have  given  the  sum  you  and  I  used  to  talk 
aboiity  for  the  benefit  of  the  poor ;  you'll  hear  more 
about  it  hereafter/  The  deceased  further  said^ 
^  yon  are  a  young*  man ;  if  you  live  you  will  know 
more  about  it^  on  some  future  day.  I  have  left  it  to 
the  vestry,  or  to  the  minister  and  churchwardens, 
to  distribute,  and  you  will  have  something  to  do  with 
the  distribution  of  it,  one  day  if  you  live* — alluding, 
as  the  witness  understood,  to  the  probability  of  his 
being  churchwarden,  at  some  future  period/'  This 
was  in  August,  1819,  the  month  preceding  that  of 
the  deceased's  declarations  to  Nash. 

Why,  if  the  testator  really  made  these  averments, 
and  was  sincere  in  making  them— independant  of 
Aeir  bearing  upon  the  question  of  probability,  there 
]»  nearly  an  end  of  the  case  set  up  by  Mrs.  Saph, 
upon  another  score— for   they  amount   to  distinct 
recognitions  of  the   former  will,   to  distinct  dis- 
avowals of  the  alleged  latter  one.     Of  the  sincerity 
of  these,  however,  on  the  testator^s  part,  I  see  no 
feason  whatever  to  doubt:  and  the  witnesses  who 
tmre  deposed  to  them,  Nash  and  Randall,  are  per- 
fectly unbiassed,  and  perfectly  unimpeached. 
*    The  whole,  then,  of  these  alterations,  which  I 
bave  thus  gone  through  in  detail,  are  highly  im- 
prabable  in  themselves,  and  that  last  considered  is, 
mlao,   at  variance  with  the  deceased's  express  subse- 
quent declarations.    We  have  seen  that  the  attempts, 
in  special,  to  account  for  them  in  two  instances,  have 
wholly  failed ;  it  remains  only  to  consider  that  sole 
remaining,  and  general  salvo  for  all  difficulties,  set 
«p   in  the  deceased's  alleged  great  (and  in  process 
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IBM.       of  time,  it  should  seem  nearly  exclusive)  regard  for 
5ji^     the  family  of  Mrs.  Saph. 

wpv<w  And  here,  it  'may  freely  be  admitted,  that,  from 

Saph       ]\f  j-g^  Saph's    long    connexion  with  the    deceascd*s 
Atkinson    family,  and  long  attendance  upon  his  person— irom* 
Wbstcott,    her  constant  and  unremitted  exertions,  to  contribute 
to  his  comfort,  especially  during  his  latter  years— no 
surprise  could  have  been  excited,  in  the  mind  of  the 
Court,  by  any  provision  that  the  deceased  might  have 
made  for  her,  in  a  will  that  stood  per  se.     The  Court 
would,  most  unquestionably,  have  declined  putting  its 
own  estimate  upon  the  value  of  her  services— services 
which  only  the  deceased  was  qualified  duly  to  ap- 
preciate.    But  the  Court  has  before  it  an  undoubted 
constat  of  the  value  of  those  services,   in  the  de- 
ceased's  estimation,  at  a  period  only  shortly  anterior 
to  the  date  of  the  will  propounded,  in  the  wills  of 
June  and  October,  1818.    And  what,  upon  inqniry, 
does  this  turn  out  to  be  ?   Why,  it  is  to  be  collected 
from  the  will  of  June,  ratified  and  confirmed  by 
that  of  October,  that  the  deceased,  notwithstanding 
the  urgent  instances  of  Mrs.  Saph  with  him  to  con- 
sider her  claims,  and  services,  had  deliberately  fixed 
the  value  of  those  services,  in  his  estimate,  at  a  devise 
of  the  cottage  and  garden  adjoining  his  own  resi- 
dence to  her,  for  life,  with  remainder  to  her  two 
youngest  children,  and  a  recommendation  that   she, 
on  application,  should  be  preferably  entitled   as  one 
of  the  six  poor  persons,  to  whom,  as  already   no- 
ticed, he  had  appropriated  10/.  a  year  each,  in  the 
way  of  charitable  bequest.    What  he  had  g-iven  her, 
in  bis  life-time,  in  remuneration  of  her  services,  does 
not    exactly   appear.     According  to  some    of  the 
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witnesses,  as,  for  instance,  Mrs.  Gilbert,  he  had  been       leso. 
very  liberal  to  her,  and  her  family.    According  to      -S?*^^ 
his  own  declaration,  as  deposed  to  by  Pleyer,  ^'  he      v^vw 
had  done  enough  for  her.**     Be  that  however  as  it       Sapb 
may,  this  is  the  whole  given  to  her  by  the  will  of    Atkinsoh 
Jmie,  confirmed  by  that  of  October,  1818.    Ad  a 
ground,  then,  of  probability  for  the  high  rate  at 
which  these  are  estimated    in  the  will  now  pro- 
pounded, all   merits  and  services  on  her  part,  all 
declarations  and  kindnesses  in  return,  on  hi»,  either 
at  Lymington  or  elsewhere,  prior  to  this  will  of  Oc- 
tober, 1818,  are  done  ti^waj'^^they  go,  but  they  go 
no  farther  than,  to  that  will.    The  vastly  higher  rate 
at  which  they  are  estimated  in  this  last  will,  than  in 
that  of  October,  can  only  be  satisfactorily  accounted 
for,  in  my  mind,  by  some  great  accession,  either  of 
desert  on  her  part,  or  of  regard  on  his,  or  of  both 
these  together^  between  the  dates  of  the  two  wills, 
of  which  I  don't  see  a  vestige  in  the  evidence-— I 
should  rather,  indeed,  say,  between  the  date  of  the 
first  of  these  wills,  or  the  end  of  October,  and  the 
banning    of    March :    for  it  should    seem   from 
Mr.  John  Saph's  evidence,  (of  which  presently)  that 
the  deceased  expressed  to  him  his  intention  of  alter* 
ing  his  will  three  months  before  that  intention  was 
actually  carried  into  effect;  so  that  the  deceased*s 
mind  must  be  considered  as  having  undergone  the 
change  or  revolution  so  to  foe  accounted  for,  between 
the  end  of  October  and  the  very  beginning  of  March. 
But  I  can  discover  nothing,  in  this  interval,  in  the 
nature  of  cause,  to  which  any  such  effect  can  be 
reasonably  ascribed;  there  occurred  in  it  nothing 
more,  that  I  can  perceive,  than  the  same  attentions, 
on  the  one  part,  and  returns  of  kindness  and  good 
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1822.       will  on  the  otker,  that  had  been  interchanged  be« 
TVmiiy     tween  the  same  parties  for  years  before.    Yet  this 
last  will  (to  state,  more  explicitly ,  what  that  change 
or  revolution  is)  purports  to  bestow  on  Mrs.  Saph^ 
and  her  family,  in  lien  of  the  trifling  provision  made 
for  them  under  the  former  wills,  the  whole  of  the 
deceased's  property,  real  and  personal,  to  the  uttep 
exclusion  of  the  former  objects  of  his  testamentary 
bounty,  whose  places  they  alone  occupy.     1  say,  the 
^  whole  of  his  property,"  and  to  "  the  utter  exclu- 
sion ;"   for  I  can    scarcely  consider  that   the  few 
legacies  g^ven  away  from  the  Saphs,  furnish  any 
virtual  exception  to  tliis  mode  of  speech  ;  being  of 
trifling  amount,  and  precisely  such  as  the  generaUty 
of  fabricated  wills  are  found,  by  way  of  colour  to 
contain* 

Upon  the  whole  result,  then,  of  this  examination 
into  the  evidence  furnished  upon  each  of  the  prin- 
cipal circumstances  disclosed  on  either  side,  in  proof 
of  the  probability,  or  improbability  of  this  con« 
tested  will  being  the  deceased's  own  act^  the  pre- 
sumption, I  must  say,  is  very  strongly  against  the 
instrument.  I .  now  come  to  the  more  direct  evi- 
dence applicable  to  the  question  of  whether  it  be 
such  or  not— a  question  upon  which  nothing  that 
has  been  hitherto  advanced,  is,  in  ^.ny  sense,  decisive. 
For  a  case  how  unlikely  and  suspicious  soever,  in 
itself,  may  be  irresistibly  proved  by  the  force  of  tefr< 
timony.  Evidence  may  be  such,  as  to  substantiate 
a  transaction,  however  improbable ;  for  it  may  be 
such  that  the  falsehood  of  the  evidence  would  be  still 
more  improbable  than  the  fact  which  it  seeks  to 
establish. 

The  present  case  is  one  of  a  somewhat  painful 
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nttiire  to  cbtermuie.     Upon  questions  of  capacity^       1822. 
which,  perhaps,  most  frequently  occur  in  this  Court,      ^^^^^ 
the  evidence,  in  g^eat  part,  is  commonly  reconcil*      «^v-0 
able.     For  evidence  upon  capacity  being,  chiefly,       saph 
evidence  upon  a  mere  matter  of  opinion,  witnesses     Atkiiisob 
who  differ  most  may  depose,   upon  a  question  of  wsncoTT* 
capacity,  widi  equal  sincerity.     Here,  however,  the 
Court  will  be  under  the  absolute  necessity  of  with- 
h<4ding  ita  credence  from  the  principal  witnesses, 
that  is,  from  those  to  the  factum  of  the  instrument, 
in  the  event  of  pronouncings  against  it.  At  the  same 
time,  it  by  no  means  feels  ittelf  driven  to  the  alter-* 
native  which  has  been  pressed  upon  it  in  argument, 
of  either  pronouncing  lit  its  favour;  or  of  deter^ 
mining,  affirmatively,  that  the  instrument  is  a  for^ 
gery,  and  that  those  are  perjured  who  have  attempted 
to  sustain  it.    The  presumption  of  law,  and  burthen 
of  proof,  are  different  in  the  case  of  a  civil  inquiry, 
(which  is  the  character  of  the  present  proceeding) 
and  in  that  of  a  criminal  prosecution,  under  which, 
alone,  charges  of  forgery,  and  perjury ,  can  be  duly 
investigated.     On  charges  of  forgery,  and  perjury, 
the  presumption  is  in  favour  of  innocence ;  and  the 
weight  of  any  doubt  that  may  arise  in  the  investiga- 
tion of  those  charges  belongs,  most  unquestionably, 
to  the  parties  accused.     Here  the  presumption  is  in 
&TOur  of  the  former  will,'  the  validity  of  which  is 
admitted—40  that  the  Court,  instead  of  giving  the 
latter  the  benefit  of  any  doubt  (which,  as  I  have  just 
said,  those  who  support  it  would  be  entitled  to,  if 
arraigned  upon  a  criminal  charge)  is  bound  to  give 
it  the  other  way,  namely,  upon  the  admitted  will. 
I  apprehend  that  this  distinction  is  sufficiently  real, 
to  emdble  me  to  pronounce  in  favour  of  the  admitted 
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will,  without  gomg  the  length  of  deciding,  affinn^- 
tively^  the  asserted  one^  to  be  a  forgery.  I  proceed 
then  to  consider  the  direct  evidence  applicable  to 
the  alleged  execution  of  this  instrument* 

Now  the  sufficiency  of  that  evidence  to  sustaia 
this  transaction,  necessarily  depends  on  the  credit, 
both  general  and  particidar,  due  to  the  witnesses 
who  speak  to  it ;  and  upon  the  character,  as  to  its 
intrinsic  probability,  or  the  contrary,  of  their  nar- 
rative. 

Who,  then,  are  the  witnesses  by  whose  imme- 
diate testimony  this  instrument  is  to  be  sustained? 
and  how  do  they  stand  affected?  and^  first,  as  in 
point  of  general  credit. 

The  witnesses  upon  the  condidit  are  two  of  the 
sons,  and  a  daughter,  of  Mrs.  Saph,  the  party  prin- 
cipally benefitted  under  the  will  propounded.  They 
are  competent  witnesses,  as  not  having,  themsdves, 
a  direct,  pecuniary,  interest  in  the  event  of  the 
suit.  At  the  same  time  they  can,  by  no  means,  be 
considered,  unbiassed  ones.  A  direct  interest,  of  the 
smallest  amount  in  value,  would  preclude  them  from 
being  witnesses  at  all;  so  jealous  is  the  law  of  the 
purity  of  evidence.  At  the  same  time  it  is  obvious, 
that  these  parties  are  under  much  stronger  induce- 
ments to  support  this  transaction  (and  were,  origin- 
ally, to  embark  in  it)  than  a  trifling  legacy  would 
have  furnished ;  though  this  last,  as  I  have  just  said, 
would  have  destroyed  their  competencjf  as  witnesses, 
whereas  the  "  stronger  inducements^  only  goes  to 
their  credit.  But  though  the  law  (which  can  only 
draw  its  line  between  interest,  and  no  interest)  per- 
mits witnesses  who  are  so  circumstanced  as  the  pre- 
jfent  are,  to  be  heard ;  yet  it  even  requires  them  to 
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be  heard  (as  indeed  common  ^ense  does)  witb  a  very       lesdi 
considerable  deduction  from  the  credit,  to  which      'j^^ 
they  might  be  otherwise  entitled.  Si^-v*^ 

And  here,  by  the  way ^  it  strikes  me  as  a  little  sin-  saph 
golar,  that  these  three  Saphs  should  be  competent  Amns^n 
witnesses;  or,  in  other  words,  that  they  should  be  the  ^mam. 
Ofily  members  of  the  family  unnoticed  in  the  de- 
ceased's wilL  Their  very  competency  is  an  argu- 
ment, to  my  mind,  against  the  genuineness  of  this 
transaction.  Why  should  the  deceased  exclude  these 
alone  of  all  Mrs.  Saph's  children  from  any  par- 
ticipation of  bis  bounty?  Jam^s  and  Sarah  have 
the  reversion  of  the  deceased's  house;  Elizabeth 
(Crocker)  has  the  reversion  of  the  house  in  Green 
Croft  Street ;  Ann  has  the  Bank  stock ;  but  John, 
Robert,  and  Sarah,  have  nothing,  which  is  the  more 
extraordinary  as  to  the  first,  since  it  appears  that  he 
was  something  in  the  confidence  of,  and  much  em- 
ployed by,  the  deceased.  That  the  deceased  should 
have  omitted  them  expressly,  as  for  the  purpose  of 
making  them  wituesses,  (which  is  the  only  solution 
d  the  difficulty)  is,  in  itself,  most  improbable ;  as  he 
could  be  at  no  loss  for  neighbours  and  friends  to 
attest  his  will,  even  though  he  had  not  thought  pro-> 
per  to  confide  in  Mr.  Wilmot  to  prepare  it.  Their 
exclusion,  therefore,  is  a  circumstance,  which  it  is 
^ctremely  difficult  to  account  for,  on  the  supposition 
of  this  being  the  deceased's  act.  But  is  it  equally 
onaccountable  in  the  o/Aer  alternative,  namely,  that 
it  was  not  the  deceased's  act,  but  a  fabrication  of 
Mr.  John  Saph?  By  no  means— That  he,  either 
should  not  venture,  or  could  not  contrive,  to  embark 
tiiree  indifferent  persons  in  a  transaction  of  this 
nature,  is  extremely  likely :   as  it  also  is,  that  he 
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1822.       should  have  picked  up  something  aboat  legatees  not 
^y^     being  competent  witnesses  in  his  attorney's  office. 
N^s^     The  making  these  three  Saphs^  therefore,  attesting 
8apb       witnesses,  and  the  omission  of  any  benefit  to  them, 
Amirsoir    in  order  to  their  being  such,  is  perfectly  rciconciiable 
Wbbtcott.    with  the  notion  of  this  instrument  being  a  fabrica- 
tion—^irreconcilable  as  it  is  with  the  notion  of  its 
being  a  genuine,  and  authentic,  instrument. 

The  above  observations  go  to  the  general  credit 
of  the  attesting  witnesses,  collectively.  I  now 
proceed  to  consider  the  credit,  both  general  and 
particular,  which  is  due  to  each  of  them,  taken 
separately.  And  first,  for  Mr.  John  Saph,  who 
must  he  admitted  to  have  been  the  principal  actor  in 
this  transaction,  whether  it  be  false  or  genuine. 

And  here,  in  the  first  plea,  how  does  Mr.  John 
Baph*s  credit  stand  affected  by  his  general  cha-* 
racter?  Now  it  is  difficult  to  conceive,  a  person 
whose  credit  is  more  shaken  by  what  appears  of  his 
general  character  (which  has  been  formally  ex-* 
cepted  to)  than  Mr.  John  Saph.  His  absconding 
from  Mr.  Winch  the  attorney's  office,  with  some  of 
his  employer's  money,  is  a  particular  fact,  which  is 
spoken  to  by  witnesses  on  both  sides,  and,  indeed^ 
is  not  attempted  to  be  denied.  After  so  absconding 
'from  the  service  of  Mr.  Winch,  he  set  up  in  biuuneps 
as  a  maltster,  at  Calne ;  where  his  sisters  Eilizabeth 
and  Jane  appear  to  have  lived  with  him.  His  par^ 
ticular  transactions  at  Calne,  being  differently  re* 
presented  by  the  witnesses,  I  endeavour  to  shut  oat 
of  my  mind;  but  there  are  •several  witnesses  from 
Calne,  who  must  be  presumed  to  have  had  means  of 
knowing  him,  and  who  swear,  that,  from  their  know-' 
ledge  of  him,  generally^  they  would  not  believe  Yavx 
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npon  his  oatb.      And  other  persons,    from  other       IMS. 
places,  who  are  acquainted  witb^  and  have  grounds       7^^^ 
for  forming  an  estimate  of,  his  character,  depose  to      s^v<^i/ 
the  same  effect.    Of  the  witnesses,  on  the  other  hand,        ^^^' 
produced  in   support   of  his   character,   some  say     Atkinsoit 
**  they  do  not  know  what  character  he  bears,"  and    w«tT€OTi> 
consequently  prove  nothing.     Others   admit    that 
they  have  heard  '^  reports  to    his  disadvantage  ;*' 
and,  therefore,  prove  worse  than  nothing.     Others, 
indeed,  express  a  more  favouraUe  opinion  of  him, 
but  the  Court,  for  reasons  that  will  presently  ap* 
pear,   can  place  no   implicit  rdiance    upon  their 
testimony.    The  result,  in  short,  of  the  whole  evi<« 
deacBt  as  to  this  person's  general  character,  is,  that 
it  affects  his  credit  very  materially  :  so  that  what* 
ever  proceeds  from  the  mouth  of  such  a  witness, 
even  upon  this  consideration  only,  requires  strong 
corroboration  before  it-  is  entitled  to  belief.     The 
Court  is  bound,  however,  to  resort  to  his  evidence, 
he  not  being  an  incompetent  witness  in  law.     It  is, 
in  substance,  as  follows :-« 

He  says,  that ''  living  in  Salisbury,  at  but  a  short 
distance  from  the  deceased  (with  whom  his  mother 
had  resided  for  the  last  three  years  of  his  life  as  his 
housekeeper^  he  was  in  the  habit  of  calling  upcm  the 
deceaaed  daily,  or  nearly  so.  That  on  one  of  such 
occasions,  the  deceased  told  him,  he  intended  to 
alter  his  will;  but  that  he  should  not  employ  his 
attorney  to  alter  it,  for  that  he  had  ill  treated  him. 
This  might  be  about  three  months  before  the  exe« 
ctxtion  of  the  new  will.  After  that,  he  repeatedly 
mentioned  to  the  deponent,  whom  he  Icnew  to  have 
been  writing  clerk  to  an  attorney  for  about  three 
years,  that  he  should  alter  his  will  for  him.    In 
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i8«.      ApriU  1819,  he  drore  the  deceasSed,  who  was  acoom- 
^''^      panied  by  the  deponent's  mother  and  sister,  Ann,  as 
s^^^      far  as  Blandford,  on  their  way  to  Weymonth ;  on 
Sapb       that  jonmey,  the   deceased  told    him^   before  his 
ATKtmoii     mother  and  sister,   that  he  should  alter  his  (the 
WBtTcoTT.    deceased's)  will  for  him,  when  he  retamed  from 
Weymouth,    In  the  latter  end  of  May,  the  deponent 
met  the  deceased,  accompanied  as  before,  at  Bland* 
ford,  on  his  way  home,  and  drove   him  back  to 
Salbbury.    In  this  journey  the  deceased  said,  that 
the  deponent  should  now  alter  his  will  for  him.    The 
deponent  thinks  they  returned  the  86th  or  27th  of 
May.    On  the  following   morning,  the   deponent 
called  upon  the  deceased,  and  mentioned  to  him  the 
subject  of  his  will,   when  the  deceased  said,  *  he 
might  as  well  give  the  instructions  for  it  at  once.* 
This  was  about  nine  o'clock  in  the  morning ;  no  other 
person  was  present.     Pens  and  ink  were  on  a  table, 
standing  in  the  middle  of  the  room,  from  a  drawer 
of  which  the  deceased  took  and  gave  the  deponent 
some  paper.     The  deceased  began  by  saying,  that 
'  he  had,  by  a  former  will,  left  a  certain  sum  to 
charity,  but  he  said  that  he  should  give  part  of  that 
sum,  namely,  eight  hundred  pounds  bank  stock  to 
deponent's  sister,  Ann  Saph,  and  the  remainder  of 
such  sumf  to  deponent's  mother,   Sarah  Susannah 
Saph,  independent  of  her  husband  Robert  Saph, 
and  to  be  at  her  sole  disposal.'     He  said,  that  '  he 
should  bequeath  the  house  g^ven  by  the  former  will 
,  to  a  Mrs.  Jeboult,  to  Mrs.  Crocker,  and  her  heirs.' 

He  further  directed,  that  the  deponent's  mother 
should  be  his  sole  executrix,  and  residuary  legatee, 
still,  independent  of  her  husband,  as  before.  He 
directed  the  deponent  to  omit  a  legacy  of  200/.  to  a 
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Mr.  Atkinson,  and  to  leave  out  every  thing  given  to       inss. 
tlie  8aid  Mr.  Atkinson,  and  his  family.    He  further      T^^lf 
said,  that  *  he  would  give  the  house  in  whidi  he      s^sr^ 
lived  to  the  deponent's  mother,  for  her  life;  with       Sa» 
ranainder  to  her  two  youngest  children,  James  and    Ateimsos 
(Sarah,  instead  of  to  Mr.  Westcott,  to  whom  it  was    wmtgoyk^ 
given  by  the  former  will }  and  that  he^  Mr.  West- 
eott,  should  have  the  a^oining  house,  which  was 
given  by  the  said  former  will  to  the  deponent's 
mother,  Mrs.  Saph.*    The  deceased  then  got  up,  and 
took  out  his  former  will  from  a  cupboard  in  the 
room,  in  which  they  were  sitting,  and  g^ve  it  to  the 
deponent,  telling  him,  '  to  write  it  over  again  with 
the  aforesaid  alterations.*     The  deponent,  after  he 
had  written  the  aforesaid  instructions,   read  them 
over  loud  enough  to  be  heard  by  the  deceased  (who 
was   rather  deaf)   distinctly;    and   when   he  had 
finished,  the  deceased  said,  '  that  will  do—that  will 
do ;  that's  all  right'     The  deponent,  having  pre* 
pared  a  new  will  from  such  instructions  and  former 
will,    w^it  with  the  same  to  the  deceased,  about 
three  days  after ;  he  found  him  alone,  and  read  it 
all  over  to  him ;  the  deceased  then  took,  and  rea4# 
or  appeared  to  read  it,  all  over,  to  himself.     The 
deponent  said,  that  he  would  procure  a  light,  which 
he  accordingly   did,    when  the  deceased,    having 
taken  some  wax  from  the  ink-stand  drawer,  melted 
the  same,  and  made  a  seal  at  the  end  of  the  will, 
impressing  the  same  with  the  initials  of  bis  name, 
from  a  seal  hanging  to  the  watch  which  he  wore  in 
his  fob.    He  then  told  the  deponent,  that  *  his  bro* 
ther  and  sister,  Robert  and  Jane  Saph,  should  be  two 
of  the  witnesses  to  his  said  will,  and  that  when  they 
were  both  at  home  tpgether,  and  at  leisure,  he  would 
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1822.  execute  bis  naid  will,'  which  the  depoaent  left  wifii 
^7*^9  him.  The  deponent  had  made  one  4U-  two  drafts 
v^v-^  before  completing  the  said  will ;  but  which  he  de^ 
8APB  stroyedy  as  well  as  the  instructions  so  taken  from  the 
ATKiiitot  deceased  as  afoi'esaidi  when  he  had  completed  it. 
WsflTcoTT.  He  goes  on  to  depose,  that  being  with  the  deceased 
en  the  evening  of  the  8d  of  June,  the  deceased  told 
him,  if  hiff  brother  and  sister  Robert  and  Jane  were 
at  home  at  break&st  time,  the  following  morning,  to 
bring  them  with  him,  and  he  would  then  execute 
his  will.  On  the  following  morning  the  deponent 
went  to  the  deceased  accordingly,  and  was  followed 
by  his  said  brother  and  sister,  who  came  ia  dbout  nine^ 
o'clock ;  the  deceased*s  will  was  then  lying  on  the 
table^  he  having  previously  taken  it  from  the  cup^ 
board,  and  placed  it  there  ;  his  mother  was  the  only 
other  person  present.  The  deceased  then  '  perused 
the  first,  sheet  of  the  will,  mentally,  and  having  so 
done,  he  took  the  pen  and  ink,  and  signed  his  name 
thereto ;  the  deponent  then  took  the  pen  and  ink, 
and  wrote  J.  S.  being  the  initials  of  his  name,  in  the 
maigin  of  the  said  sheet,  and  desired  the  said  Robert 
and  Jane  Saph  to  write  their  respective  initials, 
which  they  did.'  This  was  repeated,  as  to  each  of 
the  four  sheets ;  the  deponent,  and  his  said  brother 
and  sister,  also  subscribing  their  respective  names, 
Tit  the  foot  of  the  attestation,  written  on  the  fourth 
sheet.  The  deponent's  said  brother  and  sister  then 
withdrew,  and  the  deceased,  without  saying  any 
thing,  took  the  will,  and  went  up  stairs,  whence, 
he  shortly  returned  to  the  deponent  and  his  mother, 
but  did  not  mention  the  will  again ;  having,  as  the 
deponent  believes,  left  it  up  stairs.  As  the  deceased 
never  enquired  for  his  former  will,  the  deponent  kept 
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die  same  in  bis  poMestton,  until  after  deceased's 
death."  ^J* 

Such  is  the  history  of  this  transaction  from  its     V!»^'w. 
outset  to  its  final  completion/  as  stated  by  Mr.  Joka       ^^^^^ 
Saph.    I  shall  first  briefly  advert  to  some  improbar    Ammmm 
bilities  in  his  narrative^  taken  almie ;  and  shall  then    WMnmntt 
compare  two  passages  of  it^  which  afford  the  Court 
that  opportunity ;  Uie  former^  with  the  evidence  of 
another  witness  in  the  cause ;  the  latter,  with  the 
face  and  appearance  of  the  instrument  itself. 

In  the  first  place,  then,  the  mode  in  which  these 
instructions  fure  first  communicated,  as  stated  by 
this  deponent,  strikes  me  as  a  little  improbable. 
According  to  this  witless' s  account,  the  deceased 
had  tiie  whole  matter  of  the  new  will  so  completely 
arranged  in  his  own  mind,  that  he  communicates 
full  instructions  for  it  without  hesitation,  from 
memory  only,  and  without  any  reference  whatever 
to  any  written  document.  For  it  is  not  till  after 
the  instructions  are  so  delivered  by  the  testator,  and 
taken  down  by  the  witness,  that  the  former  will  is 
fetched  from  the  cupboard.  So  accurately  are  these 
instructions,  however,  given  on  the  one  hand,  and 
taken  on  the  other,  that  when  read  over  to  the  tes«» 
tator,  on  being  reduced  into  writing,  not  an  altera* 
tion,  not  a  correction,  suggests  itself— the  testator 
says,  *'  that  will  do— 4bat  will  do — ^that's  all  right'* 

The  witness  goes  on  to  say,  that,  having  prepared 
a  new  will  from  these  instructions,  he  took  it  to  the 
deceased  about  three  days  after.  The  will,  so  pre- 
pared, is  then  read  over,  first  to,  and  after  this  by> 
the  deceased,  to  whom,  again,  although  no  interme* 
diate  draft  liad  been  submitted,  not  a  syllable  that 
requires  any  alteration  presents  itself.    The  witness 
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at  Calne,  where  he  went  to  see  him;  bat  he  does 
not  say  a  syllable  as  to  any  actual  or  imputed  tnU* 
behaviour  during  his  residence  there.    Again^  in  an- 
swer to  the  l-2th  interrogatory,  he  had  said  that  <'  in 
1818  Mr.  John  Saph  kept  a  school  in  Salt  Lane 
[Salisbury]  y  and  continued  to  keep  it  till  the  de* 
ceased's  death ;  he  thinks  he  has  left  off  keeping  it 
about  a  twelvemonth;  during  the  greater  part  of 
that  time  he  has  been^  living  with  the  respondent  at 
BIS  house  J"*    Now  the  deposition  of  this  witness 
was  not  finished  at  one  sitting-— it  broke  off  at  the 
end  of  the  13th  interrogatory.    On  the  following 
day,  after  answering  the  22d  interrogatory,  he  der 
sires  to  amend  his  answer  to  the  12th  interrogatory 
(as  to  his  cousin  John  Saph's  occupation,  &c.  during 
the  last  three  years),  by  adding  thereto^  that  ^*  he, 
Mr.  John  Saph,  had,  within  the  last  three  years,  and 
particularly  within  the  last  twelvemonth^  repeatedly 
been  visiting  at  the  respondent's  mother  at  Staple* 
ford ;  and  that  he  had,  also,  wiUiin  that  period,  been 
paying  his  addresses^  in  the  way  of  comtship,  to  a 
young  lady  at  Ringwood,  &c/'     Being  asked  by  th^ 
examiner  whether,  subsequent  to  leaving*  him  on  the 
preceding  evening,  he,  the  witness,  had  seen  Mr* 
John  Saph,  he  replied,  that,  '^  having  a  dangerous 
road  to  pass,  John  Saph  accompanied  him  home, 
he,  the  respondent,  being  on  horseback^  and  John 
Si^h  on  foot ;  and  that  they  had  returned^  in  the 
same  manner,  nearly  half-way  to  Salisbury  from 
Stapleford,  a  distance  of  seven  miles,  that  morning; 
but  the  respondent  declares,  that  in  obedience  ta 
the  strict  injunction  of  the  examiner  not  to  say  one 
word  respecting  th^  cause  to  any  person  whomso* 
ever,  he  had  not  said  one  word  to  John  Saph^  nor 
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Jahn  Sapfa  to  the  respondent,  in  any  way  or  mian-       i^^ 
ner.    What  he  now  adds  to  his  deposition  is  the       j^^ 
consequence    of   his    own    reflections/*     All    this      ^^'^-^^^ 
may,  possibly,  be  very  true  and  sincere ;  but  the       ®^J^" 
general    complexion    of   this  witnesses    deposition    ^''J^J**" 
(which  I  have  considered  with  much  attention)  by    wbstcotv. 
no  means  disposes  me  to  think  that    it  actually 
is  so.  ' 

It  is  said,  and  very  tnily,*that  in  vivd  voce  exa-  Depotitioof 
minations,  the  Court  and  Jury  have  the  benefit  of  sng  pl^eraUe, 
seeing  the  witness,  and  of  collecting,  from  his  man«  ti^to^x- 
ner  and  deportment,  whether  the  substance  of  his  aminations 
evidence    be   true  or   false.      This    advantage    is  io  open  Court! 
denied  to  our  mode  of  examining  witnesses;  but 
then  it    has  others,   with  which   examinations   of 
witnesses  in  open  Court,  vivd  voce^  are  not  at- 
tended.    It  affords  us  an  opportunity  of  consider-*^ 
iog,    maturely,  the  story  which  the   witness  has 
told,  deliberately^'^  balancing  the  parts  of  that 
Btory  one  with  another,  so  as  to  form  an  adequate 
opinion  of  its  probability  or  improbability — ^finally, 
of  inspecting   its  general  tone    and   character-^ 
irhicfa  last  to  those,  the  habit  of  whose  life  it  is  to 
consider  written  testimony,  may  ordinarily  furnish  as 
accurate  a  test  of  the  forwardness  or  shyness  of  a 
witness,  of  his  proneness  to  add  or  suppress,  and 
the  like,  as  his  manner  and  deportment  could  do  if 
tile  witness  himself  were  examined  in  open  Court-— 
where,   it  may  be  added,   very  erroneotis  impres- 
nons  of  these  are,  sometimes  at  least,  liable  to  be 
formed,  from  the  mere  embarrassment  of  witnesses,  of 
a  certain  character,  under  that  course  of  examination. 
All  this,  independent  of  the  benefit  of  deliberately 
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182?.       weighing  and  comparing  the  stories  told  by  different 

JVinitp      "witnesses.     But  to  proceed, 

Mr.  James  Gilbert  deposes,  on  the  8th  article  of 
the  allegation,  thai  "being  one  day  in  Salisbury 
after  be  had  gone  to  reside  at  Clarendon,  and  in  the 
latter  end  of  1814,  or  the  beginning  of  1815,  John 
Saph  came  to  the  deponent,  and  asked  him,  if  he 
would  be  a  witness  to  Mr.  Harcourt's  will  ?  that 
Mr.  Harcourt  had  sent  him  to  ask-x-the  deponent 
replied  that  he  would— a  day  was  fixed^  and  the 
deponent  attended;     and,   together  with  the  said 
John  Saph,  saw  the  said  William  Harcourt  execute 
his  will,  in  the  parlour  of  his,  the  said  deceased's 
house,  in  Church  Street— he  doea  not  recollect  that 
any  other  person  was  present ;  the  deponent  under* 
stood  that  Mr.  Wihnot,  of  Salisbury,  the  solicitor, 
had  made  such  will.'^ 

Now  is  the  above  statement,  relative  to  this  witness 
attesting  9k  former  yfiW  of  the  deceased,  one  upon 
which  the  Court  can  depend  ?    There  is  no  trace 
of  any  such  former  will  in  any  part  of  this  cause ; 
neither  John  Saph  nor  Mr.  Wilmot,  whom  the  wit- 
ness  understood  to  be  the  drawer  of  such  will,  make 
any  mention  of  it ;  nothing  about  it  even  is  sug* 
gested  in  the  interrogatories.    The  transaction  it- 
Self  is  most  improbable*    If  this  ^former  will*'  had 
been  prepared  by  Mr.  Wilmot,  how  came  he  not  to 
attest  it  himself,  as  he  had  the  deceased's  other  wills-, 
and  the  will  of  his  wife,  which  he  had  also  prepared  ? 
Again,  the  deceased  had  reai  -estate }  so  that  it  is 
most  improbable  diat  he  should  have  exebtited  a 
will  in  the  presence  of  any  two  only,  much  moth  of 
th€se  twOf  witnesses.     Lastly,  John  Saph  had  ab- 
sconded from  Mn  Winch's  in  April»  1814,  and  was 
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it  Calae  at  the  specified  period  of  this  transactioii,       le^. 
Bamely,  the  latter  end  of  1814,  or  beginning  of  1815.       y^^ 
All  these  circamstances  taken  together,  render  this      ^^f^r^ 
statement,  I  confess,  somewhat  incredible  in  my       ^^'^ 
opinion.     It  has  strongly  the  semblance  at  least  of    Atkinsov 
a  pare  fabrication ;  as  by  way  of  laying  a  ground, 
and  to  account,  for  other  particulars  in  his  evidenpe, 
wluch  he  might  think  in  want  of  something  of  the 
kind  to  introduce,  or  usher  them  in. 

This  witness  goes  on  to  state,  that  ^^  subsequent  to 
the  execution  of  that  will  [that  is,  of  the  will  which 
he  so  states  himself  to  have  attested,  as  above]  and 
prior  to  the  time  when  Mr.  John  Saph  applied  to  the 
deponent  to  witness  another  will,  the  time  more  par^^ 
Ocularly  he  cannot  recollect ^  the  deceased  complain* 
edof  Mr.  Wilmot  to  the  deponent/*  He  said,  that 
^  he  had  made  him  pay  a  large  bill  for  making  his 
will ;  that  he  should  never  make  another  for  him, 
or  do  any  other  business.  The  deceased  told  the 
deponent  that  he  cotdd  get  a  will  made  for  a  guinea. 
The  deponent  said,  that  he  could  get  a  will  made  for 
nothing ;  any  body  could  make  a  will  for  Aim.** 

Now,  here  again,  with  respeet  to  these  dedara^ 
tions  against  Mr.  Wilmot,  are  they  genuine,  or  are 
they  mere  inventions  to  4ay  a  ground  for  the  de- 
ceased's alleged  employment  in  this  behalf  of  Mr. 
John  Saph  ?  They  have  much  more  the  appearance 
of  the  latter  than  of  the  former,  in  my  apprehen- 
Bion  of  them.     In  the  first  place,  this  witness  takes  a 
wide  range  as  to  time ;  only  fixing  them  as  having 
been  made  sometime  between  1814  or  1816,  and 
1819.     The  probability  should  seem,  that,  if  made 
at  all,  they  were  made  soon  after  the  transaction  of 
the  ioxvEk^v  wil^  i.  e»  in  1814  or  1815^  that  being 
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/A«  will,  of  course,  I  presume,  with  Mr.  Wilmot*ii 
charge  for  preparing  which,  it  is  meaiit  to  be  in* 
ferred  that  the  deceased  expressed  himself  so  highly 
dissatisfied.  In  the  course  of  three  or  four  years  that 
dissatisfaction  would,  probably j  have  wom-off ;  and 
the  circumstance  itself  would,  probably,  have  been 
forgotten.  But  unless  these  declarations  are  fixed  at 
having  been  made  subsequent  to  October,  1818,  they 
prove  nothing ;  if  made,  the  deceased  departed  from 
them  in  his  employment  of  Mr,  Wilmot  to  draw  up 
the  two  successive  wills  of  June  and  October,  1818. 
He  departed  from  them,  indeed,  at  any  rate ;  for 
it  is  in  evidence  that  Mr*  Wilmot  was  professionally 
employed  by  the  deceased  in  August,  1810;  subse- 
quent, that  is,  by  three  months  to  the  date  of  this 
will  propounded  by  Mrs.  Saph. 

This  witness,  Mr.  John  Gilbert,  further  says,  that 
<'  one  day,  just  before  the  deceased  executed  the  will 
in  question  in  this  cause,  John  Saph  came  to  the  de* 
ponept  at  Clarendon,  and  informed  him  that  Mr« 
Harqourt  wished  him  to  come  and  be  a  witness  to 
his  will,  which  the  said  John  Saph  told  the  deponent, 
be,  the  said  John  Saph,  was  making  for  him.  The 
deponent  told  him,  that  if  it  was  a  market  day,  he 
(»hould  have  no  objection ;  and  added,  that  there  was 
no  occasion  for  him  to  com^  down,  that  his,  the  said 
John  Saph's,  brother  and  sister  would  do  as  well  y 
any  body  would  do  for  witnesses ;  or  to  that  effect. 
The  deponent  asked  the  said  John  Saph  what  was 
in  the  will ;  but  he  said  that  he  had  promised  Mr. 
Harcourt  not  to  tell;  and  he  did  not*' 

Here,  at  length,  then  we  arrive  at  a  part  of  this 
witnesses  evidence,  directly  at  vfiriance  with,  and 
ppiitradictory  of,  and  that  in  no  m^re  u^importimt 
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fNtfticohrt  tbe  evidence  of  his  comin  and  fellow*  1029, 
witness  Mr.  John  Saph.  In  tbe  first  place  we  have  ^'^^^ 
seen  that,  according  to  tbe  evidence  of  the  latter 
witness,  this  notion  of  procuring*  Robert  and  Jane 
Saph  to  attest  his  will,  originated  with,  and  proceed* 
ed  solely  from,  the  deceased ;  without  being  proposed 
to  him  by  the  witness,  or  any  other,  and  without  the 
deceased  himself,  as  in  the  first  instance,  designing 
Mr.  Gilbert  or  any  other  person  to  that  ofiSice.  The 
witness  Gilbert,  on  the  contrary,  represents  this  as 
having  been  recommended  by  him,  and  as  having 
proceeded  from  his  suggestion.  But  whatever  may 
be  9aid  of  this  inconsistency,  secondly,  the  evidence 
of  the  witness  Gilbert  as  to  the  message,  &c.  from 
tbe  deceased,  upon  this  head,  is  utterly  irreconcile- 
able  with  Mr.  John  Saph's  parallel  evidence  by  any 
process  that  I  can  apply  to  it.  Is  it  possible,  that 
if  this  person  had  really  gone  over  to  Clarendon  with 
any  such  message  as  that  spoken  to  by  Gilbert,  at 
the  e:Kpress  desire  of  the  deceased,  the  circumstance 
itself,  and  every  thing  connected  with  it,  could 
wholly  have  escaped  his  memory  p  But  not  a  sylla«- 
ble  respecting  it  occurs  in  his  deposition,  though 
taken  eight  months  before  that  of  Gilbert.  Not  a 
word  is  said  about  ^^  witnesses,''  according  tohis 
statement,  till  the  will  is  drawn  up  and  sealed ;  and 
then,  the  deceased,  himself,  proposes  his  brother  Ro- 
bert and  his  sister  Jane,  and  never  adverts  to  any 
other. 

.  Now  which  of  these  two  witnesses  the  Court  is 
to  believe,  or  whether  either  are  Q^dibie,  is  not 
very  material.  It  is  quite  sufficient  that  Mr.  John 
6aph's  evidence  not  only  is  not  confirmed,  but  is 
invalidated  b^  Gilbert's  contrary  evidence.      Not 
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1822.  4oes  this  last  witness's  deposition,  as  conteiided»  M* 
/^^f  cessarily  connect  the  deceased  with  the  execotion  of 
this  instrument.  The  passage  relied  on  as  having 
that  effect  being*  that  which  immediately  follows  the 
'^^  and^*  one  just  recited,  is  in  these  words,  "  The  deceasedf 
V«sT«;oTT.  when  the  deponent  next  saw  him,  a  week  or  two 
after,  or  perhaps  longer,  observed  to  the  deponent 
^  you  did  not  comty  alluding,  as  the  deponent  be* 
lieves, .  to  the  deponent's  not  having  attended  to  wit- 
ness his  wiiL"  Now,  as  to  this  passage  confirming 
the  truth  of  the  transaction,  or  amounting  to  % 
recognition  of  this  instrument  by  the  deceased,  it 
does  nothing  of  the  sort,  even  admitting  it  to  b^ 
genuine.  All  that  it  makes  the  deceased  say  to  Gil-* 
bert  is,  <<  you  did  not  come;''  that  might  as  well 
have  been  said  if  Saph,  or  any  other,  had  told  the 
ileceased,  that  Gilbert  was  coming  over  to  Salisbury, 
and  would  dine,  or  drink  tea,  with  him,  or  would  see 
him  for  any  other  purpose,  or  upon  any  other  bust* 
ness.  But,  in  the  next  place,  I  have  strong  doubts 
whether  the  deceased  said  any  thing  of  the  sort,  or, 
whether  the  whole  matter  of  this  last  passage  is  not 
PL  mere  after^thought  between  these  two  witnesses. 
J  suppose  it  an  after^thought,  because  the  circum* 
stance  deposed  to  is  wholly  cvtra  articulate;  ihece 
being  no  such  circumstance  pleaded.  And  although, 
where  little  or  no  intercourse  sul^sists  between  a  witr 
ness  and  a  party,  a  circuu\stance  sometimes  comes 
out  in  evidence,  with  greater  effefct,  from  its  not 
having  been  stated  in  plea ;  still,  in  the  present  case, 
considering  ti|^  intimate  connection  between  this 
witness  and  the  Saphs,  and  considering  that  he  is 
vouched  in  the  article  to  the  having  been  applied  to 
01^  a  witne&fi^'f— bis  not  having  been  vouched  to,  at 


PR£ROGATIT£   COURT  OF   CANTERBUBT.  301 

ihe  same  time,  nor  the  plea  tcverring,  this  suppoHed       Id22. 
recognition  of  that  application,  strongly  inclines  me       ^ '"^ 
to  suspect  the  whole  of  it  to  be,  what  I  have  already      wv«^ 
termed  it,  a  mere  matter  of  after-thought  between       saph 
these  two  persons.  Atkinboh 

I  have  only  one  other  observation  to  make  upon  viiToorr. 
the  evidence  of  Mr.  John  Saph :  it  results  from  a 
comparison  of  his  narrative,  not  with  that  of  any 
other  witness,  but  with  the  instrument  itself.  He 
says  (in  substance),  that  **  in  three  days  after  the  in- 
fractions were  taken  [namely,  on  the  27th  or  28th  of 
May]  the  will  waa  finished,  and  submitted  to  the 
deceased,  who  read,  &c.  and  affixed  his  seal  to  it,  as 
already  stated,  when  the  instrument  was  left  in  his 
possession  ready  to  be  executed;  but  no  time  of 
execution  teas  proposed.'^  He  further  says,  that 
'^  being  with  the  deceased  on  the  evening  of  the 
8d  of  June,  the  deceased  told  him,  he  would  exe^ 
cute  it  next  morning  J  ^  Until  the  evening  then  of 
the  3d  of  June,  it  should  seem  from  this  statement, 
that  the  execution  was  neither  fixed,  nor  even  pro«* 
posed  for  the  fourth  ;  but  this  statement  the  instru- 
ment itself  contradicts,  and  is  at  variance  with ;  for, 
upon  the  closest  inspection  of  the  instrument,  I  can  ^ 

perceive  no  trace  of  a  blank  having  been  left  for  the 
date,  and  of  the  date  having  been,  subsequently^  sup-» 
plied :  the  whole  instrument  appears  to  have  been 
written  una  tontextu ;  and  the  date  to  have  been 
inserted  at  the  time  when  the  body  of  the  instrument 
was  written. 

This  circumstance,  coupled  V(4th  the  others  already 
noticed,  is  decisive,  in  my  judgment,  and  prevents 
me  from  placing  any  sort  of  reliance  upon  the  truth 
of  the  narrative  contained  in  the  deposition  of  this 
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1822.       Witness,  Mr.  John  Sat>hy  or  upon  the  reality,  so  far 

^«^     as  it  depends  solely  upon  that  narrative,  of  the  trans^ 

v^^^      action  itself. 

sxpR  It    is    argued,     however,     that    if   Mr.   John 

Atkihsov  Saph  is  discredited^  there  are  still  two  other  an*;. 
WstTcorr.  impeached  witnesses  to  the  fact  of  execution,  upon 
whose  testimony  the  Court  is  bound  to  rely,  even  if 
it  is  under  the  necessity  of  rejecting  his.  But  here; 
in  the  first  place,  it  is  observable^  that  it  is  not 
merely  the  general  credit  of  this  witness  that  is  im** 
peached,  but  the  truth  of  his  particular  narrative. 
The  very  foundation,  consequently,  of  the  whole 
transaction  is  shaken ;  a  circumstance,  this,  which 
affects  the  credit  of  all  the  witnesses.  In  respectto 
these  other  two  Saphs,  ag^in,  although  it  is  true  that 
their  general  characters  are  not  liable  to  the  same 
objections  that  apply  to  that  of  Mr.  John  Saph,  yet 
tiiey  are  equally-  biassed  witnesses  in  this  particular 
transaction,  as  having  the  same  expectant,  if  not  di- 
rect, benefit.  They  are,  also,  equally,  or  nearly  to  the 
same  extent,  implicated  in  this  fraud,  if  it  be  one; 
and  to  the  penal  consequences  of  failing  to  sustain 
it,  they  are  all  three  liable  in  common.  And  not 
only  are  they  biassed  and  implicated  witnesses,  bat 
there  is  a  '^  suppressio  veri*^  in  the  deposition  of  one 
at  least  of  the  two  (on  a  point  not  immediately 
connected  with  the  Jactum  of  this  instrument),  whicbf 
independent  of  other  considerations,  by  no  means 
tends  to  create  a  favorable  impression,  on  my  mind» 
of  the  credit  due  to  them. 

*  It  is  in  evidence  that  this  young  woman  Jane 
Saph  actually  resided  with  her  brother  at  Calne. 
Now,  whether  he  behaved  ill,  or  whether  he  was 
used  ill  there,  as  Gilbert  represents,  she  must  have 
known  that  he  went  to  Calne  upon  quitting  Mr. 
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Winch's,  ivhere  he  set  up  as  a  maltster ;  and  that  16S2« 
lie  g^ot  into  disputes,  and  was  nnder  difficulties  at  7^^ 
Calne«  She  must  also  have  perfectly  known  die  s^w-^**^ 
circumstances  under  which  he  left  Mr.  Winch's.  *^5" 
Yet  in  answer  to  the  fourth  and  fifth  interrogatories,  ^*^J,y^* 
she  deposes,  that  ^<  she  does  not  know  whether  her  Wmnamsk' 
fellow -witness  and  brother  John  Saph  left  Mr« 
Winch's  service  voluntarily,  or  whether  he  was 
discharged  therefrom  ;  neither  does  she  know  upon 
what  account  it  was,  if  he  was  so  discharged.  She 
does  not  recollect  into  what  trade  or  business  he 
went,  after  leaving  Mr.  Winch's  employ,  nor  where 
he  immediately  afterwards  lived;  that  he  has  been, 
occasionally,  absent  from  home,  but  not  for  long 
together ;  that  she  has  never  known  her  said  brother 
to  be  involved  in  debt,  nor  insolvent,  &c.  &c/' 
This,  I  repeat,  is  a  suppressio  vtri,  upon  a  collateral 
point,  by  no  means  creditable  to  the  witness.  Nor 
am  I  at  all  satisfied  that  the  brother  Robert  is 
wholly  clear  of  the  same  imputation.  He  was  exa« 
mined  in  August,  1820,  and  then  stated  himself  to 
have  been  seventeen  years  old  in  the  December  pre- 
ceding: he  was,  therefore,  between  eleven  and 
twelve  when  his  brother  was  discharged  from  Mr» 
Winch's  service  in  April,  1814.  He,  however,  pro- 
fesses the  same  utter  ignorance  of  all  the  circum- 
stances attending  that  discharge  as  the  last  witness ; 
an  ignorance  which  I  can  hardly  suppose  to  be  real, 
considering  his  age  at  the  time ;  and  that  the  whole 
family  have  been  residing  togetber^  at  Salisbury^ 
nearly  ever  since.  So  much  for  the  general  credit 
doe  to  these  witnesses ;  and  now  for  the  particular 
credit  due  to  theii'  account  of  the  transaction  in 
4uipute»  ' 
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Id  proportioQ  as  these  two  witnesses  have  been 
less  connected  with  that  transaction  than  the  witness 
whose  narrative  of  it  has  been  already  examined, 
the  means  of  the  Court  to  ascertain  the  truth,  or  to 
detect  the  falsehood  of  their  narratives,  are  obvi- 
ously abridged.  One  or  two  observations,  however, 
occur,  as  upon  the  face  of  the  account  given  by  these 
two  witnesses  of  the  act  of  the  execution. 

The  counsel  for  Mrs.  Saph  have^  argued  much  for 
the  genuineness'of  the  transaction,  and  consequently 
of  the  instrument  under  review,  from  the  three  wit* 
nesses  concurring  strictly  in  their  account  of  the 
manner  in  which  this  instrument  was  executed  by 
the  deceased.      The  truth  of  the  premises  I  am 
ready  to  assent  to ;  in  the  propriety  of  their  infer* 
ence  I  am  not  disposed,  unreservedly,  to  acquiesce. 
Concurrence  up  to  a  certain  extent,  most  unques- 
tionably, evinces  truth  and  sincerity;  but  the  in- 
stant that  it  savours  of  preconcert,  it  operates  the 
other  way.    Now  diese  witnesses  concur  in  stating 
one  circumstance  at  least,  to  an  extent,  that  savours 
strongly  of  preconcert  in  my  judgment.  '  They  all 
depose  that  the  deceased  read  over  the  will  appa« 
rently  to  himself,  or^  as  one  of  the  witnesses  ex->^ 
presses  it,  mentally,  and  then  executed  it,  sheet  by 
sheet ;  that  is,  that  he  so  perused,  and  then  signed 
the  first  sheet,  which  the  witnesses  attested  by  their 
initials ;  and  so,  of  the  remainder ;  repeating  this 
cumbrous  and  operose  process  (no  very  likely  cir* 
cnmstance  in  itself)  four  times ;  the  instrument  con- 
sisting of  as  many  sheets.     Now  that  all  the  three 
witnesses  should  not  only  remember  this  circum- 
stance, but  should  remember  to  specify  it  with  the 
particularity  which  they  all  do,  in  their  respective 
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depositions,  does  savour  strongly  of  preconcert,  con*       1822. 

sidering  who  these  "witnesses  are,  and  how  they  are       y**^ 

connected  together.      The  mode  of  executing  the 

instrument  (sheet  by  sheet)  is,  I  have  already  said, 

no  very  usual  or  likely  one  for  the  deceased  to  have    Atkih»o» 

adopted.     It  is,  too,  I  may  further  observe,  not  very    Wbstcott. 

probable  that  the  deceased,  an  old  man  of  eightyi 

should  have  perused  the  will  at  all,  mentally  or  other* 

wise,  at  the  instant  of  execution.      The  deceased 

himself  had  given  instructions  for  it,  which,  when 

taken,   were  read  over  to^  and  approved  by  him. 

The  will  itself,  when  drawn  up,  was  also  read  over 

first  to,  and  then  by  the  deceased,  at  the  time  of 

his  affixing  his  seal  to  it.     The  deceased  had  the 

intermediate  possession  of  it  from  that  time  to  the 

time  of  execution;   an  interval   of  at  least  three 

days.     All  this  according  to  the  evidence  of  Mr. 

John  Saph.     That  the  deceased,  under  these  cir* 

cumstances,   should  have  perused  this   instrument 

as  they  describe  him  to  have  done,  in  the  presence 

of  these  three  witnesses,  whom  he  must  have  kept 

waiting,  accordingly,  during  the  operation— -one  of 

the  three,   a  young  apprentice,   pressed  into  this 

service  of  attesting  the  will  during  an  interval  in 

'which  he  had  merely  stept  home  for  his  breakfast^* 

is  a  little  unlikely. 

I  am  not  aware  that  ihe  depositions  of  these  two 
witnesses  suggest  any  further  material  observation, 
nor  am  I  willing  to  press  against  them,  to  any  thing 
of  a  harsh  extent,  the  one  or  two  remarks  which 
they  have  actually  suggested.  It  will  be  quite  suffi- 
cient to  observe,  that  the  testimony  of  these  two 
witnesse&--«o  biassed— -so  implicated— «so  not  devoid 
of  suspicion  upon  the  face  of  their  testimony— by 
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no  means  fornishes  the  evidence  of  their  fellow-wit- 
ness, Mr.  John  Saph,  with  that  sort  of  corrobora- 
tion of  which  it  stands  in  absolute  need  in  my  judg* 
m^it :  and,  in  conclusion,  I  may  safely  dismiss  the 
evidence  upon  the  condidit  with  this  general  re- 
mark :— It  is  very  far  from  satisfying  the  moral  con- 
viction of  the  Court  against  all  the  probabilities 
which  have  been  already  stated,  that  this,  really 
and  truly,  was  the  deceased^s  own  act. 

Before  actually  dismissing  it,  however,  it  may  be 
requisite  that  the  Court  should  redeem  its  promise 
of  saying  a  word  as  to  the  purported  legacy  of  the 
<*  Bank  stock''  to  Ann  Saph,  apparent  on  the  face 
of  this  instrument. 

The  deceased,  Mr.  Harcourt,  jointly  with  his 
wife  during  her  life,  was  a  holder  of  Bank  stock, 
which^  as  long  back  as  1790,  had  amounted  to  604/. 
stock,  and  which  had  increased,  by  bonusses,  to 
742/.   10^.  stock,  producing,  as  at  10  per  cent^  an 
annual  income  of  74/.  5^.     The  dividends  were  re- 
ceived by  Messrs.  Hoares,  of  London,  and  carried 
to  the  credit  of  Mr.  Atkinson ;  who  accounted  for 
the  amount,  from  time  to  time,  to  the  deceased.  Out 
of  this  same  Bank  stock  he  had  given,  by  the  vnlls 
of  1818,  ^^80  much  as  would  produce  001.  per  ann^ 
to  a  purpose,  and  '<  the  remainder**  in  a  mannei; 
already  stated.     This  third  will,  however,  purports 
to  bequeath  «'  800/.  Bank  stock**  (worth  nearly  2000/. 
and  more  by  57/.  10^.  of  that  stock  than  the  testator 
had  to  bequeath)  to  Miss  Ann  Saph,  and  ^*  the  ro- 
mainder^**  specifically,  to  the  mother  Mrs.  Saplk 
Why,  here  again  is  a  circumstance  utterly  incon^ 
sistent  with  any  notion  of  this  instrument  being  the 
deceased's  act;  but    easily  reconcileable  with  the 
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fappofition  of  its  being  a  fabrication  of  these  Saphs^ 
ivhich  it  is  admitted  that  it  must  be,  if  it  be  not  the 
act  of  the  deceased.  The  deceased,  who,  of  course, 
was  fully  acquainted  with  the  nature  and  properties  of 
Bank  stock,  could  not  but  have  discovered  this  obvious 
blander  whilst  repeatedly  perusing,  first  the  written 
instructions,  and  then  the  will  itself,  as  already  ob* 
served ;  granting  even  that  he  might  have  committed 
it,  by  saying  J  as  deposed  to  by  Mr.  John  Saph,  that 
he  should  g^ve  his  sister  Ann  **  8001.  Bank  stock/' 
and  ''  the  remainder^  to  his  mother,  in  the  first  in<p 
stance*  But  there  is  no  improbability  in  the  com-* 
mi^on  of  this  blunder  by  the  Saphs ;  thof  may  well 
be  supposed  ignorant  of  the  rate  of  interest  payable 
on  Bank  stock ;  and  as  it  appeared  by  the  former 
will  that  the  deceased  had  more  than  sufficient  Bank 
rtock  to  produce  60/.  per  ann.  (which  itself  at  6  per 
cent.  9  the  standard  rate  of  interest,  would  require 
12O0/.),  they  might  very  naturally  conceive  that  the 
deceased's  interest  in  that  fund  was  quite  sufficient^ 
to  cover  these  several  bequests  of  *^  800/.  Bank 
stock,"  aiid^'  a  remainder." 

An  attempt,  however,  a  last  attempt,  has  been 
made  to  support  the  credit  and  character  of  this  in- 
strument, by  what  are  technically  called  ^^  recogni* 
tions  ;'**  that  is,  by  declarations  or  acts  of  the  alleged 
testator  referring  to  this  instrument.  Previous  acts 
or  declarations,  as  of  dissatisfaction  with  his  former 
will  or  the  like,  there  are  none,  excepting  the  de- 
clarations spoken  to  singly  by  Mr.  John  Saph; 
which,  for  reasons  that  need  not  be  repeated,  are 
entitled  to  no  sort  of  consideration  from  the  Court. 
Bat  still  clear  and  distinct  subsequent  recognitions 
of  this  will,  proved  as  clearly  and  distinctly  by 
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1822,  witnesses  above  exception  and  suspicion,  might  alter 
^ntty  tj^g  ^hole  complexion  of  this  case,  and  carry  irre- 
sistible conviction  to  the  mind  of  the  Court  that  the 
paper  set  np  in  it  is,  what  it  asserts  itsejf  to  be,  the 
deceased's  will.  It  is  material  therefore  to  consider, 
both  who  the  witnesses  are  that  speak  to  them,  and 
what  the  asserted  recognitions^  themselves,  amount 
to. 

Two  witnesses  only  (besides  Mr.  James  Gilbert, 
the  supposed  recognition,  contained  in  whose  deposi- 
tion, I  have  already  said,  giving  it  credit,  amounts 
to  nothing)  have  been  relied  on  in  this  respect— a 
Mrs.  Betsy  Bursey,  and  a  Mrs.  Eliasabeth  Gilbert. 

Bursey,  by  business,  a  dress-maker,  at  Lyming-* 
ton,  is  the  intimate  friend  of  Mrs.  Saph,  whom  ^ 
confesses  to  have  ^'assisted  her  memory'*  in  some 
things  relative  to  which  she  has  been  subsequently 
examined;  she  has  been  active  too  in  collecting 
testimony  in  the  cause.  Now  I  do  not  mean  to  say 
that  these  are  circumstances  which  would,  at  all, 
induce  the  Court  not  to  take  this  person's  oath  to  a 
mere  matter  of  fact;  but  they  are  circumstances 
which  do  induce  the  Court  to  listen  to  her  with  some 
degree  of  suspicion,  when  she  is  brought  to  speak 
to  expressions  said  to  have  been  used  by  the  deceased 
several  years  before—expressions  liable  to  misap*- 
prehension,  possibly  insincere,  and  certainly  not 
unlikely  to  be  distorted  and  exaggerated  in  the  de- 
position of  a  witness,  whose  scanty  memory,  in  re* 
spect  of  them,  is  admitted  to  have  been  eked  out 
by  th?t  (or  the  invention)  of  Mrs.  Saph.  The  de* 
clarations  too,  themselves,  when  accurately  consi- 
dered, amount  to  little  or  nothing ;  they  are  either 
equivocal  or  immaterial  j  and  by  no  means  directly 


PR£ROOATIVE  COURT  OF  CANTERBURY. 


200^ 


00816  up  to  what  I  am  bound,  in  law,  to  consider 
distinct  recognitions  of  this  will. 

Mrs.  Gilbert's  evidence  is  of  still  less  weight. 
She  is  the  sister  of  Mrs.  Saph,  and  the  mother  of  the 
witness  James  Gilbert,  whose  evidence  has  already 
undergone  the  investigation  of  the  Court  Her  de-* 
position  is  opan,  in  its  outset,  to  the  same  remark 
which  was  applied  to  that  of  her  son ;  that  of  bear- 
ing a  sttong  internal  character.  For  instance,  speak- 
ing of  her  nephew  John  Saph,  she  says,  that  '^  be 
misapplied  some  of  his  master's  money,  which  she 
considers  a  mere  frolic  of  youth;  she  believes  him 
to  be  a  good  young  man.*'  Such  is  her  moral  esti- 
niate  of  the  tra^isaction  at  Winch's,  and  of  her  ne-' 
phew's  general  conduct  and  character^  Again — ^her 
exaniination  broke  off  at  five  o'clock  *4p«ni  a  Mon- 
day, and  she  was  appointed  to .  attend  the  examiner 
at  seven  o'clock  on  the  same  evening.  Instead  of 
this,  however,  she  does  not  in  fact  so  attend  again 
until  the  Wednesday  evening  following,  at  the  same 
hour,  by  reason,  as  pretended  at  least,  of  indispo^ 
sition  ;  and  then,  after  forty-eight  hours  "  recollec** 
tion,"  as  she  terms  it,  she  desires  to  amend  her  de- 
position, as  taken  by  the  examiner,  upon  the  second 
article  of  her  sister's  allegation.  Now  that  deposi- 
tion, as  already  taken,  was  pretty  minute  as  to  fa- 
vors conferred  by  the  deceased  upon  her  sister  Mrs. 
Saph ;  but,  after  an  interval  of  two  days  (admitted 
by  her  to  have  been  spent  at  the  Saphs,  in  the  com- 
pany of  both  mother  and  son,  though  she,  too,  pro- 
teats  to  the  examiner  that  not  a  syllable  was  ex- 
changed between  them  on  the  subject  of  the  suit, 
after  that  interval  I  say)  for  "  recollection,"  she 
comes  out  with  a  bng  story,  wholly  extra  articulate. 
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^^*  of  Mrs.  Saph  having  skewn  her  aboot  Clirtsttnasi 

Ttrm.  I8I89  three  notes  of  hand  (as  she  calls  them),  given 

^^'^'"^  tb  her  by  the  deceased ;  the  one  for  100/. ;  the  other 

^rf^  for  30/.  odd;  and  the  third  for  25/.     She  says,  thai 

^™d*^"  (tfter  this  (consequently  in  1819)  she  heaid  the  de- 

WMTcort,  ceased  Mr.  Harcourt  say,  that  a  very  unpleasant 


thing  had  happened  to  him,  relative  to  a  Mrs.  AlU 
(to  whom  he  had  left  10/.  by  his  will)  appearing  to 
be  entitled  to  some  honses  and  land  under  fiae  will 
of  his  late  wife,  which  he  (Mr.  Harcour£),  conceiv- 
ing them  to  belong  to  him,  had  sold ;  but  the  value 
of  which  he  was  nofw  obliged  to  refund  to  this 
Mrs.  Alie.  And  she  adds,  that  sometime  after  this 
again f  her  sister  Mrs.  Saph  told  her,  that  Mr.  Uar« 
court  had  taken  back  the  three  notes,  amounting 
together  to  UK)/,  odd ;  and  had  given  her  one  note 
for  460/.,  which  note  she  then  produced,  and  shewed 
to  the  witness. 

The  account  furnished  by  the  witness  John  Sapb, 
relative,  as  it  should  appear,  to  this  saaie  note  of 
hand  for  4^/.,  is  as  follows:— In  answer  to  an  in-* 
terrog^tory  suggesting  him  to  have  said^  that  '^  even 
if  the  will  would  not  stand,  still  that  his  mother  had 
the  deceased's  note  of  hand  for  a  considerable  sum,*' 
this  witness,  after,  in  the  first  place,  denying  the 
use  of  that,  or  any  similar  expression,  goes  on  to 
state,  that ''  the  only  note  of  hand  he  ever  knew  of, 
as  given  by  the  deceased  to  his  mother,  the  pro* 
ducent,  is  one  for  4a0/.,  which  was  given,  as  the 
deceased  told  the  respondent,  for  what  he  owed  to 
the  producent,  and  for  a  sum  of  money  lent  to  him 
by  the  respondent's  sister,  Ann  Saph,  who  was  just 
come  of  age,  to  enable  him  to  pay  the  relations  of 
his  deceased  wife  some  monev.  which  the  deceased 
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1mm],  inadvertently,  and  conceiving  it  to  be  his  own, 
apfdied  to  bis  own  use."  He  says,  that  <^he,  at 
the  desire  of  the  deceased,  drew  such  note,  which 
was  to  secure  both  his  mother  and  his  sister,  as  he 
now  best  recollects,  in  the  latter  part  of  1818;  that 
lie  has  seen  it  once  since,  in  his  mother's  possession ; 
but  whether  before  or  since  the  deceased's  death,  he 
cannot  recollect/*  He  further  answers,  that  ^^  if  the 
same  is  now  in  existence,  he  does  not  know  in  whose 
care,  custody,  power,  or  control,  it  is." 

Now  it  appears  from  the  above,  and  by  the  names 
^  Alie**  and  **  Hey  ley'*  (which  are  nearly  idem  so^ 
nantiaf  especially  vulgarly  pronounced),  that  the 
transaction  to  which  these  witnesses  would,  some 
how  or  other,  refer  this  matter  of  the  '<  notes  of 
hand,"  is  the  identical  transaction  deposed  to  by 
Mr.  Fletcher  Wilmot,  in  speaking  of  the  deceased 
having  altered  his  will  of  June,  1818,  by  that  of  Oc- 
tober in  the  same  year,  as  already  stated,  in  conse- 
quence of  his  displeasure  at  the  conduct  of  a  Mrs. 
'*  Heyley,'*  a  legatee  in  the  former  will,  in  making 
some  claims  upon  him  as  under  the  will  of  his  de- 
ceased  wife.  But  he  deposes  to  the  deceased's  having 
borrowed  money  of  Mr.  Atkinson,  and  not  of  these 
Saphs,  to  pay  Mrs.  Heyley's  demand;  and  the 
transaction  itself  plainly  belongs  to  the  former  year 
1818,  and  not  to  the  year  1819,  where  Mrs.  Gilbert's 
evidence  would  place  it.  Not  to*  dwell,  however, 
upon  these  inconsistencies,  this  circumstance  of  the 
notes,  altogether,  is  one  of  a  very  suspicious  cha- 
racter. If  the  transaction  itself  were  fair  and  ge- 
nuine, how  is  it  possible  that  it  should  not  have  been 
brought  forward  in  some  shape  (for  instance,  in 
proof  of  the  intimate  connexion  between  the  Saphs 
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dnd  the  deceased,  and  of  the  obligations  which  they 
mutually  conferred  upon  e^ch  other)  daring  the  long 
pending  of  this  cause?  Mrs.  Gilbert' s  account  of 
it,  after  an  interval  of  forty-eight  hours  for  "  recol- 
lection," confessedly  spent  with  the  Saphs,  by  no 
means  either  clears  up  the  character  of  the  alleged 
transaction  itself,  in  my  judgment,  or  impresses  me 
with  a  favorable  opinion  (and  it  is  with  this  view 
iilone  that  my  attention  has  been  directed  to  it)  of 
the  credit  due  to  her  testimony  in  other  particulars. 

But,  lastly,  supposing  even  this  witness,  Gilbert, 
entitled  io  full  credit,  still  the  declarations  to  whidi 
she  has  deposed  would  leave  the  case  pretty  much 
where  they  found  it.  They  are  of  the  same  cha- 
racter as  those  spoken  to  by  Bursey^  and  are  open 
to  the  same  remarks.  At  all  events,  they  are  by  no 
means  so  forcible  as  those  of  a  contrary  tendency 
stated  by  Nash  and  Randall,  witnesses  wholly 
unim peached;  which  are  directly  referential  to  the 
will  of  October,  1818,  and  are  plainly  inconsistent 
with  the  alleged  subsequent  will  of  June,- 1810,  pro- 
pounded on  Mrs.  Saph's  part. 

Supposing,  then,  the  case  to  have  rested  here, 
the  Court  would  have  felt  itself  bound  to  pronounce 
against  the  instrument  propounded ;  looking,  in  the 
first  place,  to  the  improbability  that  it  should  be, 
and,  secondly,  to  the  insufficiency  of  the  evidence 
tendered  in  proof  of  ite  being,  the  deceased's  wiU, 
Before  actually  arriving,  however,  at  this  conclu- 
sion, k  is  proper  that  I  should  notice  the  evidence 
which  has  been  intfoduced  into  this  case,  on  the 
direct  question  of  whether  the  signature  is,  or  is  not, 
in  the  hand-writing  of  the  deceased. 

Evidence  as  to  hand-writing,  in  questions  touching 
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lie  factciin  of  any  instrument,  is  (or  may  be)  com- 
mon to  both  parties.  Affirmative,  may  be  produced 
by  the  parties  setting  up  the  instrument ;  and  nega- 
^VBy  by  those  whose  object  it  is  to  impeach  it  The 
advantage  to  be  derived  from  either  is,  in  a  great 
measure,  dependant  on  circumstances.  Where  nei« 
ther  the  character  of  the  transaction,  nor  the  credit 
of  the  witnesses,  is  materially  affected ;  affirmative 
evidence  upon  this  head  is  unnecessary ;  and  nega- 
tive is  unavailing :  the  converse  of  both  these,  al- 
most necessarily,  follows,  where  the  transaction  is 
suspicious,  and  where  the  witnesses  are  discredited. 
Such  evidence,  indeed,  either  affirmative  or  nega- 
tive, is  commonly  inconclusive,  for  obvious  reasons ; 
the  former,  from  the  exactness  with  which  hand- 
writing may  be  imitated ;  the  latter,  from  the  dis- 
similarity which  is  often  discoverable,  in  the  hand- 
writing of  the  same  person,  under  different  circum- 
stances. Still,  however,  it  is  admissible  evidence  in 
these,  as  in  other  Cotlrts ;  although  the  assertion  that 
greater  weight  is  attached  to  it  here,  than  in  other 
Courts,  is  by  no  means  correct.  On  the  contrary, 
the  rule,  Aere,  rather  inclines  to  hold,  that  a  will 
cannot  be  proved  by  mere  evidence  to  the  hand- 
writing of  (without  some  concomitant  circumstance, 
as  the  place  oi  findings  or  the  like  to  connect  it 
with)  th^  party  whose  suggested  will  it  is. 

In  the  present  case,  however,  evidence  as  to  the 
deceased's  hand-writing  was  not  merely  admissible  ; 
but  affirmative  was  actually  called  for,  from  the 
parties,  that  is,  who  have  propounded  this  instru* 
ment,  from  the  circumstance  of  negative  being  ten- 
dered, by  its  opponents,  in  every  capable  shape. 
Nor  werQ  they  unaware  of  this,  as  it  should  seemy 
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1823.      from  their  having  pleaded,  the  affirmative ;  althouf  h 

^J^V     they  have  not  ventured  to  produce  a  single  vf itness 

\,^vw      to  an  opinion^  that  the  signatures  tothe  asserted  will 

8a»       are  of  the  deceased's  hand-writing.     The  first  cir- 

ATfturtoa    cumstance,  therefore^  that  strikes  one  on  taming  to 

WmcoTT.    t^is  part  of  the  case,  is,  that  the  evidence  is  all  upon 

ooie  side ;  on  that  side,  too,  in  favour  of  whidh,  in 

the  view  just  taken  by  the  Court,  the  scale,  idde- 

paident  of  it,  decidedly  preponderates. 

I  have  said,  and  repeat,  that  negative  evidence  of 
this  kind  was  vouched  by  the  parties  opposing  this 
instrument,  in  every  capable  shape.  For  it  was,  in 
substance,  pleaded  by  them,  not  only  1st,  that  the 
subscriptions  to  this  instrument  were  not  those  of  the 
deceased  in  the  cause,  and  were  known  not  to  be  such 
by  persons  who  had  seen  him  write,  and  were  acquaint- 
ed with  his  manner  and  character  of  hand-vrriting ; 
but  it  was  further  pleaded,  2dly,  that  the  said  signa- 
tures would  appear  not  to  be  those  of  the  deceased, 
on  a  comparison  of  them  with  other,  his  admitted, 
signatures;  Sdly,  that  they  would  appear  to  be  of  the 
proper  hand-writing  of  Mr.  Jolm  Saph ;  4thly,  that 
they  would  appear  to  be,  let  who  would  write  them, 
written  in  a  feigned,  and  not  in  a  natural,  hand. 

Now,  as  to  the  first  of  these  four  special  allega- 
tions, no  witness  has  been  produced  who  will  under- 
take to  swearpfrom  a  previous  knowledge  of  the 
deceased^ s  hand-writing^  derived  from  having  seen 
him  write,  that  the  subscriptions  to  the  instrument 
in  question,  are  not  those  of  Mr.  Harcourt,  the  party 
deceased  in  the  cause.  Mr.  Wilmot  ventures  nearest, 
but  does  not  go  the  whole  length,  possibly,  as  much, 
from  his  disinclination<--«L  disinclination  which  is 
common  to  most  of  us'^-to  depose  positively  to  such 
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a  bctj  as  from  aoy  ^eat  doubt  which  he  entertains 
opon  the  subject.  But  I  am  yet  to  learn,  that  this 
absence  of  evidence  npon  the  first  of  the  four,  is  a 
bar,  as  asserted,  to  the  reception  of  any,  upon  the 
other  three.  The  assertion  has  proceeded  from  an 
utter  misconception,  as  I  take  it,  of  the  tme  meaning 
of  the  maxim,  that  ^^  the  best  eridence  must  be 
given,  of  which  the  nature  of  the  thing  is  capable." 
But  the  application,  at  all,  of  that  ruk  (into  the 
true  meaning  of  which  this  is  not  the  right  place 
to  inquire)  to  the  present  case,  assumes  this  posi- 
tion, namely,  that  **  the  evidence  of  witnesses  ac- 
quainted with  the  supposed  writer,  and  who  have 
acquired  a  previous  knowledge  of  his  hand-writing 
from  seekig  him  write,  is  the  best  proof  of  hand- 
writing-*-^ position  to  which,  if  laid  down  univer- 
sally, and  without  limitation,  I  am  not  disposed  to 
accede.  It  may,  or  may  not^  be  the  best,  according 
to  the  means,  and  extent  of  the  witness's  inform- 
ation, who  deposes,  one  way  or  the  other,  from  such 
previous  knowledge  j  may  be  the  best,-that  is,  where 
these  are  ample ;  and  may  be  very  far  from  it,  where 
these  are  scanty,  or  abridged.  Suppose  the  case  of 
two  persons  who  have  written,  for  years,  at  the  same 
desk;  the  evidence  of  one  of  these  to  the  other^s 
hand-writing,  from  his  previous  knowledge  of  it  so 
derived,  may,  for  aught  that  I  know,  be  the  best 
evidence  which  the  nature  of  the  thing  admits.  But 
suppose  the  case  of  two  persons,  one  of  whom  has 
seen  the  other  write  only  a  few  words,  or  only  once, 
or  many  years  ago-— will  it  be  said  that  the  evidence 
of  that  one,  to  the  hand-writing  of  the  other,  from 
his  previous  knowledge  of  it,  so  derived  (which, 
still,  be  it  observed,  is  that  of  a  witness  deposing  to 
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1S22.       the  party's  hand- writing  from  a  previous  knowledge 
TriiUiy      0f  it^  acquired  by  having  seen  him  write)  is  the  best 
x^^,^      evidence?  is  better  (for  instance)  than  persons  of 
saph        competent  skill  and  experience  could  famish,  after 
Atktnson     comparing  the  signature  (for  instance)  .in  dispute^ 
Wjbs^ott.  '  ^i^h  ten,  or  twenty,  admitted  signatures  of  the  same 
party,  made,  about  the  same  time,  and  under  not  dis- 
similar circumstances  ?    The  proposition  can  hardly, 
I  think,  be  seriously  maintained.     All  evidence,  as 
to  the  hand-writing  of  any  party  is  the  mere  state- 
ment of  an  opinion  formed  by  the  witness,^  on  com- 
paring a  writing  said  to  be  his,  with  some  standard ; 
and  to  say  that  the  mere  having  seen  that  party 
write,  furnishes,  under  all  circumstances,  and  uni- 
versally, the  best  standard,  would,  in  my  judgment 
be  absurd.     I  not  only  conceive,  therefore,  that  the 
maxim  of  law  which   has  been    invoked  into  this 
part  of  the    case,  has  been  misunderstood,    in  the 
attempted  application  of  it ;    but .  I  deny  the  uni-. 
versality,  at  least,  of  the  position  which  has  been 
assumed,  in  the  first  instance,  in  order  to  its  being, 
invoked  into  the  case  at  all. 

Evidence,  therefore,  upon  these  last  three  heads, 
being  clearly  admissible,  notwithstanding  the  ab^-. 
sence,  or  failure,  of  evidence  upon  the  first,  is  any 
other  valid  reason  assignable  for  its  exclusion  ?  I 
am  aware  of  none.  Evidence  of  this  description  has 
always  been  received  in  these  Courts  (a).  In  the 
cases  of  Revett  v.  Braham  (b),  and  The  King  v. 
Cator,  and  others  (c),  it  has,  also,  been  admitted  in 
other  Courts;  and  although  under  the  special  cir^ 

(a)  See  Beaamout  r.  Perkins,  1  Phillimorei  78. 
'  (6)  4  T.  R.  407. 
(c)  4  Eispinasse;  N.  P.  C.  1 17. 
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\.  late  case,  that  of  Gurney  i).  Lofalg- 

ourt  of  King's  Bench  did  refuse  a 

a  applied  for  on  the  ground  that  the 

.^isi  Prius  in  that  case  had  reject td  suck 

.y  I  cannot  deem  that  refusal  decisive  against 

iieral  admissibility,  at  least  in  these  Courts. 

«5uch  evidence  being,  then,  upon  the  v^hole,  ad<- 

missible  in  this  case,  it  remains  only  to  see  to  what  it 

actually  amounts. 

It  is  impossible  that  evidence  of  this  sort  can  be 
stronger,  or  amount  to  more.     The  witnesses  who 
have  been  examined,  in  proof  of  these  special  aver<^ 
mehts,  have  given  it  as  their  opinion,  quasi  uno  ore^ 
1st,  that  the  subscriptions  to  the  will  propounded^ 
«re  not  of  the  hand-writing  of  the  deceased;  a  num- 
ber of  whose  genuine  signatures  were  submitted  to* 
them,  at  the  time  of  their  examination,  for  the  pur-*: 
pose   of  being  compared   with  those   in  dilute  y 
2dly,  that  they  are  written  in  a  feigned,  and  not  in  a* 
natural  hand;    9dly,   that  they  are  of  the  proper, 
hand-writing  of  Mr.  John  Saph. 

The  persons  who  speak  to  these  several  par-^ 
ticolars  (6),  are  persons  of  skill,  persons  whose  pro* 
fession,  I  may  almost  say  that  it  is,  to  examine 
hand-writing,  critically,  in  order  to  the  detection  of 
forgery.  In  cases  where  witnesses  of  this  descrip- 
Uoa  entertain  different  opinions,  they  may  so -neu- 
tralize each  other,  that  their  evidence,  as  taken  alto-f 
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(a)  5  BamewaU  &,  Alderson,  130. 

(b)  The  witnesses  examined  upon  these  allegations  were 
Joseph  Hame,  Esq,  Inspector  of  Franks  at  the  General  Post 
Office;  Mr,  John  Richard  Taylor,  Inspector  of  Franks  at  the 
Ceneral  Post  Office;  and  Mr.  William  Henry  Nelson,  a  clerk 
tt  the  Power  pf  Attorney  Office  at  the  Bank  of  Englsyad. 
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getfaer,  is  good  for  nothing.  But  that  is  not  the  ctse 
'j^^      here.    These  witnesses  all  give  their  opinion  as  to 
s^pv^w     each  of  these  several  particulars ;  some  indeed  with 
*^»v       greflrf^er,  and  some  with  less  confidence,  but  they  all 
AvsinMV    give  it  one  way.    As  to  one  particular,  namely,  as 
WsrvcovT.    to  these  signatures  being  in  a  feigned,  and  not  in  a 
natural  hand,  they  all  speak,  without  the  slightest 
hesitation,  and  with  ihe  fullest  confidence.    They 
say  that,  acting  with  all  caution,  where  they  enter- 
fain  any  doubts,  they  either  state  those  doubts,  or 
decline  giving  an  opinion,  altogether.     Here^  as  to 
this  particular,  they  neither  state  any  doubts,  nor  are 
backward  in  drawing  their  conclusions----conclu8ion8 
in  which,  in  substance,  they  aU  agree. 

There  certainly  is  a  very  considerable  likeness,  to 
a  common  observer,  between  the  deceased's  alleged 
signatures  to  the  wiU  propounded,  and  his  admitted 
rigroature  to  the  prior  will  of  October,  1818 }  frcm 
which  last,  by  the  way,  the  first  of  the  two,  if  not 
tiiose  of  the  deceased  lumself,  most  probably  were 
copied.   At  the  same  time  there  is  one  feature  of  dis* 
similarity,  which,  as  it  is  noticed  by  all  the  wit* 
nesses,  the  Court  will  briefly  advert  to— I  mean,  the 
dissimilitude   between  the    final  ^  t's**   in  the  de^ 
ceased's  name  of  ''  Harcourt,"  in  the  genuine  and 
disputed  subscriptions.    In  every  admitted  signature^ 
the  '^  t"  is  made  without  carrying  the  pen  back 
bdbind  the  perpendicular  line,  and  then  crossing  it* 
In  every  disputed  one,  it  is  made  by  carrying  back 
the  pen  behind  the  down  stroke,  and  then  crossing 
it,  with  a  loop.     This,  in  itself,  is  a  strong  circum- 
stance, of  the  kindf  and  will  appear  more  so,  wheu 
I  add,  that  in  every  admitted  signature,  of  which 
there  are  several,  of  the  deceased's  name  by  Mr.  John 
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8apk»  tbe  final  '*  t"  in  Uarcourt  is  made  in  the  same 
way  in  which  it  is^  in  the  disputed  signatures  to  the 
alleged  wilL 

Upon  the  whole,  I  am  bound  to  pronounce  that 
tbe  party  setting  up  this  will,  has  failed  to  estaUisb 
its  authenticity ;  and  I  think  that  I  am  also  bound, 
as  well  in  justice  to  the  other  party,  as  by  way  of 
general  example,  under  all  the  circumstances  of 
this  case,  to  condemn  her  in  the  costs  of  the  present 
mtt. 
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Taowi:&  and  Smbdust  t^.  Cox. 

JL  HIS  was  a  cause  or  business  of  citing  Frances 
Charlotte  Cox,  wife  of  Robert  Albion  Cox,  to  bring 
into,  and  leave  in,  die  registry  of  this  Court,  letters 
of  administration  (with  the  last  will  and  testament* 
annexed,  bearing  date  the  6th  day  of  February, 
1794)  of  the  goods  of  Francis  Newman,  deceased, 
tfaentofore  committed  and  granted  to  her,  as  the  na- 
tural and  lawful  daughter  of  the  said  deceased ;  and 
to  shew  cause  why  the  same  should  not  be  revoked^ 
and  declared  null  and  void,  as  unduly  obtained ;  and 
why  letters  of  administration  (with  the  last  will  and 
testament  annexed,  bearing  date  the  26th  day  of 
September,  1817^  with  two  codicils  annexed)  of  the 
goods  of  the  said  de^peased,  should  not  be  committed 
and  granted  to  Robert  Trower  and  Francis  Smedley, 
as  the  lawful  attornies  of  Elizabeth  Hannah  Friers, 
otherwise  Elizabeth  Newman,  the  sole  executrix,  and 
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residuary  legatee  during  her  single  life,  named  in  the 
said  will. 

An  appearance  was  given  for  the  party  cited, 
under  protest ;  and  an  act  on  petition  was  entered 
into. 

In  this  act  it  was  (in  substance)  alleged^  for  the 
party  cited,    that  *^  Francis  Newman  died  in  the 
month  of  March,  1818,  having  first  made  and  exe* 
cuted  his  last  will,  bearing  date  dth  Fdi>ruary,  1794 ; 
and  thereof  appointed  certain  executors,  all  of  whom, 
with  the  exception  of  James  Meddowcroft,  died  in 
the  testator's  life-time;  and  having,  in  and  by  his 
said  will,  given  and  bequeathed  the  residue  of  his 
estate    and  effects  to   his   reputed  son,    Elizabeth 
Francis  George  Newman,  who  also' died  in  the  tes- 
tator's life-time ;  whereby  such  bequest  of  the  re- 
sidue l)ecame  lapsed : — that  in  the  month  of  Febru- 
ary, 18i£0,  a  citation  issued  under  seal  of  this  Court, 
at  the  instance  of  Frances  Charlotte  Cox,  the  natu* 
val  and  lawful  daughter  of  the  deceased,  against 
James  Meddowcroft,  the  surviving  executor,  to  bring 
in,  and  take  probate  of,  the  said  will ;  otherwise, 
to  shew  cause  why  administration,  with  the  said  will 
annexed,  should  not  be  committed  and  granted  to 
the  party  proceeding : — that  the  executor  appeared 
tp  that  decree,  and  brought  in  the  will,  but  declined 
taking  probate;    whereupon,  the  usual  steps  were 
had,  and  letters  of  administration,  with  the  said  will 
annexed,    were  about    to  be  decreed    to  the  said 
Frances  Charlotte  Cox,  to  wit,  on  the  3d  of  May, 
1820,  when  a  proctor  intervened  for  Robert  Trower 
and   Francis   Smedley,    as  attoruies  of   Elizabeth 
Hannah  Friers,  otherwise  Newman,  alleging  her  ta 
l^e  sole  executrix  of  the  last  will  and  testamei^t  of 
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Ae  said  Francis  Newman,  bearing  date  the  26th  of  1822. 
September,  1817,  with  two  codicils  :—^Afl^,  upon  ^^ 
this  intervention,  the  cause  assumed  a  regular  shape, 
and  was  proceeded  in  by  the  said  attornies  on  behalf 
of  their  principal,  up  to  giving  in  an  allegation  pro- 
poandii^  the  said  last  will  and  codicils ;  when,  on  the 
caveat  day  after  Trinity  Term,  to  wit,  on  the  5th  of 
September,  1820,  the  proctor  for  the  said  attornies 
declared  that  he  proceeded  no  further  in  the  said 
cause — ^upon  which  letters  of  administration  with  the 
will  of  February,  1794,  annexed,  were  decreed  to 
the  said  Frances  Charlotte  Cox,  and  passed  the  seal, 
accordingly,  on  the  12th  day  of  the  said  month/' 
And  it  was  submitted  for  the  party  cited,  '^  that  the 
said  Robert  Trower,  and  Francis  Smedley,  under 
the  circumstances  above  set  forth,  were  not  entitled 
again  to  set  up  the  said  pretended  will  of  the  said 
Francis  Newman,  bearing  date  the  26th  day  of 
September,  1817,  as  his  true  last  will  and  testa- 
ment; and,  consequently,  that  she  was  not  bound 
to  appear,  absolutely,  to  the  citation  taken  out  in 
the  cause." 

To  this  it  was  replied,  on  the  behalf  of  the  parties 
proceeding,  that "  Robert  Trower  and  Francis  Smed- 
ley (the  said  parties)  who  had  been  previously  con- 
cerned as  solicitors  for  Francis  Newman,  the  party 
deceased  in  the  cause,  having  received  from  America 
an  oflBcial  copy  of  the  last  will  of  the  deceased,  bearing 
date  the  26th  of  September,  1817,  and  the  said  codi- 
cils bearing  date  on  the  30th  of  September,  in  the  said 
year,  on  or  about  the  28th  day  of  December,  1818, 
they  gave  intimation  thereof  to  Robert  Albion  Cox, 
the  husband  of  tl^e  said  Frances  Charlotte  Cox,  the 
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Frances  Charlotte  Cox  (heretofore  Newman)  the 
party  cited  in  this  cause,  is  the  natural  and  lawful 
daughter  of  Francis  Newman,  deceased;    and,  as 
such,  is  administratrix  of  the  deceased,  with  a  will 
annexed,  dated  in  February,  1794,  and  executed  in 
this  country.     The    deceased    afterwards  went  to 
America,  where  he  died  in  March,  1818,  leaving 
there  a  wife,  or  rather  a  female  with  whom  he  had 
cohabited  as  a  wife ;  and  a  numerous  family,  con- 
isisting  of  four  sons  and  three  daughters. 
■  In  the  month  of  February,  1820,  a  citation  issued 
under  seal  of   this  Court,    against  Mr.  Meddow- 
croft,   the  sole  surviving    executor   of  the  will  of 
February,  1794,  at  the  instance  of  Frances  Char- 
lotte Cox,  asserting  herself  to  be  interested  in  the 
lapsed  residue  of  the  deceased's  estate  given  by  that 
will  to  his  reputed  son,  whom  she  alleged  to  have 
died  in  the  testator's  life-time.     The  sole  object  of 
that  proceeding  was,  that  the  party  instituting  it 
might  obtain   letters  of  administration  of  the  de- 
ceased's effects,  with  the  mil  of  1794  annea^'edf  in 
the  event  of  the  executor  declining  to  take  probate  ; 
and  it  had  no  reference  whatever,  ostensibly  at  leasts 
in  its  origin,  to  any  subsequent  will  of  the  deceased. 
In  the  course  of  that  proceeding,  however,  Messrs. 
Trower  and   Smedley,  (parties  in  the  present  suit) 
intervened,    as    attornies    for    Elizabeth    Hannah 
Friers,  otherwise  Newman,  asserting  her  to  be  the 
sole  executrix  of  a  subsequent  will  of  the  deceased, 
dated  in  September,  1817,  and  praying  letters  of 
administration  with  this  subsequent  will   annexed, 
to  be  granted  to  them  in  her  behalf.     After  pro- 
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pounding  this  latter  will,  however,  and  giving  an       is^. 
allegation,  they  withdrew  from  the   suit  in  which       j^^ 
ibey  hod  so  intervened,  declaring  they  "  proceeded 
no  further  ;^^  upon  which,  letters  of  administration, 
with  the  will   of  1794  annexed,  were  decreed  to 
Mrs.  Cox  without  opposition,  in  common  form.  The 
question  is,  whether  the  executrix  is  so  barred  by 
her  attornies  having  withdrawn  from  the  former  pro- 
ceeding in  the  manner  which  I  have  described,  as 
not  to  be  entitled  to  call  upon  Mrs.  Cox,  to  the ' 
effect  of  the  present  decree. 

Now,  under  the  circumstances  fiitated  in  this  act 
on  petition,  on  the  one  side,  and  on  the  other,  I  am 
not  disposed  to  hold,  that  the  party  proceeding  is 
so  barred,  or  that  the  party  cited  is  exonerated  from 
the  obligation  of  an  absolute  appearance.     Tlie  suit 
here,  in  1830,  was  commenced  against  the  executor 
of  the  prior  will,  and  not  against  the  executrix  of 
the  alleged  subsequent  one ;  nor  involved  any  call 
upon  her  to  set  up  the  validity  of  that  instrument. 
It  is  true,  indeed,  that  she  intervened  in  the  suit, 
and  propounded  that  instrument  for  herself,  by  her 
attornies ;  and  that  letters  of  administration,  with  the 
one  will  annexed,  were  decreed  to  Mrs.  Cox,  only 
upon  their  declining  to  proceed  to  proof,  in  solemn 
form  of  law,  of  the  other.     But  it  must  be  remem- 
bered, at  the  same  time,  that  there  has  still  been  no 
sentence,  either  for,  or  against,  the  validity  of  either 
will;  and,, although,  in  ordinary  cases,  where  the 
parties,  being  present,  declare  they  proceed  no  fur- 
ther, or  duly  authorize  a  practitioner  to  take  that 
step  for  them,  the  Court,  as  far  as  it  legally  can, 
•will  hold  them  bound ;  yet,  it  would  be  unjust,  and 
inequitable,  not   to  make  great  allowance  in  this 
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1822.  rei^pect  fbr  a  case,  Gircumstanced  as  the  present  ist 
Tnntttf  f^y  ^  variety  of  reasons.  For  here,  in  the  first  place, 
\^0^ymj  the  party  principal  is  abroad — ^is  resident  in  a  foreign^ 
T«owER  and  distant,  couptry— a  circumstance,  which,  alonCf 
Smeulst  would  induce  the  Court  to  distinguish  this  from  an 
Cox.  ordinary  case.  But,  secondly,  and  principally,  on 
what  grounds  did  Messrs.  Trower  and  Smedley  pro- 
ceed in  withdrawing  from  the  former  suit  ?  Was  it 
under  any  special  authority  to  that  effect,  communi-^ 
cated  to  them  (under  any  misapprehension  even)  by. 
their  principal  ?  No  such  thing.  It  proceeded,  as 
they  allege  and  depose,  upon  quite  different  grounds. 
Upon  the  insufficiency  of  their  fund^i — upon  their 
unwillingness  to  act  under  their  power  of  attorney 
(now  rectified  in  that  respect)  but  which,  it  seems, 
then  contained  some  obnoxious  clauses— -and,  lastly, 
upon  the  <<  repeated  and  solemn**  assurances  of  Mr* 
Cox,  the  husband  of  the  party  proceeding,  (some* 
what  too  hastily,  perhaps,  confided  in,  on  their 
parts),  that  **  he  could  prove  the  will  and  codicils" 
of  which  their  principal  asserted  herself  the  execu- 
trix, "  to  be  a  forgery."  Now  the  attornies  declin- 
ing to  act,  or  being  deterred  from  proceeding,  \mder 
these  circumstances,  is  not  so  binding,  in  my  judg* 
ment,  upon  their  principal,  as  at  all  to  exclude,  even 
her,  from  re-propounding  the  alleged  last  will  under 
the  process  now  taken  out. 

But  the  question,  in  substance  and  effect,  which 
the  Court  has  to  determine,  goes  a  great  deal  further, 
being,  not  whether  the  act  of  the  attornies  shall  be 
bimling,  to  this  extent,  upon  their  principal,  merely, 
but,  also^  whether  it  shall  be  binding,  and  to  a 
similar  extent,  upon  all  the  parties  interested  in*  th^ 
bequests  of  this  will.     For,  unless  the  Court  should 
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determine  to  have  this  effect,  ais  well  as  the  former,       1622; 
it  would  be  of  little  avail  to  relieve  Mrs.  Cox  from      ^«*¥ 
the  obligation  of  appearing  to  this  decree.    But  that     v«i-v<^ 
it  has^  or  can  have,  the  effect  of  barring  the  other  par-     Thowbh 
ties  entitled  unider  it  from  putting  in  suit  the  validity    Smbdlby- 
of  the  will— several  of  the  parties  so  entitled,  and,       q^n, 
attfeoog  them,  the  substituted  universal  legatee,  being 
minors ;    all  of  them  being  resident  abroad ;   and 
n(me  of  them  haVtag  been  cited,  in  the  course  of  the 
prior  proceeding,  either  in  form,  or  in  fact — ^is,  I 
apprehend,  a  proposition  that  can  hardly  be,  seri:t 
OQsly,  contended  for.  The  asserted  will  of  1817,  has 
every  appearance  of  authenticity,  as  far  as  I  can 
judge  by  inspection  of  the  mere  copy  ;  it  is  certified 
by  the  register  of  Maryland;    it  was  proved,  re- 
cently after  the  death  of  the  deceased,  not  merely 
on  the  oath  of  the  executrix,  but  on  the  oaths  (which 
it  is  the  custom  to  require  thtre^  for  the  purpose  of 
the  probate)  of  the  subscribed  witnesses ;  there  are 
two  codicils :of  a  subsequent  date  to  that  of  the  will; 
and .  ihe  instrument  has  every  internal  evidence  of 
genuineness,  which  can  be  furnished  by  the  charac-* 
ter  of  the  dispositions  contained  in  it«     Still,  how- 
ever, it  may  be  sl  forgery,  as  Mr*  Cox  suggests.     I 
would  be  understood  only  to  mean  that  it  looks 
authentic,  prima  facie.    Now  that  the  Court  should 
set  aside  all  this;  and  should  decree  this  whole  pro« 
perty  (taken,  originally,  as  under  100/. ;  but  which^ 
It  seems,  ma^y  eventually  be  SQQOL  {a)  )  to  Mrs.  Cox, 

(a)  It  was  eaid,  in  explanation,  that  the  amount  of  the  effects 
was  dependent  upon  the  issue  of  a  suit  in  Chancery ;  and  that 
if  it  turned  out  to  be  greater  than'  the  sum  administered  to» 
it  was  the  intention  of  the  administratrix  to  amend  the  ad- 
■UMtraltaa  in  that  mspect,  as  diroeted  by  the  ctamp  act. 

p2 
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1822.       away  frdm  the  legatees^  merely  because  the  altomiti 

'^^^^rmity      ^  ff^^  executriv^  under  special  circumstances,  with- 

\0^^      drew  from  the  former  suit,  would  be  a  departure 

Trowsr     from  all  those  principles  upon  which  this  Court  is 

smedlby     ^^  t^^  habit  of  proceedingi  in  determining  these, 

and  similar  cases. 

But,  superadded  to  this,  >  there  is  a  circumstance 
disclosed  in  the  act,  which  gives  double  weight  and 
effect  to  the  considerations  on  which  I  have  pre- 
viously insisted,  and  which  does  not  leave,  in  my 
mind,  a  shadow  of  doubt,  as  to  the  propriety  of 
directing  an  absolute  appearance.     The  residuary 
legatee  in  the  deceased's  will  of  February,  1794,  was 
a  reputed  son,  described  in  the  will  as  '^  Elizabeth 
'    Francis  George  Newman  j'*  and  it  was  solely  upon 
her  allegation  of  his  death  in  the  testator^s  life-time, 
that  letters  of  administration  were  granted  to  Mrs. 
Cox  at  all ;  she  taking  no  benefit  whatever  under 
the  will,  but  in  that  event.     It  is  now  alleged,  how- 
ever, that  this  reputed  son,  not  only  survived  the 
deceased,  but  is  still  living ;  and  is  a  legatee  under 
the  will  about  to  be  propounded,  under  the  descrip<* 
tion  of  "  Francis   Newman"  only.     Why,    if  this 
be  so,  Mrs.  Cox's  administration  is  clearly  voidable ; 
and  she,  while  in  possession  of  it,  is  a  mere  trustee 
for  the  benefit  of  the  residuary  legatee  under  the 
former  will;  independant  of  any  consideration  of 
the  validity  of  the  alleged  latter  testament*     It  is 
true  that  the  fact  of  this  reputed  son  having  survived 
the  father,  rests  in  allegation  only ;  but  it  is  to  be 
remembered  that  so  a];so  does  that  rOther  fact,  pf  his 
death  in  the  father*s  life-time.    For  I   take  Mrs. 
Cox's*  affidavit,   which  states  that   event   only  ia 
general  terms,  and  without  any  specification  of  tima 
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or  pUce,  as  proof  only  of  her  in^orroation,  and,  of 
eoorse,  of  her  belief,  of  that  event,  and  not  as  proof, 
sti^ctly  speaking,  of  that  event  itself,  . 
.  Upon  the  whole,  though  Mrs*  Cox  is  entitled  to 
be' reimbursed  for  any  expence  to  which  she  may 
have  been  put  in  taking  out  these  letters  of  admi- 
Bistration;  yet,  1  am  clearly  of  opinion,  that  the 
executrix,  and  the  parties  benefitted  under  the 
alleged  latter  will,  are  not  barred  by  any  thing  that 
has  hitherto  occurred,  from  putting  it  in  suit ;  and, 
consequently,  I  over-rule  this  protest,  and  direct  an 
absolute  appearance. 
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Evans  v.  Knight  and  Moore. 

Judgment. 

Sir  John  Nicholi.. 


IViniif 
7  cut* 

3d  Session. 

Probate  in 
common  form 
of  certain 
**  instmcttoiis** 

The  party  deceased  in  this  cause  is  John  Moore,  •«  conioMnF  ^ 

t  »•       »i..iA.^  -r-rii^  the  ll8l  l!»lfl  of 

who  died  on  the  24th  April,  1812.     He  had  for*  the  deceased, 

1      v  •  xi  9  1.  ffranted.  on  a 

merly  been  in  service,  as  a  gentleman  s  coachman ;  special  affida- 
bat  afterwards  took  a  wine  and  liquor  shop  at  the  bau  L^i^iir 
corner  of  Goodge  Street,  in  Tottenham  Court  ^J*  ^*UJ^ 
Road,  where  he  died.  execntorannt 

The  deceased,  while  in  service,  had  two  natural  will  in  soienm 
children,  hy  different  mothers ;  the  one,  a  daughter.  This  step^ beid 
Betty  White,   of  whom  I  shall  have  occasion  to  tok'iVbJ «." 
speak  presently;  the  other,  a  son,  John  Moore,  who  Jl*^^'®^,^^^ 
was  in  the  naval  service,,  and  whose  death  has  oc-  ent^rounda— 
curred  subsequent  to  that  of  the  deceased  in  this  tions  pro- 
cause.     He  does  not  appear  to  have  cohabited  with  and^tbe  nexT 
either  of  these  women.  SenmedTn 

costs  from  the 
time  of  giving  In  tbetr  allegation. 


im 
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Ill  1808>  the  decesteed  paid  his  addresses. tQ  a^ 
young  ^oman  named  Mary  Hewitt,  then  living  with 
her  parents,  in  Oxfordshire;  and  shortly  after  he 
came  to  London,  wrote  to  Hewitt  to  come  up,  as 
for  the  purpose  of  being  married  to  him.  With  this 
request  she  complied;  and  they  were  supposed  to 
have  betn  married,  accordingly.  Whether  a  mar- 
riage in  fact,  however,  and  still  more,  whether  a 
legal  marriage  was  had  between  the  parties,  is  ex- 
tremely doubtful ;  at  all  events,  no  legal  marriage 
^an  be  proved ;  and  the  presumption  is  strongly,  that 
none  such  was  had.  But  from*  that  period  to  the 
death  of  the  deceased,  they  cohabited  as  man  and 
wife ;  acknowledged  each  other  as  such ;  and  were 
universally  so  reputed.  The  issue  of  this  connexion 
were  three  children,  of  whom  two,  a  son  and  a 
daughter,  survived  the  deceased,  and,  indeed,  are 
still  living.  The  deceased  invariably  treated  them 
with  the  greatest  love  and  affection  ;  and  constantly 
adcnowledged  them  as  his  lawful  issne. 

The  deceased,  who,  by  the  assistance  of  his  re- 
piated  wife,  appears  to  have  been  successful  in  busi** 
ness,  purchased,  in  the  year  1807,  a  house  in  Tot-» 
tenham  Court  Aoad,  held  on  lease  for  a  term  of 
which  more  than  ninety  years  were  then  unexpired } 
and  which  is  stated  in  the  answers  to  be  let  for  165/- 
per  annum.  In  1809,  he  purchased  a  piece  of 
ground  in  Alfred  Piace^  on  a  similar  lease,  and 
built  a  house.  No.  30,  stated  also,  in  the  answers, 
to  be  let  for  63/.  per  annum.  In  1811,  he  purchased 
ground  in  Upper  Gower  Street,  upon  which  he  was 
building  two  houses  at  the  time  of  his  death :  they 
liave  since  been  completed,  and  ar^  proved  to  let,  as 
above,  at  195/.  12^.  per  annum.    It  is  in  evidence 
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froni  the  witnesseB  ^n  Mh  sides,  that  th^  deceased 
made  frequent  declarations  of  the  manner  in  which 
he  meant  to  dispose  of  these  homes.  He  frequently 
declared  his  intention  to  give  the  house  in  Totten* 
bam  Court  Road  to  his  widow ;  the  house  in  Alfred 
Place  to  his  daughter  Jan^ ;  and  the  houses  in  Upper 
Grower  Street^  to  his^n  Richard,  an  infant  of  two 
years  old  at  tlie  tim^  t>f  his  father's  decease; 

About  a  fortnight  before  the  deceased\s  death,  be 
fcaaght  a  violent  cold,  while  standing*  about  in  tbe 
wet  to  purchase  timber  for  his  new  buildings.  Thi« 
produced  an  inflammatory  affection  of  the  chest  and 
lungs,  technically  called  '^  peripneumony,'*  tmdei^ 
which  the  deeea*^  was  evidently  labouring  for 
sevei^I  da]fs  before  his  death;  afid  which  termi«iated 
his  life,  on  Friday ^  the  24tb  of  Afml.  No  appKe^ 
hension  whatever  of  the  result  appears  to  have  beeii 
entertained  until  the  Monday  preceding*,  when  a 
physician.  Dr.-  Outram,  Was  called  in  for  the  first 
time ;  rather,  it  should  seem,  to  satisfy  some  Aouhti 
entertained  by  Mrs.  Moore  (or  Hewitt),  as  to  whiCf- 
tber  the  deceased  were  getting  better,  than  from  any 
thing  in  the  nature  of  actual  alarm  that  he  wa« 
getting  rapidly  worse.  It  is  alleged  that  the  de* 
ceased,  on  that  day,  sent  for  a  professional  gentle* 
man,  to  make  his  will,  who  attended,  accordingly, 
bat  Bot  till  the  afternoon  of  the  following  day,  being 
Tuesday,  the  2 1st  of  April  j  when,  it  is  also  alleged 
that,  he  took  from  the  deceased  instrm:tions  for  his 
mil.  The  purport  of  these  instructions  is  to  dispose 
of  the  leasehold  houses  in  the  manner  which  I  have 
already  stated,  in  stating  the  deceased's  declared 
intentions  with  respect  to  the  disposal  of  them.  They 
farther  provide,  that  the  expence  of  finishing  th« 
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bouses  in  Gower  Street  sliall  be  defrayed  from  the 
deceased's  personalty ;  the  residue  of  \Fhich  shall 
^'  be  for  the  use  and  benefit  of  his  children;"  and 
tbey  appoint  the  deceased's  ^^  wife^  Mary  Moore"' 
to  termed  in  the  instructions),  his  brother,  Richard 
Moore,  and  a  friend,  Mr.  Joseph  Knight,  his  ex- 
ecutors. From  these  inistructions,  which  are  alleged 
to  hare  been  signed  by  the  deceased  (who  also  in- 
scribed the  date),  and  attested  by  the  solicitor,  a  will 
was  actually  drawn  up,  which  the  deceased,  how- 
ever, was  prevented  by  death  from  executing. 

Probate  of  the  instructions  so  taken,  a^  containing 
the  last  will  of  the  deceased,  was  granted  in  com* 
men  form^  upon  a  special  afl^davit  of  the  solicitor, 
lind  of  Mr.  Hewitt  who  was  present  at  th#  giving  of 
the  instructions,  to  the  subscription  an(l  date  being 
in  the  hand-writing  of  the  deceased ;  and  to  the  seve- 
ral, circumstances  in  support  of  them,  of  which  the 
^ove  may  be  considered  a  general  outline.     It  was 
{granted  to  all  three  executors;  and  the  deceased's 
property,  sworn  not  to  amount  in  value  to  10,000/.^ 
was  administered  under  that  probate,  for  eight  years, 
But  in  the  year  1820,  that  probate  is  called  in,  upon 
«  suggestion  that  the  deceased  was  incapable^  from 
delirium,  at  the  time  when  the  instructions,  as  pre? 
tended,  were  taken,  of  which  it  Was  had  j  and  the 
executors  are  then,  for  the  first  time,  put  on  proof 
of  the  will  in  solemn  form  of  law. 

This  is  the  history  of  the  case ;  and,  under  the 
circumstances  stated,  the  presumption  is  strongly 
in  favour  of  the  will.  The  burthen  of  proving  inr 
fsapacity  rests  with  the  parties  setting  it  up  ;  especir 
ally  at  this  distance  of  time.  It  is  said,  indeed,  that 
thes?  parties  had  no  interest  ii)  the  (][uestion  of  U^e 
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deceased's  ^stacy,  or  intestacy ^fUntil  their  d^scov^ 
(stated  to  have  been  made  for  the  first  time»  it  does 
not  appear  by  idiat  means,  in  the  year  1820)  of  the 
nature  of  his  connexion  with  Hewitt;  being  ignorant, 
till  then,  of  the  relation  in  which  they  stood  to  the 
deceased  of  his  legal  next  of  kin.     This  will  jos« 
J:ify  them,  I  admit,  for  not  proceeding  sooner  ^  if  it 
•fifaall  appear,  in  the  end,  that  they  have  sufficient 
grounds  for  proceeding  at   alL    It  is   a  circum- 
,stance,  however,  which  disposes .  of  one  only  of  the 
nmnerous  difficulties  attending  the  case  set  up,  as  in 
imposition  to  the  will.     On  the  other  hand,  I  observe 
that  one  of  the  next  of  kin,  now  impunging  the 
iastructions,  is  the  very  brother  who  took  probate 
of  them ;  and  swore,  consequently,  to  his  belief  of 
their  containing  the  deceased's  will.    I  must  pre* 
some  therefore  that  this  brother  had  no  intimation, 
at  that  time,  that  the  deceased  was  incapable  when 
the  instructions  were  taken.    Yet  he  says,  in  his  an* 
swers^  that  ^*  he  saw  the  deceased  two  or  three  times 
every  day,  from  the  time  of  his  being  taken  ill,  till 
his  death."     It  is  also  in  evidence^  that  he  had  a 
daughter  resident  with  the   deceased  through  the 
whole  period  of  bis  illness;  a  daughter,  too^  now 
deposing  to  the  deceased's  incapacity^  pretty  un* 
reservedly.     Under  these  circumstances,   had  the 
fact  been  such,  how  is  this  brother's  ignorance  of  it 
at  that  time,  which  I  must  pre^ume^  to  be^  even  proi^ 
bablyf  accounted  for  ? 

It  should  seem,  indeed,  as  if  the  next  of  kin  were 
fully  apprized  of  these  difficulties ;  for  the  suit  has 
been  conducted,  on  their  part,  with  extraordinary 
jsu^tivity.  No  pains  have  been  spai'ed  to  procure 
^yi^ence  against  the  will;  every  legal  means,  at  le^tst. 
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has  b^n  resorted  to,  to  exclude  such  M  might  tend 
to  support  it.     The  medical  geutlemeti  who  attended 
the  deceased  are  twice  had  to  the  solicitor's  chambers, 
and  interrogated  as  to  their  opinion  of  his  capacity ) 
and  this  dight  years  after  his  death.     Br.  Outram  is 
apprized  by  one  of  the  relatires,  whom  he  was  profes- 
sionally attending,  a  twelvemonth  before  kis  examina" 
Horif  what  was  contemplated,  in  consequence  of  then* 
discovering  that  the  deceased  was  not  married  t* 
Hewitt^— namely,  **  the  setting  aside  the  deceased** 
will,  which,  they  said^   had  been  nrade  while  the 
deceased  was  delirious.^*     This  sort  of,  all  but,  tam- 
jpering  with  witnesses,  frequently  communicates  a 
bias ;  and  renders  the  Court  a  little  jealous  as  to 
mere  matters  of  opinion,  deposed  to  from  recollection, 
especially  after  a  long  interval,  by  witnesses,  how*- 
ever  respectable,  upon  whom  it  has  been  practised. 
Again,  if  the  witness  Smith  is  to  be  believed,  ap- 
plications were  made  in  another  quarter,  of  a  still 
less  warrantable  description.     He  deposes  to  having 
been  present  with  Edward   Manwaring,    when  a 
Mr.  Barker,  the  solicitor  for  the  next  of  kin,  "  was 
extremely  urgent  with  him,  the  said  Edward  Man** 
waring,  to  call  upon  him,  and  told  him,  in  depo- 
nent's presence  and  hearing,  that  he  was  sorry  the 
other  party  had  got  him  first— /Ac#  Mr.  Roberts 
could  not  find  otit  his  direction— /A^/  if  they  could 
have  got  him  first,  they  would  have  managed  to 
keep  him  out  of  the  way  at  all  events,  and  so  to  have 
weakened  their  opponent's  case.     Mr.  Barker  then 
asked  Manwaring  if  the  signature  to  the  will  was 
of  the  deceased's   hand-writing ;    to  which  Man- 
waring replied  that  it  was;  and  that  no  power  on 
earth  should  induce  him  to  say  otherwise.    And  he 
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told  forther,  that  B6b^tts  knew  it  as  well  M  he^ 
Manwaring,  did.  Subsequent  to  this,  several  letters 
came  from  Mr.  Barker  to  induce  Man  waring  to  go 
to  him ;  and  Manwaring  begged  that  he  might  ba 
refused,  if  Mr.  Barker  should  call ;  and  he  requested 
of  the  deponent  tago  to  Mr.  Barker,  and  tell  him^ 
that  he,  Manwaring,  would  not  come  to  him."  In 
jastice  to  the  professional  gentleman  employed  for 
the  next  of  kin,  the  Court  abstains  from  giving /a// 
credence  to  this  account ;  as  the  matter  of  the  charge 
coming  out  upon  interrogatories  to  Smith,  a  witness, 
iipon  the  allegation  given  in  support  of  the  charac- 
ter of  Manwaring,  no  opportunity  has  been  afforded 
him  of  explaining  or  denying  it.  Lastly,  four  of 
the  seven  witnesses  produced  to  the  testator-s  in« 
capacity  are  on  the  very  verge  of  incompeftency, 
as  being  the  children  of  parties  entitled  in  distribu- 
tion J  and,  consequently,  as  having  a  derivative  in- 
terest in  setting  aside  the  will.  As  to  the  eaxlusion 
of  evidence  tendejred  by  the  other  party,  witness  the 
double  attack  on  Manwaring  (a),  on  his  general 
character  and  his  particular  evidence ;  arising  too 
oat  of  transactions  very  remote  in  point  of  date, 
and  quite  unconnected  with  the  subject  of  the  suit* 
Witness,  .too,  the  objection  to  the  competency  o£ 
Hannah  Roberts  (6),  on  the  score  of  an  interest  in 
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(a)  Vide  page  138,  ante. 

(fi)  Hannah  Roberts,  wife  of  John  Roberts,  was  produced 
and  examined  on  the  part  of  the  executors.  Subsequent  to  her 
evidence  being  taken,  an  allegation  was  given  for  the  next  of  kin, 
pleading,  "  that  the  paper-writing  propounded,  purported  to 
contain  amongst  other  things  a  bequest  in  the  following  words  :•— 
'*  I  give  unto  my  dear  wife,  Mary  Moore,  my  house,  No.  19, 
Tottenham  Court  Road,  in  the  county  of  Middlesex,  for  the  re- 
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the  eTebt  of  the  sait^  acquired  long  subseqaent  to 
the  death  of  the  testator ;  so  that  her  evidence  in 
favour  of  the  wil]>  now  (in  a  manner)  rejected  by 
the  Court,  would  have  been  unexceptionable,  had 
the  question  of  its  validity  been  gone  into,  recenti 
facto.  Witness,  again,  the  objections  urged  to  the 
fiffidavit  of  Mr.  Moore,  the  solicitor  who  prepared 
the  will,  being  introduced  into  the  cause  {a).  All 
which  I  would  be  understood  to  signify  by  these 
observations,  is,  that  if  parties  choose  to  contest 

mainder  of  the  term  therein: — Mat  after  the  death  of  the  de» 
ceased  (to  wit)  in  Augnst,  1818^  Mary  Moore  (or  Hewitt,  so 
calling  herself)  hy  virtue  of  a  certain  indenture^  or  deed  of  gift, 
assigned  or  set  over  the  said  house  and  premises.  No.  21#,  Tot* 
tenham  Court  Road,  for  the  remainder  of  the  term  then  to  como 
and  anezpired  therein,  and  all  her  right,  title,  and  inter6st 
therein,  under  and  by  virtue  of  the  said  bequest,  to  certain  per- 
sons, in  trust  for  her  use  and  benefit,  daring  the  term  of  her 
natural  life ;  and  from  and  after  her  decease  for  the  use  and 
benefit  of  her  children,  as  therein  mentioned :  and  from  and 
after  the  respeotive  deaths  of  her  children,  then  to  and  for  tke 
absoliate  use  and  benefit  of  Hannah  Roberts  (formerly  Jlewittf 
she  being  Mrs.  Moore*s  (or  Hewitfs)  slsti^)  or  her  asdigni**' 
Consequently  that  she,  the  said  Hannah  Roberts,  had,  at  the 
time  of  her  examination,  a  contingent  interest  in  the  said  house 
and  premises ;  by  reason  of  which  she  was  an  incompetent  wit* 
ness,  as  having  an  interest  in. the  event  of  the  eanae. 

This  allegation  was  admitted,  without  opposition  on  the  part 
of  the  executors.  Upon  the  evidence,  however,  there  was  no 
proof  whatever  that  the  witiiess  had  any  knowledge  of  the  deed 
pleaded  against  her,  at  the  time  of  her  examination ;  on  the  con^' 
trary,  there  was  every  reason  to  believe  that  she  was  then  wholly 
ignorant  of  it.  But  the  proofs  of  thi^  last  not  being  quite  satis* 
factory,  and  the  counsel  for  the  executors  not  pressing  for  its 
reception,  the  evidence  of  Hannah  Roberts,  under  the  cifcuJQ« 
stances,  was  taken  as  rejected. 

(a)  Vid(3  Qotc  (a),  page  2ol,  post. 
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wills,  under  such  circumstances,  and  by  such  means, 
they  must  be  content  to  do  it  at  their  own  peril. 

Such  then  is  the  general   character  of  this  pro- 
ceeding ;  and  the  question  for  the  Court's  determi- 
nation is,  whether  these  pretended  instructions  were 
fraudulently  obtained  from  the  deceased  while  in  a 
state  of  delirium  and  incapacity*     I  apprehend  there 
is  no  medium :  it  is  not  resolvable  into  a  case  of  erro- 
neous impressions,  as  to  the  state  of  the  deceased, 
on  the  part  of  those  privy  to,  and  connected  with  the  . 
transaction.     The  adverse   case,  indeed,  set  up  is, 
that  the  transaction,  throughout,  was  bottomed  inr 
fraud,  and  has  been  sustained  by  perjury.     It  even 
appears  that  suggestions  have  been  thrown  out  of 
forgery  J  as  if  the  date  and  signature  to  the  will  were 
noti  aa  alleged,  of  the  hand-writing  of  the  deceased. 
This  was  suggested  to  Manwaring,  as  appears  by 
the  answers  of  Smith  to  the  3d  interrogatory,  in 
part  recited  above ;  and  is  also  sugg'ested  in  the  /in- 
€W€rs  of  the  parties  to  the  allegation  propounding 
the  will.  And  the  witness,  Hewitt,  deposes  to  having 
been  shewn  a  letter  from  a  nephew  of  the  deceased 
to  Mrs.  Browne  (formerly  Moore,  or  Hewitt),  in 
which  he  asserted  ^'  that  the  deceased's  pretended 
will  was  a  forgery  j  that  she,  Browne,  and  Hewitt, 
had  perjured  themselves ;  and  that  if  they  knew  no 
better,  he  would  teach  them/' 
.    The  circumstances  of  this  case  hardly  require, 
perhaps,  a  preliminary  statement-~that  where  mental 
aberration  is  proved  to  have  shewn  itself  in  the 
alleged  testator,  the  degree  of  evidence  necessary 
to  substantiate  any  testamentary  act  depends  greatly 
on  the  character  of  the  act  itself.    If  it  purports  ta 
give  effect  only  to  probable  intentions,  its  validity 
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may  be  established  by  comparatiTely  slig^  evidence* 
But  evidence,  very  different  in  kind,  aur^csjgjucb 
weightier  in  <iegree»  js  requisite  to  the  supporV^K^^^ 
an  act,  wbioh  pniports  to  contain  dispoBitions  con* 
trary  to  the  testator*^  probable  intentions,  or  sa-» 
vouring*,  in  any  degree,  of  folly  or  phrensy . 

What  then  are  the  features,  and  what  is  the  charac- 
ter, of  the  testamentary  act,  set  up  in  the  present  case? 
It  is  precisely  such  a  disposition  as  natural  affection 
would  dictate.  The  testator  bequeaths  by  it  his  whole 
property,  in  equitable  proportions,  to  his  wife  and 
children.  If,  in  truth,  the  mother  of  these  children 
were  not  his  lawful  wife,  this  rath^  increases,  than 
tepels,  the  presumption  in  favour  of  the  act.  In  ad-» 
diti4i»i  to  natural  aj£ection,  it  rendered  some  measure 
of  the  sort  absolutely  incumbent  on  the  deceased,  in 
^ point  of  moral  duQ;;  as  his  intestacy  in  that  ease 
would  have  left  this  mother  and  her  children  wholly 
destitute,  and  unprovided  for.  But  the  conformity 
of  these  bequests  with  the  deceased's  probable  iii« 
tentions  does  not  rest  upon  their  accordancy  with 
natural  affeotioii,  and  moral  duty,  merely ;  they  are 
conformable  with  the  deceased's  constant  and  re* 
peated  declarations,  spoken  to  by  both  sets  of  wit» 
nesses,  as  to  the  disposition  of  the  major  part  of  his 
property,  that  consisting  of  the  leasehold  houses. 
There  is  no  evidence,  indeed,  of  any  precise  de* 
claraitiofis  of  the  deceased  as  to  his  intentions  with 
respect  to  the  residue ;  but  to  whom  was  it  probable 
that  this  should  be  -  bequeathed  but  to  his  children? 

Now  the  presumptions  in  favour  of  a  will  of  this 
description  are.  strong,  and  it  is  capable  of  being 
supported,  according  to  what  I  have  already  ob-» 
acarved,  on  comparatively  slight  evidencei.    Wliat  tb^ 
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evid^ce  tendered  in  support  of  this  instrument  ac* 
toaUy  is,  shall  be  considered  presently*  I  shall  firsts 
however,  proceed  to  state  and  examine  the  proofs 
adduced  of  the  testator's  alleged  gemercU  incapacity, 
at  and  about  the  time  when  the  infractions  were 
taken. 

Experience  in  this  Court  teaches  us,  that  evidence 
upon  questions  of  capacity  is  almost  always  contra-' 
dictory.  The  obvious  grounds  of  conflicting  evi- 
dence upon  these  questions  are,  that  evidence  of 
capacity  is,  commonly,  evidence  of  opinion  merely ; 
that  of  the  witnesses,  no  two,  possibly,  have  seen 
the  party  whose  state  is  deposed  to,  at  precisely  the 
same  time,  and  under  precisely  the  same  circum^ 
stances;  and  Mo^  each  a^ain  of  the  sisveral  witnesses^ 
however  numerous,  measures,  possibly,  testamentary 
capacity  by  his  own  particular  standard.  These 
sources  of  discrepancy,  and  many  more  might  be 
enumerated,  are  common  to  all  cases  of  this  de- 
scription. In  the  present  case,  however,  there  is  an 
additional  source,  namely,  the  remoteness  of  the 
transaction  to  which  the  witnesses  are  called  to  de<^ 
pose-— a  circumstance  sufficient,  in  itself,  to  account 
for  a  no  inconsiderable  degree  of  contrariety  of 
evidence,  even  where  the  witnesses  have  to  speak 
Xojacts  merely,  and  not  to  opinions  formed,  and  in- 
ferences built,  upon  facts,  of  which  most  of  the  evi- 
dence commonly  furnished  on  questions  of  capacity^ 
as  already  observed,  is  made  up«  If  the  Court  there- 
fore, on  questions  of  capacity,  generally,  is  accus- 
tomed to  rely  but  little  on  such  evidence,^  so  far  as 
it  is  that  of  mere  opinion ;  bat  to  form  its  own  judg- 
ment from  the  facts,  and  the  conduct  of  the  parties 
at  the  time  ;  it  becomes  it  to  do  so,  more  peculiarly, 
in  the  present  instance,  where  much  of  the  evidence 
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not  merely  consists  of  opinions,  but  of  opinions,  de« 
livered  long  subsequently,  to  the  transactions  which 
they  profess  to  have,  soggested  them— *upOn  loose 
ij^ecoUectianSy  too,  and,  in  some  instances,  after  re- 
peated discussions  of  the  subject-matter  with  inte- 
rested parties.  m 

The  witnesses  examined  in  support  of  the  de- 
*ce{rsed's  incapacity  on  the  day  when  the  instructions 
were  taken  are  three  nieces,  and  a  nephew  of  the  de- 
ceased— Betty  White,  his  natural  daughter — and 
Doctors  Outram  and  Pearson.  Of  these,  the  deposi* 
tion  of  White^  the  fifth  witness,  must  T>e  taken  with 
some  abatement  of  the  credit  which  might  otherwise 
be  due  to  it ;  she  having  died  before  she  had  been 
repeated,  or  examined  upon  the  inten-ogatories  of 
the  a,dyerse  parties  ((i). 


(a)  Betty  White,  the  dece«Bed^8  natund  danghter^  was  pro- 
duced and  examined,  in  chiefs  on  the  allegation  given  in  bebdf 
of  the  next  of  kin.  The  examiner  reduced  her  depodtioii  iato 
writing,  and  afterwards  read  the  same  orer  to  her»  and  she  de- 
clared the  same  to  he  true ;  but  did  not  sign  it.  The  examiner, 
being  unable  to  proceed  at  tibat  time/ desired  her  to  attend  on  a 
subsequent  day.  Previous  to  this»  however,  the  witoess  was 
seized  with  a  sudden  and  violent  illness,  which  oceasionod  her 
death  in  two  or  three  days,  before  her  deposition  was  signed, 
and  before  she  had  been  repeated,  or  examined  on  the  interro- 
gatories of  the  adverse  party.  These  facts  were  pleaded  in  an 
allegation  offered  for  the  purpose  of  inducing  the  Court  to  re- 
ceive her  deposition  ao,  in  part,  taken ;  and  being  proved  by  the 
depositions  of  five  witnesses  (one  of  whom  was  the  examiner)  it 
was  received  accordingly,  with  some  deductions^  however,  from 
the  credit  due  to  it,  as  stated  in  the  text,  proceeding  on  the  sup- 
position that  the  cross-examination  might  have  discredited  the 
witness.  See  Hill V.  Bulkeley,  1  Phiiiimore,  280.  llie  deposition 
oi  the  witneissib  that  case  was  one  st0p  nearer  eotnpletioD,'  as 
being  actually  signed ;  the  single  material  poiat  in  which  it  dif- 
fered from  the  deposition  of  White,  in  the  preset  oaae* 
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.    Now  of  these  nieces  and  the  nephew^  and  White, 
the  natural  daughter,  it  is  extremely  difficult  to  re- 
concile the  evidence,  even  taking  into  the  account 
all  the  grounds  of  discrepancy  which  I  have  just 
stated.     Some  of  them  say  that  the  deceased  was  so 
violent  as  to  be  obliged,  to  be  held ;  others  represent 
him  as  tranquil  and  quiescent,  which  last  is  the  cha- 
racter ascribed    to  his  disorder  by  Dr.  Pearson. 
Some  fix  the  commencement  of  his  delirium  on  the 
Monday  or  earlier ;  one,  indeed,  as  early  as  a  fort- 
night before  his  death;  others  observed  no  symptoms 
of  wandering  till  the  Tuesday,  and  then  only  slight 
ones.     All  agree,  however,  that  the  deceased's  de- 
lirium was  not  continuous  but  intermittent ;  that  he 
was  not,  at  once,  plunged  into  a  state  of  derange- 
ment from  which  he  never  recovered^  but  that  this 
was  slight,  at  first,  and  grew  worse  latterly,  fari 
passu  with  the  disorder  that  produced  it.   .  And  thisy 
1  apprehend,  is  the    natural   course  of   the  thing 
where  delirium  is  not  the  primary  disorder— where 
the  seat  of  that  is  the  chest  or  stomach,  and  the 
head  is  only  affected  collaterally. 

In  estimating,  however,  the  general  result  of  this 
evidence,  the  utmost  length  which  the  Court  could 
g^o  would  be  to  hold,  that  some  degree  of  wandering 
had  began,  occasionally,  to  shew  itself  in  the  de- 
ceased, as  early  as  the  night  of  the  20th,  or  the 
morning  of  the  21st.  But  this  evidence,  even  as 
fortified  by  that  of  Dr.  Outram  and  Dr.  Pearson,  by 
no  means  excludes  proof  of  capacity  ;  or  renders  it, 
in  the  slightest  degree,  improbable,  that  the  deceased 
should  have  been  in  the  perfect  possession  of  his  in- 
tellects, for  a  sufficient  interval  to  perform  the  testa- 
mentary act  now  under  discussion.  Dr.  Outram  only 
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speaks  lo  <^  restlessness  atid  excitement*^  on  the  21st, 
and  an  ^*  evident  aberration  of  mind :"'  he  expressljr 
deposes  that  the  deceased  was  not  in  a  state  of  total 
derangement  ;**  and  that,  in  spite  of  ^'  a  marked  con- 
fusion of  intellect,'*  he  conld  answer  questions  put 
him,  sensibly  and  rationally.    Is  there  any  thing  in 
all  this,  I  tioiay  ask,  which  negatives  the  probability 
that  the  deceased  might  not  merely  answer  questions 
sensibly  and  rationally,  bqt  possess  full  testamentary 
capacity  for  the  period  which  this  transaction  would 
occupy  ?     The  length  of  time  during  which  a  pa- 
tient in  this  state  continues  rational^  when  roused 
from  torpor  or  delirium,  commonly  depends  on  the 
degree  of  excitement,  and  die  degpree  of  interest,  by 
which  he  is  roused :  and  the  same  patient  who  in^ 
stantly    relapses,  after  answering,  rationally^    the 
common-place  queries  of  a  servaiit  or  medical  at- 
tendant, into  wandering  or  delusion,  may  be  stimu- 
lated, by  any  matter  of  great  interest,  into  tlie  active 
exertion,  of  a  much  greater  portion  of  iuteHect,  for 
a  much  greater  length  of  time. 

Upon  the' evidence  of  these  witnesses  I  shalV  only 
further  observe,  that  there  are  certain  admitted  facts 
in  the  case  which  are  hardly  consistent,  with  what 
mtMt  have  been  the  opinion  of    those    aboat  htm 
at  the  timet  if  the  deceased*s  state  and  condition 
on   the  20th  and    21st  had   really  been    ^noich  as 
tkey^  now,  describe  it.    Dn  Outram  is  not  caUed 
in    till  the   20th;    and   then,    as   it   ^oiild    seem^ 
from    no  great  alarm  entertained   dn  their  parts. 
The  witness,  John  Roberts^  deposes,  "  that  the  de- 
ceased was  ill  about  a  fortnight  before  his  death,  as 
he  the  deponent  best  recollects :  he  was  for  some 
time  attended  by  Mr.  Thomas,  a  surgeon,   'who  said 
he  was  getting  better ;  but  the  said  Mary  He^witt, 
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yrho  lired  witk  the  deceased  aft  his  wife,  thinking  l62Sv 
Mr.  Thomas  not  altogether  right  about  it^  sent  the  ^jy^^ 
d^onent  to  make  seine  iaquiries,  &c. ;"  which,  in 
ehorti  terminated  in  the  introduction  of  Dr.  Outram. 
The  deponent  ^^  was  not  present  when  Br.  Oqtram 
saw  the  deceased ;  he  was  then  in  a  small  parlour 
behind  the  bar,''  Rewitt  deposes  to  having  gone, 
on  the  morning  of  that  day,  to  Camden  Town,  "  to 
take  a  lodging  for  the  deceased  to  be  removed  to ; 
but  when  he  returned,  after  engaging  a  room.  Dr. 
Outram,  whose  first  visit  had  been  paid  in  this  in« 
terval,  said,  that  he  could  not  be  removed  before 
Friday,  when  he  would  determine  about  it."  It  is  < 
not  till  Thursday  nighty  I  observe,  that  Dr.  Pearson 
is  called  in  to  consultation ;  and  this,  and  the  merely 
postponing  the  deceased's  removal,  satisfies  my  mind 
tliat  Dn  Outram  did  not^  at  the  time,  think  him  in 
that  imminent  danger  on  the  20th,  which  he  now 
conceives  himself  to  have  thought  him  in,  at  his  first 
visit.  Dr.  Outram  expressly  deposes,  that  *^  the 
persons  about  the  deceased  had  very  erroneous  no- 
tions epon  the  subject,  having  no  adequate  idea,  if 
any  apprehension  at  all,  of  the  danger  he  was  in." 
This  could  hardly  have  been,  had  the  deceased's 
state,  at  that  time,  been  such  as  the  witnesses  upon 
the  part  of  the  next  of  kin  would  now  represent  it. 
Dr.  Pearson  did  not  see  the  deceased  till  the  evening 
of  &e  28d,  when  he  was  in  extremis,  having  actu- 
aHy  died  on  the  24th.  His  evidence  proves  nojact ; 
and  his  state  and  condition  on  tiie  evening  of  the 
33d,  the  day  preceding  his  decease,  furnishes,  to  my 
apprehension,  very  imperfect  grounds  for  an  opinion 
even,  of  what  it  was,  especially  in  point  of  mental 
capacity,  in  the  afternoon  of  the  21st. 
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To  the  eTidence  of  these  witnesses,  with  the  ex- 
ception of  Doctors  Pearson  and  Outram,  as  to,  the 
deceased's  capacity,  so  far  as  it  goes  to  mere  opi- 
nion^  the  Court  is  disposed,  for  reasons  already  stated, 
to  pay  but  little  respect.  But  the  mere  opinions  of 
professional  men  of  eminence,  can,  by  no  meansi  be 
passed  over  with  similar  inattention.  , 

Now  Dr.  Outram  certainly  deposes,  that  "  when 
he  saw  the  deceased  on  the  21st  day  of  April,  the ' 
deceased  was  not^  in  his,  the  deponent's,  opinion,  in 
a  state  of  sound  mind,  memory,  and  understanding, 
or  capable  of  doing  any  act  requiring  the  exercise 
of  thought,  judgment,  and  reflection.*'     The  length 
of  Dr.  Outram's  visit  on  that  day,  I  should  observe, 
did  not  exceed  "  a  quarter  of  an  hour,  or  twenty 
minutes;"  and  whether  his  incapacity  during,  and 
through,  the  whole  day,  is  a  matter  of  fair  inference 
from  his  incap^city^  admitting  him,  for  argument's 
sake,  to  have  been  incapable,  during  that  small  por- 
tion of  it,  may,  under  the  circumstances,  be  justly 
doubted.   Dr.  Outram's  opinion,  however,  is,  t&spmc 
€*rtent,  that   of  Dr.  Pearson,  who  says,    '^  Uia^t  he 
cannot  depose  to  the  state  of  the  decea^ied  on  the 
21st  day  of  April  aforesaid ;  for  the  deponent  did 
not  see  him  at  all  on  that  day.     But  the  deponent 
saith,  that  the  deceased's  complaint  did  not  appear 
to   be  of  that  acute  peripneumonic  nature,  which 
sometimes  attacks  persons  in  good  health  suddenly  i 
but  it  appeared  to  be  of  that  kind  which  had  been 
preceded  by  inflammation  :  and  it  would    be  out  of 
the  ordinary  course  of  that  complaint,  and  so  much 
so  as  to  make  it  extremely  improbable,  that  the  de* 
ceased  should  have  been  free  from  wanderins:  and 
mental  aflection  on  a  day  so  shortly  before   the  de- 
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ponent  saw  liim,  as  the  21st  day  of  that  month,  the 
deponent  having  seen  him  on  the  23d.  The  depo* 
Bent  considers  it  to  be  highly  improbable  that  the 
deceased  should  have  been  .of  sound  mind  on  the 
2lst  day  of  April  aforesaid.**  To  the  opinions  of 
these  gentlemen,  had  they  been  examined  recenti 
facto  J  the  Court  must  have  deferred  very  consider- 
ably,  though  opinions  merely ;  but  it  is  by  no  means 
disposed  to  place  the  same  confidence  in  them,  de- 
livered eight  years  subsequent  to  the  facts  upon 
which  they  are  founded.  Dr.  Outram,  indeed,  speaks 
from  ^^  mtinornndc^''  opposite  the  deceased's  name  in 
his  '^  book;''''  but  he  does  not  tell  us  how  these  mtmo^ 
randa  were  made,-^whether  the  symptoms  of  each 
day  were  noted  upon  that  day,  or  whether  the  whole 
was  put  down  together,  as  it  might  have  been^  after 
the  deceased's  death,  in  support,  possibly,  of  his 
hjrpothesis  (with  which  the  Court  does  not  presume 
to  interfere),  relative  to  the  nature  of  his  patient's 
disorder,  which  the  result  confirmed. 

I  am  of  opinion,  therefore,  that  the  whole  of  this 
evidence,  I  mean  the  evidence  of  these  nieces  and 
the  nephew  taken  in  conjunction  with  that  of  Doc- 
tors Pearson  and  Outram,  not  only  does  not  exclude 
proof  of  testamentary  capacity  when  these  instruc- 
tioas  were  taken ;  but  thai  it  does  not  even  oppose 
any  thing  in  the  shape  of  antecedent  incredibility  to 
the  evidence  of  such  capacity  at  that  time,  which 
may  be  furnished  by  the  other  party. 

What  then,  on  the  other  hand,  are  the  direct  proofs 
of  capacity  in  the  deceased,  when  these  instructions 
n^ere  taken ;  and  what  are  the  inferences  in  support 
of  those  proofs,  fairly  deducible  from  the  facts  of 
the  cause,  and  the  conduct  of  the  parties  at  the  time  ? 


H»9. 
Term. 


Etavs 

V. 

Enhsht 
and 

MOOKS* 


240 


CASES   DET£RMIN£D   IN    THE 


THmty 
Mdm* 


ETAlli 

r. 
KmoBY 

and 
Moors, 


lo  the  first  place,  tben,  it  is  admitted,  that  the  per« 
iK)n  sent  for  to  muke  the  deceased's  will  (whether  at 
the  suggestion  of  Dr.  Outram  or  not,  is  not  very  ms^ 
terial)  was  Mr.  Moore,  a  solicitor  well  acquainted 
with  the  deceased^  and  long  employed  by  him  in  that 
capacity.    It  is  admitted^  too,  that  his  services  were 
invoked  as  for  that  express  purpose ;  and  without, 
as  it  appears^  any  shadow  of  clandestinity.    How 
utterly  inconsistent  is  this  with  the  case  now  set  up 
against  these  parties.  Was  this  the  probable  conduct 
of  parties  tneditating  fraudulently  to  obtain  iai  pre- 
tended will  from  an  incapable  testator?     Hewitt  or 
some  other  of  those  privy  to  the  fraud  would,  in 
that  case,  have  been  the  drawer  of  the  will :  and 
this  gentleman,  of  whose  character  I  shall  presently 
speak,  was  the  last  person  to  be  sent  for  upon  such 
an  occasion. 

lioyd,  an  old  and  very  intimate,  friend  of  the  de- 
ceased, deposes,  that  ^^  having  called  ta  see  the  de- 
ceased in  the  afternoon  of  the  Tuesday  next  ittime* 
diately  preceding  the  day  of  his  decease,  he  was 
desired  to  walk  up  stairs,  which  he  did,  into  a  small 
bed-chamber,  where  he  believes  the  said  deceased 
usually  slept— /Aa^  to  the  best  of  his  present  recol- 
lection there  were  two  women  in  the  room,  one  of 
whom  was  Mrs.  Cutmore."'     He  says,  that  ^  he  in* 
quired  of  the  said  deceased  how  he  was,   w^bo,  he 
thinks,  replied  '  not  worse. ^    That  soon  after.  Mrs. 
Moore  came  up;  and  the  deponent,    whispering, 
asked  her,  if  Mr.  Moore  had  made  his  will?     To 
W'hich  she  replied  no ;  and  then  added,  'bat  he  is 
going  to  make  it  to  day.'     Shortly  after  which  she 
requested  the  deponent  to  assist  the  deceased  into 
the  next  room,  whereupon  the  deceased  and  the  de- 
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poDent  proceeded  up  a  few  gtairs,  the  deponent  pat^ 
ting  his  hand  under  one  of  the  deceased's  arms  in 
going  up  stairs.  Not  long  after,  Mrs.  Moore  joined 
them,  and  Mr.  Richard  Hewitt  came  in.  In  a  short 
time  afterwards,  a  gentleman,  at  that  time  unknown 
to  the  deponent,  but  whom  be  understood  before  he 
left  the  hoa%  to  be  a  Mn  James  Moore  (the  solicitor), 
came  into  the  room.  After  inquiring  of  the  de« 
ceased  how  his  health  was,  he  said  '  you  want  to 
make  your  will  ;*  to  which  the  deceased  replied  ^  I 
do/  That  pen,  ink,  and  paper,  were  then  procured, 
and  a  tabje  placed  for  Mr.  James  Moore,  when  th# 
deponent,  considering  that  it  was  proper  for  him  to 
withdraw,  took  his  leave/' 

Why  this  evidence  (especially  coupled  with  the  reM 
gesta)  outweighs  aU  the  loose  evidence  of  delirium 
given  by  the  adverse  witnesses,  and  proves  capacity 
equal  to  the  act  done,  up  to  the  very  instant  of  its 
being  entered  upon.  He  speaks  to  the  perfect  capa-- 
city  of  the  deceased,  in  his  opinion ;  and  adds,  that 
the  deceased  was  very  weak  and  unwell,  but,  he 
believes,  had  no  thought  of  dying.  He  also  saw  the 
deceased  on  the  following  day,  the  Wednesday,  and 

Speaks  to  his  perfect  capacity,  in  his  opinion,  at  that 
me. 

But  the  evidence  of  Hewitt  is  much  more  deci* 
sive,  and,  indeed,  proves  the  whole  case.  Unless  the 
Court  imputes  to  this  witness  the  grossest  perjury, 
all  doubt  on  the  subject  is  removed.  It  is  not  from 
his  opinion,  but  from  the  facts  to  which  he  speaks, 
that  the  Court  is  warranted  in  drawing  this  conclu- 
sion. It  is  true  that  he  is  the  brother  of  Mrs. 
Moore  (or  Hewitt),  and,  as  such,  a  biassed  witness ; 
but  he  has  no  interest  whatever  in  the  issue  of  the 
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16^.  gait,  either  present  or  expectant ;  and  I  see  iKikbiiig 
TWniQf  jjj  jjj^  character  of  his  evidence  that  has  the  slightest 
tendency  to  discredit  him.  He,  too,  as  well  as  the 
rest  of  the  world,  believed  that  his  sister  was  law- 
fully married  to  the  deceased;  and,  so  believingy 
pould  have  no  inducement  to  join  in  obtaining  this 
will  as  for  tlie  advancement  of  htr  interest ;  since, 
if  the  lawful  wife  of  the  deceased,  she  would  have 
been  more  benefited  under  an  intestacy. 

Hewitt  was  present  when  the  greater  part  of  the 
instructions  were  given.  He  proves  that  they  on* 
ginated  entirely  with  the  deceai^ed  himself;  not  that 
Mr,  Moore,  the  solicitor,  put  leading  questions  to 
the  deceased,  to  which  he  merely  assented;  but  that 
the  deceased  dictated  the  several  bequests  which  the 
solicitor  committed  to  writing,  and  read  over,  sue* 
cessively,  in  the  order  in  which  they  were  delivered, 
for  the  deceased's  approval,  without  any  suggestion 
even  on  his  part. 

Hewitt  was  not  present  at  the  conclusion  of  the 
instructions.  The  deceased  had  long,  been  his  friend 
and  benefactor;  and  he  deposes,  that  he  left  the 
room^  towards  the  cpnclufsion  of  the  instructions, 
overpowered  by  his  feelings  at  the  thought  of  being 
then,  probably,  about  to  part  with  that  friend  and 
benefactor  for  ever.  He  returned,  however,  soon 
afterwards,  and  saw  the  written  instructions  lying 
on  the  table.  He  then  remarked,  he  says,  '^  that 
the  deceased  had  signed  the  same,  and  noticed  that 
the  name  of  John  was  clear,  and  that  there  was  a 
blot  over  the  name  of  Moore,  the  ink  of  which  was 
still  wet.*'  This  witness  corroborates  ,Ijloyd  as  to 
his  being  present  up  to  the  commencement  of  the 
(r^nsfvctipn,  and  his  quitting  the  room,  from  piotiv(^ 
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cf  delicacy^  upon  the  arrival  of  the  solicitor,  as  soon 
as  fae  understood  the  nature  of  the  business  about 
to  be  transacted. 

It  is  quite  unnecessary  to  state  the  deposition  of 
Hewitt  in  detail.  It  will  be  sufficient  to  observe^ 
that,  if  he  is  credible,  he  proves  every  thing.  He 
not  simply  states  his  own  decided  opinion  of  the 
deceased's  capacity,  but  he  deposes  to  facts,  about 
which  he  could  not  be  mistaken,  from  which  the 
Court  can  go  the  whole  length  of  drawing  that  con- 
clnsion  for  itself* 

The  other  evidence  which  bears  directly  upon  the 
faetum  of  these  instructions  is  the  proof  of  the 
death,  character,  and  hand'^writing  of  the  solicitor, 
Mr.  Moore^  Now,  it  is  proved  that  this  gentleman 
died  IB  the  year  1817,  at  the  advanced  age  of  seventy- 
eight  ;  and  the  proofs  that  are  furnished  to  the  Court 
of  his  highly  respectable  character,  are  even  stronger 
evidence  in  favour  of  the  will,  in  some  respects, 
than  his  own  deposition  could  have  been^  had  he  been 
living  and  examined  in  the  cause.  In  that  case,  the 
Court  would  only  have  had  the  ordinwry  presumption, 
that  he  was  a  person  of  fair,  because  of  unim- 
peached,  character/  But,  as  it  is,  his  character  is 
proved  to  have  been  of  the  first  respectability.  He 
was  thirty  years  Vestry  Clerk  of  the  parish  of  St.  Pan- 
^ras ;  and  was  employed  as  a  collector  of  rents,  and 
in  various  offices  of  trust  ^nd  confidence.  He  was 
also^  and  had  for  many  years  been,  the  deceased's 
conveyancer,  who  was  a  purchaser  of  leases,  and 
engaged  in  several  building  concerns;  consequently, 
he  was  well  acquainted  with  the  deceased ;  and  not 
liable,  therefore,  to  form  an  erroneous  impression  as 
to  the  state  of  his  capacity-— and  that  a  person  of 
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1882.       this  desoriplion,  should  have  eng^ag>ed  in  the  fiwd  4d . 
^m!k      ^l^^^^'in^g?  t^^  instructions  from  a  testator  wIkhd  he 
^^F^/«^      knew  to  be  in  a  state  of  incapacity,  and  deliriuniy  is 
£vAm8      quite  incredible.     In  some  respects,  howevver,  the 
Kxifiar      legatees  under  the  will  may  suffer  from  the  loss  of 
MooBB.     his  direct  evidence :  but  it  is  the  duty  of  the  Comi 
to  protect  them  from  suffering  by  that  loss  unduly:* 
Ue,  if  living  and  examined,  could,  doubtless,  have 
explained  those  little  variations  between  the  iostrae- 
tions  and  the  instrunaeni  drawn  up  from  them  (as  I 
shall  presently  observe)— he  could^  probably,  have 
also  explained  how  the  mistake  arose,  which  has 
been  so  much  relied  upon,  about  the  residence  of 
Knight  the  executor  (a). 

But  the  Court  has  further,  as  bearing  upon  the 
validity  of  these  instructions^  evidence  of  the  eon- 
duct  of  Mr.  Moore,  the  solicitor,  as  wilJi  rehtioa 
to  them  at  the  time.  The  ioAtructiotts  being  taken 
as  above,  and  si^ed  by  the  deceased,  and  attested 
by  the  solicitor,  he  is  in  the  less  Jborry  to  prepare  a 
will  for  execution-— -which  is  eOnfirmatiory  ctf  the  fact 
of  the  deceased  not  having  been  then  considered  in 
imminent  danger  by  those  about  him.  A  will,  how- 
ever, is  actually  prepared;  and,  on  the  Thursday 
evening,  Mr.  Moore  desires  his  assistant,  Mr.  Kjer* 

(a)  He  was  described  in  tiie  iiifitriictions  as  residing  id 
SoHihaimpion  Raw,  Bloonubwy^  whereas  it  was  pleadod  and 
proved,  bj  the  next  of  kin,  that  he  never  jresided  tbece ;  bat 
Ihat,  **  at  the  time  of  the  date  of  the  instractions,  and,  for  sere- 
ral  years  prior  thereto,  he  had  resided  in  High  Holbom,  near 
6ray*8  Inn,  which  circumstance  was  well  known  to  the  deceased 
whikt"  (as  thej  pleaded  it)  «*  he  retained  the  enjoyment  of  his 
mental  faculties.^  How  this  mistake  originated  was  left  imex- 
plained  in  the  eaase* 
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sey^  to  caU  at  tke  deceased's  htnise  on  the  next 
morning,  and  fi&  a  time  for  its  execution.  This  is 
deposed  to  by  Mr.  Kersey,  as  also,  that  in  passing 
the  deceased^s  house  ou  the  following  morning,  he 
found  the  shutters  closed,  fi'om  which  he  conjec- 
tured, as  the  fact  was,  that  the  deceased  had  die4 
in  the  course  of  that  night.  This  conduct,  thereforei 
of  the  solicitor,  at  the  time,  in  drawing  up  a  wiU^ 
and  preparing  to  wait  upon  the  deceased,  in  order 
to  attest  its  execution,  is  plainly  inconsistent  with 
any  suspicion,  on  his  part,  that  the  deceased  was 
incapable  at  the  time  of  giving  the  instructions,  and 
is  strongly  confirmatory  of  the  other,  imd  more 
direct,  evidence  of  their  validly.  I  may  aho  observe; 
that  Mr.  Moore  has  confirmed  this  account  of  the 
general  course  of  the  transaction  by  the  sanction 
of  an  oath.  This  I  do  without  adverting,  par^ 
ticularly,  to  the  contents  of  ius  affidavit  (a) ;  bnft 
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(a)  The  12th  aiiiida  of  the  aUegafioa  propounding  th6  i^ 
fbriwtimu  mt  tho  part  of  the  exeooton,  pleaded  «*  that^^  te 
irder  to  probate  of  the  isBlnietioiis,  aa  conlaiiiiDg  the  will  of 
the  deceased,  being  granted  *  to  the  exeeotors^  Mr.  Janes 
Moore  was,  en  the  Slat  of  Maj,  18U,  in  conjtsmotion  with 
Mr.  Richard  Hewitt,  duly  twom  to  an  aflMaTit  berfore  a  Bur- 
rogaeCe  of  the  Jadge  of  this  (the  Prerogative)  Court,  in  the 
preseace  of  a  Notary  Pohlio;  aad  iti  saob  affidavit  Mr.  James 
Moore  made  oath,  that  he  knew,  and  was  well  ae^ainled  with, 
Mr.  John  Moore,  the  deceased,  for  aereral  years  before,  and  to 
die  time  of,  his  death ;  and  that,  on  the  ISlflt  of  April,  then  laA 
^aat,  he  attended  at  the  boase  of  the  deeeased,  for  the  purpose 
of  taking  instmetions  for  preparing  the  will  of  the  deceased,  and 
found  him  ill,  and  sitting  in  his  bed  chamber;  and  that,  from 
the  rerbal  instructions  of  the  deceased,  he  then  drew^  or  wrote, 
the  paper  writing  propounded  in  this  cause,  oi  the  will  of  the 
deceased;  and  that,  when  he  had  finished  writing  the  same, 
he  read  the  said   paper  over  in  an  andible  manner  to  die 
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thus  much  at  least  being  in  evidence^  namely,  that 
probate  of  these  instructions  was  obtained  upon  his 

# 

deceased,  who  approred  thereof^  and  subscribed  his  ntms 
thereto ;  and  that  he  set,  and  subscribe  his  name  to  the  said 
instructions^  as  a  witness  thereof;  and  then  took  the  instructions 
home  with  him  to  prepare  the  deceased's  will  therefrom;  and 
that  the  deceased  was,  at  and  dtiring  the  transactions  set  forth 
in  his  affidavit,  of  sound  and  disposing  mind,  and  well  knew 
and  understood  what  he  said  and  did."  And  the  next  subseqnent 
article  of  the  all0gation  referred  to  the  affidaTit,  so  made,  re- 
maining in  the  registry,  of  which  a  copy  was  annexed;  and 
pleaded  the  identity  of  the  parties,  and  also  t)ie  hand-writing 
of  the  Surrogate  and  Notary. 

The  admission  of  these  articles,  and  the  exhibit  was  opposed, 
pn  the  part  of  the  next  of  kin,  as  a  novel  attempt,  to  substitute 
a  voluntary,  and  extrajudicial,  affidavit  for  direct  evidence. 

Judgment. 

Sir  John  Nicholl. 

If  the  professional  gentleman,  who  took  the  instructions  pro- 
pounded, were  still  living,  his  affidavit,  though  made  before  this 
Court,  and  for  the  purpose  of  probate,  would  be  clearly  inad- 
missible as  evidence  in  the  cause.  It  would  not,  in  that  case, 
be  the  best  evidence ;  and  the  adverse  parties  would  be  undaly 
deprived,  by  its  being  admitted  as  evidence  at  all,  of  the  right  to 
cross-examine^  which  must  result  to  them  in  the  event  of  bis 
being  produced  and  examined  as  a  witness.  But  in  this  case,  the 
professional  gentleman  being  dead,  it  is  the  best  evidence;  and 
if  the  adverse  parties  having  lost  their  opportunity  of  cross* 
examining,  the  loss  is  to  be  ascribed  to  their  own  laohes,  in  not 
calling  for  proof  of  the  instructions  earlier*.  Mr.  James 
Moore  is  pleaded  to  have  survived  the  deceased  four  years.  It 
would  be  strange  if  parties  interested  to  defeat  a  testamentary 
paper,  could  lay  by  till  the  death  of  the  solicitor  who  prepared 
it ;  could  then  object  a  defect  of  proof;  and  at  the  same  tisie 


*  It  is  to  be  observed,  that  the  Coort  was  not,  at  ihii  time,  io  possession 
of  thefttet  alleged  by  the  next  of  kin,  in  escnse  for  tliefr  not  having  esrli^ 
proceeded  to  contest  the  vatidity  of  these  instracltons.  Vide  page  iSSg 
ante. 
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I  m^9t  presume  that  its  contents,  in  ge^^ 
neralf  verified  and  con^rmed  the  accouiit  given  by 
Hewitt  and  Kersey.  , 

Without  therefore  ^ny,  more  particular,  reference 
to  this  affidavit — ^without  any  reference  Mrhateyer  to 
the  evidence  of  Manwaring,  which,  to  guard'  itself 
from  prejudice,  the  Court  has  not  even  read — and 
without  invoking  the  testimony  of  Betty  Roberts, 
whieh  is  also  to  be  taken  as  rejepted— -the  depositions . 
of  Lloyd  and  E[ewitt,  and  the  evidence  to  the  cha* 
racter  and  conduct  of  Mr.  James  Moore,  satisfy  me, 
that  the  deceased  gave,  and  signed,  these  instruc- 
tions, and  was  fully  competent  to  the  actp— for,  upon 
loose  evidence  of  incapacity,  g^ven  eight  or  nine 
years  after  the. death  of  the  testator  (evidence  for  the. 
most  part  of  mere  opinion),  to  discredit  the  witnesses,, 
Lloyd  and  Hewitt,  and,  to.  some  extent,  Mr.  Moore, , 
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could  object  to  the  solicitor's  affidavit  (an  affidavit  made  in  tLis 

Court,  and  for  this  very  purpose  of  probate)  being  received  in 

evidence. 

I  am  not  at  all,  therefore,  disposed  to  shut  oat  of  the  cause 

fliese  articles  and  this  exhibit,  in  hmttte— their  valae  will  de-> 

pend  much  on  the  general  circumstances  of  the  case,  as  dis-: 

closed  in  the.  evidence — valeant  ^ican/mn.    At  present  I  admit 

the  articles,  leaving  it  open  to  the  counsel  for  the  next  of  kin, 

to  renew  their  objections  to  the  affidavit's  being  relied  on,  as 

etidenee,  at  the  hearing  of  the  cause;  when  the  Court,  being  in 

possession    of  all  the  circumstances,  will  be  better  able  to 

jhudhf  dispose  of  that  question  agreeably  to  the  equity  of  the 

case. 

Articles  admitted. 

The  question  thus  mooted  merged,  however,  to  some  extent, 
at  the  hearing,  hy  the  counsel  for  the  executors  not  insisting  on 
the  affidavit  being  read.  The  fact  of  an  affidavit  having  been 
made  by  Mr.  James  Moore  for  the  purpose  of  probate,  was 
admitted  in  the  cause. 
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and  to  proiKMinee  the  whole  matter  of  these  instrac- 
tions  false  and  fraudulent,  would  be  quite  extraTa- 
gant;    the    more  especially,  when  the  dispositive 
part  of  Ihem  is  view^ed  in  connexion  with  the  ad- 
mitted state  of  the  deceased's  affections ;  with  the 
nature  of  bis  rdation  to  this  female,  with  whom  he 
cohabited,  as  his  wife,  and  her  children  ;  and  with 
his  often  declared  intentions  relative  to  the  dispo« 
sition  of  his  property.    And  as  erery  just  presiltnp* 
tion,  as  well  as  every  reasonable  probability,  wail 
in  fltvour  of  this  wifl ;  as  it  had  been  acted  upon  for 
so  many  years  |  and  as  the  parties  opposing  it  had 
ehrery  •i^ortunity  of  satisfying  themselves  upon  the 
justice  of  thiS  case,  before  commencing  the  suit;  I 
think  that  there   were  na  sufficieiBA  grounds  for 
calling  in  the  probate;  and  that  their  conduct  in  so 
doing  was  unjustifiable.    And  as  these  parties  have 
chosen  to  stand  upon  their  extreme  legal  rights  in 
calling,  at  so  late  a  period,  for  the  proof  of  this  w%-^ 
a  will  made  in  exact  conformity  as  well  with  the 
deceased's  declared  intentions^  as  with  his  natural 
aff^ctious^  and  his  i»oral  duties*  I  tJmk  tiwt  tbey 
are  liable  at  least,  to  all  the  costs  incurred  fiKWi  the. 
time  of  giving  in  Ih^  allegation.    My  only  doubt 
has  been,  whether  in  justice  they  wejre  not  liable 
to  the  whoU  costs  from  the  time  of  caUinjg  in  the 
pcobarte. 
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In  thb  Goods  of  his  latk  Majesty  Kinq 

GfiOKO£   THB   ThIBJD,  B£C£ASBD.  1822. 

Triniitf 

(On  Motion.)  .  ''^• 

^^  4th  Session. 

X  HB  ctse  oat  of  which  the  present  question  arose,  Appikation  f 
was  described,  in  the  heading  of  the  act  to  lead  the  its  proceM, 
proposed  decree,   as    ''  a  business  of  citing    Iltid  hu  Majeity'f 
Nicholl,   Esq.    his    Majesty^s   Pl-ocurator-General,  ^^^^^ 
for,  and  on  bi^alf  of,  our  Sovereign  Lord  the  King,  jJJP^^^f  ^ 
as  lietr    and  successor  of  hi»  late  Majesty   King  propoondei' 
George  the  Third,  deceased,  to  see  the  last  will  and  timt^i^^lcir 
testament,  or  testamentary  schedule,  of  his  said  late  ando^l^^at 
Majesty,  bearing  date  the  2d  day  of  June,  in  the  p^^'p^^^ 
year  of  our  Lord  1774,  p'roponnded,  and  proved,  in 
soletun  form  of  law ;  promoted,  and  brought,  by  her 
Qighness  Olive,  the  natural  and  lawful  daughter  of 
bis  Royal  Highness  Henry  Frederick,  the  late  Duke 
of  Cumberland,  deceased,  whikt  living,  the  natural 
and    lawful  brodier  of  his  said  late  Majesty,  the 
only  legatee  tiamed  in  the  said  will,  and  there  being 
BO  executor,    or  residiiary  legatee,  named   in  the 
■iiM<^>   against  the  said  Iltid  Niofaott,  Bsq.^  his  Ma^ 
jesty^s  Pioonrator-General."^ 

On  the  1st  Sessien  ei  the  present  (Trinity)  Term* 
a  proctor  e^diibifted,  as  such,  for  the  party  styling 
herMlf,  her  Highness  Olive,  Princess  of  Cumber- 
landy  as  above,  and  alleged*— first,  that  his  late  most 
gracious  Majesty,  Gkorge  the  Third,  of  the  Umted 
Kingdom  of  Great  Britain  and  Ireland*  King,  &c. 
defHuted  this  life  on,  or  about,  the  29th  of  January, 
1880,  a  widower^  leaving  b^dnd  fahoi  his  eldest  sob, 
his  then  Royal  Highness  George  Augustus  Frede* 
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1822.       rick,  Prince  of  Wales,  Prince  Regent  of  the  United 
Trinity     Kingdom,  who,  thereupon,  succeeded  to  the  throne 
y^^..^      of  this  United  Kingdom,  and  became  entitled,  in 
ivtRB Goods  right  of  his  Crown,  to  all  and  singular  the  personal 
^'majkstt'  estate  and  effects  of  his  said  late  Majesty  remaining 
GBOROBun   undisposed  of  "—secondly,  that  «  his  said  late  Ma- 
jesty,  whilst  living,   made,  and  executed,  bis  last 
will  and  testament,   or  testamentary   schedule,  in 
writing,  under  his  royal  sign  manual,  in  manner  as 
required  by  law,  bearing  date  the  2d  day  of  June, 
1774;  and  therein,  bequeathed  the  sum  of  15,000/. 
to  his  niece,  Olive,  daughter  of  his  said  Majesty's 
brother,  his  Royal  Highness  Henry  Frederick  Duke 
of  Cumberland ;  but  did  not  of  his  said  will  appoint 
any  executor,  or  dispose  of  the  residue  of  his  per* 
sonal  estate,   and  effects."     In  verification   of  the 
premises,  he  exhibited  the  said .  last  will  and  testa- 
ment, or  testamentary  schedule,  together  with  cer- 
tain aflSdavits*     Lastly,  he  prayed^  that  the  Conrt 
would,    on  motion   of  counsel,   ''  decree    the  said 
Iltid    Nicholl,    Esq.     his    Majesty's     Procurator^ 
General,  to  be  cited,  by  the  service  of  a  decree  in 
that  behalf,  to  appear  on  the  sixth  day  after  ser- 
vice, if  ^   Court-day,  otherwise  on  the  Court-day 
next  and  immediately  following,  to  see,  and  hear, 
the  said  true  and  original  last  will  and  testament, 
or  testamentary  schedule,  of  his  said  late  most  gra* 
cious  Majesty,  King  George  the  Third,  deceased, 
bearing  date  as  aforesaid,  propounded,  and  proved, 
in  solemn  form  of  law,  if  he  thought  it  for  the  in- 
terest of  our  Sovereign  Lord  the  King  so  to  do ; 
and  further  to    do,  ajid  receive,  as  unto  law  and 
justice  should  appertain,  under  pain  of  the  law,  and 
contempt  thereof,   at  the    promotion  of  her    said 
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Highnegs,  Olive,  Princess  of  Cumberland,  &c.  with  1822. 

the  usual  intimation/*  namely,  that    "the  Court  '^^^ 

would  pi^oceed  in  the  said  cause,  or  business,  the  s<»>v^ 

absence,    or    rather  contumacy,  of  him,  the   said  ihtheGoom 

Procurator-General,  in  anywise  notwithstanding/'  majbsty 

The  alleged  testamentary  paper  itself  was  in  the 
following  terms  :«-— 

*^  George  R.  St.  Jameses. 

^*  In  case  of  our  royal  demise,  we  gfive  and  be- 
queath to  Olive,  our  brother  of  Cumberland's  daugh-* 
ter,  the  sum  of  15,000/. ;  commanding  our  heir,  and 
successor,  to  pay  the  same,  privately,  to  our  said 
niece,  for  her  use ;  as  a  recompense  for  the  nilsfor- 
tunes  she  may  have  known  through  her  father. 

•*  Witness  June  2,  1774. 

« J.  Dunning.      Chatham.      Warwick/* 

The  affidavit  of  third  parties  in  support  of  the 
paper  went,  merely,  to  the  subscriptions,  <^  J.  Dun* 
tting**  and  "  Warwick,"  being  of  the  hand-writing 
respectively,  of  the  late  Lord  Ashburton  (formerly 
Mr.  Dunning)  and  of  the  late  Earl  of ^  Warwick ; 
as  also,  to  the  name  and  letter  '^  George  R,"  at 
the  top  of  the  paper,  being  the  true  and  proper  si^n 
manual  of  his  late  Majesty  King  George  the  Third. 
There  was  no  affidavit  as  to  the  signature  of  the 
late  Lord  Chatham-^but  it  was  sworn,  that  the 
whole,  body,  series,  and  contents  of  the  iastrument 
{save  and  except  the  name  and  letter  **  George  R." 
and  the  other  subscriptions)  as  well  as  the  title  ^^  War-^ 
.wick"  subscril;^ed,  were  of  the  true  and  proper  hand- 
writing of  the  late  Earl  of  Warwick. 

There  was  also  an  affidavit  from  the  party  her- 
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1829.       self  promoting'  the  suit,  accaantin^  for  the  pfight 
^*'^y      and  condition  of  the  instrument:  and  for  the  manner 
v^v^^      ill  which  it  came  into  her  hands.     She  deposed,  that 
In  THB  Goods  t*  in  the  beeinnin&f   of  the  year  1816,  his  Royal 
Majesty     Highness  the  late  Duke  of  Rent,  informed  the  de- 
ponent, that  George,   Earl   Brooke,   and  Earl  of 
Warwick,  with  whom  the  deponent  had  been  wdl 
acquainted  from  her  infancy,  had  told  him,  the  said 
Duke  of  Kent,  that  he  the  said  Earl  of  Warwick, 
wished  to  communicate  to  the  deponent,  some  im- 
portant particulars  regarding  this  deponent's  birth, 
the  purport  of  which  he,  the  said  Duke  of  Kent,  at 
the  same  time  intimated  to  the  deponent— that  one 
evening  happening  in,  or  about,  the  month  of  May 
in  the  said  year,  the  Duke  of  Kent,  being  at  this 
deponent's  house.  No.  74,  Seymour  Place,  Bryan* 
stone  Square,  the  said  Earl  of  Warwick  also  came 
there;  and,  in  the  presence  of  the  said  Duke  of 
Kent,  after  requiring  and  recefving  a  most  solemn 
pledge,  on  the  part  of  the  deponent  and  the  sai4 
Duke  of  Kent,  not  to  divulge  the  purport  of  the  com* 
muni  cation  he  was  about  to  make,  until  after  the 
death  of  his  then  Majesty  King  George  the  Third, 
informed  the  deponent  of  her  illustrious  birth,  to  wit, 
that  she,  the  deponent,  was  and  is,  the  natural  and 
lawful  daughter  of  his  Royal  Highness  the  late  Duke 
of    Cumberland,  deceased;    and    that    the    proois 
thereof  had  been  deposited  with  the  said  Earl  of 
Warwick,  for  the  benefit  of  the  deponent,  in  case 
she  survived  his  Majesty,  by  the  late  Earl  of  Ghsir 
ham  and  the  late  Dr.  Wilmot,  under  a  solemn  pledge 
to  preserve  them  safely,  and  to  keep  them  secret, 
until  the  demise  of  his  said  Majesty— and  he,  the 
said  Earl  of  Warn  ick,  further  informed  the  depo- 
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lient,  that  the  seTeral  papers  and  documents  were  1822« 
Iben  at  Warwick  Castle;  and  that,  apprehending  ^'**'* 
hh  own  health  to  be  precarious,  he  had  considered  Vi^^/^*^ 
it  incumbent  on  him  to  place  the  same  in  safe  i»  ''hb  Goods 
custody— /Aaf 9  shortly  after  the  premises,  the  said  Majesty 
fiarl  of  WiBtrwick  having,  as  he  informed  the  Ae* 
{Nment,  gone  to  Warwick  for  the  documents,  deli- 
vered the  papers  into  the  deponent's  hands;  an  J 
part  of  them  were  so  delivered  in  the  Duke  of  Kent's 
presence;  and,  amongst  other  things,  the  paper 
writing  annexed,  beginning  thus :  '  Greorge  R. 
St.  James's.  In  case  of  our  royal  demise;'  and 
ending  thus :  *  she  may  have  known  through  her 
lither,*  bearing  date  '  June  2d,  1774,*  and  having 
tibe  name  and  titles,  *  J.  Dunning,'  ^.  Chatham,*  and 
'Warwick,*  respectively  siet,  and  subscribed,  as 
witnesses  thereto/*  The  deponent  further  made  oath, 
that  the  instrument  was  in  the  same  plight  and  con- 
dition as  when  so  delivered  to  her.  Lastly,  she  de- 
posed, to  lier  belief  that  the  instrument  itself  so 
delivered  was  true  and  genuine  ;  that  the  name  and 
letter  "  George  K,"  was  the  proper  sign  manual  of 
his  late  Majesty  King  George  the  Third ;  that  the 
name  and  tiUe  <<  J.  Dunning'*  and'^  Chatham,**  sub* 
teribed,  were  so  subscribed  by  the  late  Lord  Ash- 
burton  (then  Mr.  Dunning)  and  the  late  Earl  of 
Chatham;  and  that  the  body  of  the  instrument, 
t0{|ether  with  the  date,  and  the  signature  "War- 
wick,** #ere  of  the  proper  hand-writing  of  the  late 
Earl  of  Warwick; 

On  the  1st  Session  of  this  (Trinity)  Term,  the 
Conrt,  upon  being  mavedj  as  above,  ej?  parte^  di- 
rected the  matter  to  stand  over,  on  account  of  ^ 
special  nature  of  the  application  ;  and  that  his  Ma- 
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ia22.      jesty^s  advocate  should,    in  the   mean   thne»  he 

j^:^      instractedy  to  shew  cause  against  the  issue  of  the 

v^v^/      proposed  citation. ^  In  consequence  of  this  intimation^ 

^IIJ^!.^,*l«-*  counsel  were  heard,  on  the  two  succeeding  Court 

OF  Hi8  LATB  ^ 

Majesty  days,  both  in  support  of,  and  in  opposition  to,  the 
issue  of  the  process  as  prayed ;  and,  on  this  4fli 
Session,  the  Court  proceeded  to  dispose  of  jthe  ap- 
plication in  nearly  the  following  words ;— » 

JUBOMENT. 

Sir  John  Nicholi^. 

This  is  an  application  to  the  Court  for  its  process^ 
calling  upon  his  Majesty^s  Proctor  to  see,  and  hesr^ 
an  alleged  testamentary  paper  of  his  late  Majesty, 
propounded  and  proved.  It  need  hardly  be  observed^ 

•  that  it  is  not  a  matter  of  choice  and  discretion,  hot 

•  of  justice  and  duty,  to  grant  or  refuse  that  process 
according  as  the  law  shall  direct.  The  Court  has 
xeceived  all  the  assistance  that  the  learning  and 
ability  of  counsel  could  furnish,  in  support  of  the 
application,  as  well  as  in  opposition  to  it ;  and,  after 
that  assistance,  the  Court  has,  itself,  given  the  sub- 
ject  all  that  due  consideration  which  its  importance, 
and  delicacy  appear  to  require. 

The  attention  of  the  Court  was  called,  in  the 
course  of  the  argument,  to  several  points-^to  the 
right  of  the  Sovereign  to  make  a  will — ^to  the  form 
of  this  particular  instrument— to  the  affidavits  ex* 
hibited  in  proof  of  the  hand- writing  and  history  of 
the  paper ;  and»  lastly,  to  the  jiurisdiction  of  the 
Court  to  issue  the  process  prayed. 

Courts  of  justice  cautiously  abstain  from  deciding 
more  than  what  the  immediate  point  submitted  to 
their  consideration  requires.  In  the  present  case, 
several  of  the  points,  though  properly  urged  by 
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coiuiaely  irould  come  more  regularly  for  decision  in       1822. 
some  fatare  stage  of  the  proceeding ;  if  snch  a  pro-      l^nUy 
ceeding  as  is  prayed  can  take  place.  v^v^ 

'  The  right  of  the  Sovereign  to  dispose  of  property  IhtbeGoods 
hy  will,  if  donbted,  might  be  groand  for  the  King's  J^ajeity 
Proctor's  appearance  under  protest,  if  this  Court 
should  think  it  could  cite  him  at  all.  The  nature 
of  the  instrument,  whether  testamentary  or  not, 
might  be  formally  argued  upon  the  adinission  of  an 
allegation  propounding  it,  in  that  stage  of  the  pro- 
ceeding ;  and  its  genuineness  would  be  the  last,  and 
ultimate,  objedt  of  the  whole  proceeding. 

'  Upon  these  points,  therefore,  the  Court  at  pre- 
sent expresses  no  opinion  whatever ;  because  assume- 
ing  them  in  the  affirmative,  and,  for  the  present, 
ttJting  the  several  allegations  in  the  act  of  Court  to 
be*  true,  still  the  first  and  immediate  question  is, 
whether  the  Court  has  jurisdiction  to  institute  this 
inquiry ;  to  entertain  such  a  proceeding;  and,  con- 
sequently, whether  it  has  a  right  to  form  any  judicial 
Opinion  whatever  upon  these  other  points. 

His  late  Majesty  (and  it  is  so  alleged  by  the  party 
making  the  application)  ''  did  not  appoint  any  ex-* 
eeotor,  or  dispose  of  the  residue  of  his  personal 
property ;''  but  (and  it  is  also  so  alleged)  **  his  pre- 
sent Majesty  became  entitled,  in  right  of  his  Crown, 
to  all  tfa^  personal  estate  and  effects  of  his  said  late 
Mi^esty  remaining  undisposed  of."  The  paper  itself, 
(assuming  it  to  be  genuine  and  testamentary)  directs 
the  bequest  to  be  paid  ^'  by  the  heir  and  successor." 
Tbis^  is,  therefore,  not  a  question  between  the  as** 
serted  legatee,  and  any  subject ;  either  as  executor, 
cr  residuary  legatee,  or  next  of  kin.    No  subject 


1823.       ift  interested  ia  opposing  the  paper ;  hnjL  it.  is  directly 

^»<>y      a  claim  and  demand  upon  the  reigning  Sovereign. 

N,«pv^  ^^^    process  prayed,    is,  consequently,  in  sub* 

^oFHu^AT»'  9tance^  against  the  Sovereign;  though  in  form  it  is 

Majesty  described  as  **  a  business  of  citing  the  King's  Proc- 
tor:'* of  citing  him,  however,  it  is  added,  /^for 
and  01^  behalf  of  our  Sovereign  Lord  the  King»  as 
heir  and  successor  of  his  late  Majesty/' 

When  the  application  was  first  mentioned,  the 
Court  asked  the  learned  counsel  if  any  precedents 
could  be  furnished  j  and  it  did  so  at  that  early  stage, 
in  order  to  set  all  possible  enquiry  in  motion ;  not^ 
however,  ejipecting  or  requiring  a  precedent  pie- 
dsely  similar  in  all  its  circumstances  ;  but  endea* 
yonring  to  ascertain  whether,  by  diligent  reieardif 
a^y  proceedings  could  be  found,  in  this.  Courts  wr 
elsewfierdf  out  of  which  some  principle  could  be 
extracted,  either  directly,  or  by  way  of  anaJogyt 
fiumishing  something  of  I/^gal  aatborijty  to  govern 
this  case* 

Now  the  history  of  the  wills  of  Spverei^a  from 
Baxon  times — from  Alfred  the  Great  down  to  the 
|iresent  day,  has  been  diligently  searched  and  ex- 
amined ;  but  no  instance  has  been  produced  of  pro^ 
bate  having  been  iaken  of  the  will  of  any  deceased 
Sovereign  in  these  Courts;  much  less  of  its  having 
been  contested  her&  against  the  reigning  Sovereign. 
One  single  instance  occurs  in  the  Rolls  of  Parliament 
of  something  of  a  reference  to  this  jurisdiction  in 
respect  of  a  royal  will,  which  is,  the  instance  re- 
ferred to  by  Lord  Coke  (in  his  4th  Inatitute  (a)  ) 

id)  4  In^t  3M, 
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and  by  other  writers.  It  is,  in  fmbstatice,  to  this  ^^22. 
effect :— In  the  1st  of  Henry  5,  it  is  stated  in  th^  jj^ 
Parliament  Rolls,  that  Henry  4  having  made  a  will, 
and  appointed  executors  thereof,  those  executors, 
fearing  the  assets  would  be  insiifBcient,  declined  to  0^^^|*^L 
act«  It  is  then  recited,  that  under  these  circum*- 
stanpes,  the  effects  would  be  at  the  disposal  of  the 
Archbishop  of  Canterbury,  as  ordinary,  who  should 
direct  them  to  be  sold ;  but  Henry  5>  instead  of 
allowing  the  effects  to  be  sold,  took  to  them,  and 
agreed  to  pay  their  appraised  value.  This  is  the 
whole  that  appears  on  the  Rolls  of  Parliament :  and 
thence  it  clearly  appears,  that  subjects  were  the  ex^ 
ecnt^n-^subjecis  alone  were  interested  in  the 
effects  bequeathed:  and,  lastly,  that  the  successor 
to^  the  Crown  voluntarily  took  to  them,  and  paid 
their  appraised  value.  But  except  this  recital  in 
the  Parliament  Rolls,  400  years  ago,  when  the 
matter  was,  probably,  neither  controverted,  nor 
even  much  considered,  not  the  slightest  trace  is  to 
be  found,  of  any  allusion  to,  much  less  of  any  ex- 
ercise of,  this  Court's  jurisdiction  over  the  wills  of 
departed  Sovereigns. 

The  only  will  of  a  Sovereign  deposited  in  the 
registry  of  this  Court  (for  wills  of  Queens  Consort 
are  wills  of  subjects)  is  the  will  of  King  Henry  8; 
and  that,  as  I  understand,  is  not  the  original,  but 
merely  a  copy ;  and  from  the  appearance  of  this 
copy  there  is  no  trace  of  any  probate  of  the  will  ' 
having  ever  been  taken.  Whether  this  document 
was  deposited  here  for  safe  custody,  and  as  a  place 
of  notoriety  for  such  *a  purpose,  or  for  what  else, 
does  not  appear. 


fld4  gASES  DETERMIKKD   IH   THE 

1822.  The  Statute  of  the  24th  of  Henry  8  (a),  how*- 

TmR.      ^y^Vf  has  been  cited,  as  conferring  upon  the  Court 
^^^^s^-ii^      a  jurisdiction  in  this  respect.     The  object  of  that 
^IvIIs^latV  statute  was  to  prohibit  appeab  to  Rome ;  and  the 
tHoRGiTui    statute  itself  serves  to  shew,  that  the  reigning  Sover 
reign,  at  the  period  of  the  ^Reformation  at  least, 
became  the  supreme  head  of  the  church— the  su- 
preme ordinary  of  the  country.    But  how  it  tends 
to  establish,  that  he  became  at  that  time  personally 
subject  to   the  ordinary  jurisdiction  of  the  Arch- 
bishop, whatever    might   have   been  attempted  in 
timesi   of  papal  usurpation,   is  certainly  not  very 
obvious. 

For  the  last  300  years,  and,  indeed,  from  all 
antecedent  time,  there  is  no  instance  of  any  Sove- 
reign taking  probate  in  the  Archbishop's  Court,  or 
of  any  Sovereign's  will  having  been  proved  there. 
Yet  if  it  be  tr'ue,  that  by  the  constitution  Sovereigns 
have  always  had  a  right  to  ,make  wills  (and  it  ap- 
pears, by  the  Rolls  of  Parliament,  that  in  the  16th 
year  of  King  Richard  the  Second,  **  the  Bishops, 
liords,  and  Commons,  assented  in  full  Parliament, 
that  the  King,  his  heirs  and  successors,  might  law- 
fully make  their  testaments ;'')  (b)  and  if  it  is  thence 
to  be  presumed  that  Sovereigns,  in  many  instances, 
have  exercised  that  right,  (in  which,  or  to  what 
extent  in  fact^  need  not,  at  present,  be  inquired, 
but  some  instances  have  been  referred  to,  and  one 
so  late  as  George  1.  (c)  ) ;  and  if,  yet,  no  instance 
is  to  be  found  of  a  probate  issuing  from  this  Court, 

nor  of  any  will  since  the  copy  of  that  of  Henry  8. 

« 

(a)  24  Hen.  8.  c.  12.  (c)  Vide  Annual  Register,  1772i 

(fi)  Vide  4  Inst,  .935*  page  108. 
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hAkg  even  deposited  here;  it  does  furnish  pretty       1822.    . 
decisive  evidence,  to  my  judgment,  that  this  Court,.      •yjMwfjf 
in  sach  a  case,  has  no  jurisdiction  whatever.   What     v-niv^i^ 
might  be  the  case,  if  the  will  of  a  deceased  Sove-  'J/hw^ati* 
reign   raised  a   question  merely,   and   exclusively,     Majbsty 
between  subject  and  subject,  die  Court  is  not,  at 
present,  required  to  decide. 

But  suppose  no  royal  wills  to  have  been  made 
from  Henry  the  Eighth^s  time  to  the  present,  but 
that  all  the  intermediate  Sovereigns  have  died  in- 
testate, still  the  inference,  in  respect  to  this  juris* 
diction,  is  the  same.  Of  the  effects  of  all  other 
persons  dying  intestate^  the  Ordinary  grants  ad- 
ministration. Before  the  statutes  of  administration, 
the  Ordinary  granted  it  to  whom  he  pleased  :  under 
the  statute  of  21  Henry  8.  {a)  it  was  to  the  widow 
er  next  of  kin :  and  by  the  statute  of  distribution 
(22  &  23  Charles  2.  (b)  )  that  administrator  became 
a  trastee  to  dispose  of,  and  distribute  the  property 
in  the  manner  therein  pre3cribed.  Of  a  Sovereign 
who  dies  intestate,  the  successor  is  exclusively 
entitled  to  the  personal  property ;  but  in  order  to 
haveiegal  authority  to  collect  and  recover  that  pro- 
perty, there  is  no  instance  of  any  such  successor 
coming  into  this  Court  (as  all  other  persons  must 
do)  for  letters  of  adininistration'-^for  the  authority 
of  the  Ordinary  to  invest  him  with  the  legal  cha* 
racter  of  administrator.  Mothinof  of  the  sort  has 
ever  taken  place :  and,  indeed,  it  would  be  against 
all  principle,  and  contrary  io  all  analogy,  that  it 
should.  Now  the  total  absence*  of  any  exercise  of 
such  a  jnrisdiction  by  this  Court  on  the  death  of  a 
Sovereign  in  cases  either  of  testacy  or  intestacy,  is 

(a)  21  Hen.  8.  c.  $.  (6)  22  &  23  Car.  2.  c.  10» 
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1828.      pretty  strong  evidence^  to  my  min^  tilat  bo  sncfc  s 

'^*^     jurisdiction  exists. 

\— ,^,w         The  testamentary  Coorts  of  the  two  Archbishopi, 
^F  afs^ATs*  ^  ^^^^^  respective  provinces,  are  styled  Prerogative 

Majbstt     Courts,  from  the  prerogative  of  each  Archbishop  to 
grant  probates,  and  administrations,  where  there  ars 
bona  noiabilia ;  but  still  these  are  only  inferior  and 
fubopdinate  jurisdictions;    and  the  style  of  these 
Courts  has  no  connexion  with  the  royal  prerogative. 
Derivativebff  indeed,  these  Courts  are  the  King^i 
Ecclesiastical    Courts;    the  Sovereign    being   ths 
fountain  of  all  justice,  as  well  as  the  supreme  head 
of  the  church ;  yet,  immediately,  they  are  only  the 
Courts  of  the  Ecclesiastical  Ordinary.     The  Ordi- 
nary,   and  not  the  Crown,  appoints  the  Judges  of 
these  Courts ;  they  are  subject  to  the  restraint  and 
control  of  the  King's  Courts  of  Chancery  and  Com* 
mon  Law,  in  case  they  exceed  their  jurisdiction; 
and  they  are  subject,  in  some  instances,  to  the  com« 
mands  of  those  Courts,  if  they  decline  to  exercise 
their  jurisdiction^  when  by  law  they  ought  to  ex« 
^cise  it. 

That  this  Court  should,  therefore,  notif  for  the 
^rst  time  presume  to  entertain  a  suit  for  so  delicate 
and  high  a  purpose  as  that  oi  deciding  on  the  validity 
of  the  will  of  the  late  Sovereign,  under  any  circum* 
stances,  and  in. any  form,  would  require  much  con- 
sideration in  point  of  law.  But  this  is  by  no  means 
the  only,  or  the  greatest,  difficulty,  which  the  pre- 
sent  application  has  to  surmount.    . 

It  is  (asjhas  been  already  stated),  in  substance,  not 
menely  a  proceeding  to  try  the  validity  of  the  will 
of  his  late  Majesty,  but  a  proceeding  against  ike 
reigning  Sovereign-"^  demand  upon  his  Majesty, 
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^kieli  18  to  he  enforced^  adversely y  agamst  bim.  '^^ 
That  a  procesB  of  the  nature  prayed  could  not  israe  j^^ 
directly  against  the  Sovereign  himself  seems  ti)  be  v<^v<^ 
admitted,  by  praying  it,  inform,  against  the  King^s  '""s^atb* 
proctor.  It  would  be  quite  k  novelty  in  constitu-  ^Majesty 
tional  law  to  implead  the  Sovereign  personally. 
These  Courts  are  not  presumed  to  be  the  best  ac- 
quainted with  the  rights  and  prerogatives  of  tke 
Crown :  ia  regard  to  such  matters  we  must  look 
diffidently  and  respectfully  to  other  authorities; 
l^ut  there  seems  no  principle  in  the  constitution 
more  distinctly  laid  down  by  common  law  writers 
than  that  the  Sovereign  cannot  be  personally  im* 
pleaded.  Mr*  Justice  Blackstone,  in  the  first  to* 
loQcie  of  his  Commentaries,  speaks  of  the  ''great 
and  transcendant  attributes"  which  the  law  ascribes 
to  the  King ;  i^d  first  he  notices  the  attribute  of 
sovereignty.  ''  He  is  isaid,"  saya  the  learned  com- 
mentator, ''  (a)  to  have  imperial  dignity ;  and  in 
charters  before  the  Concpiest  is  frequently  styled 
basileus  and  imperator.^*  ''  His  realm  is  declare^  to 
be  an  entire,  and  his  crown  imperialp  by  many  acts 
of  parliament,  which  at  the  same  time  declare  the 
King  to  be  the  supremt  head  of  the  realm  in  mat- 
ters both  civil  and  ecclesiasticaL''  ''  Hence  it  is," 
be  adds,  ''that  no  suit  or  action  can  be  brought 
against  the  King  even  in  civil  matters,  because-  no 
Court  can  have  jurisdiction  over  hfm.  For  all  juris* 
dic^on  implies  superiority  of  power:  authority  to. 
try  would  be  vain  and  idle  without  authority  to  re*- 
dress ;  and  the  s^itence  of  a  Court  would  be  con-- 
temptible,  unless  that  Court  had  power  to  command 

(a)  I  Bl.  Conu  248,  &c« 
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IMS.       the  ideation  of  it;  but  who,  says  Finch  (tf),  Mil 
^J^      command  the  King  ?•• 

^  Are  then,  it  may  be  asked^  the  subjects  of  IiDg«« 


III  TffB  Goods  land  totally  destitute  of  remedy,  in  case  the  Crown 

OW  RIB  LATB 

Majesty  should  invade  their  rights,  either  by  private  inja- 
ries  or  public  oppressions?''  To  this  we  may  an- 
swer, that  ''the  law  has  provided  a  remedy  in  both 
cases." 

'  ''  And,  first,  as  to  private  injuries;  if  any  person 
has,  in  point  of  property,  a  just  demand  upon  the 
King,  he  must  petition  him  in  his  Court  of  Chancery, 
where  his  Chancellor  wilf  administer  right  as  a 
matter  of  grace,  though  not  upon  compulsion/' 

''  Besides  the  attribute  of  sovereignty,  the  law 
also  ascribes  to  the  King,  in  his  political  capacity, 
absolute  perfection.     The  King  can  do  no  wrong." 

''  The  King,  moreover,  is  not  only  incapable  ef 
doing  wrong,  but  even  of  thinking  wrong ;  he  em 
never  mean  to  do  an  improper  thing ;  in  him  is  no 
folly  or  weakness;  and,  therefore,  if  the  Crowik 
should  be  inclined  to  grant  any  franchise  or  privilege 
to  a  subject  contrary  to  reason,  or  in  any  wise  pre- 
judicial to  the  commonwealth  or  a  private  person, 
th^  law  will  not  suppose  the  King  to  have  meant 
either  an  unwise  or  injurious  action,  but  declares 
that  the  King  was  deceived  in  his  grant ;  and  there- 
upon such  grant  is  rendered  void,  inerely  upon  the 
foundation  of  fraud  and  deception,  either  by  or  upon 
those  agents  whom  the  Crown  has  thought  proper 
to  employ ;  for  the  law  will  not  cast  an  imputation 
on  that  magistrate  whom  it  trusts  with  the  execotive 
power,  as  if  he  was  capable  of  intentiooaUy  dis* 

.    («)  Finch.  L.  83, 
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Mgarding  hig  trugt,  but  attributes  to  mere  imposi-      i^. 
tion  (to  which  the  most  perfect  of  sublunary  beings       y^***^ 
must  still  continue  liable)  those  little  inadyertencies^      v^vw 
whichy  if  charged  on  the  will  of  the  Prince,  might  i*tmbGoos» 
lessen  him  in  the  eyes  of  his  subjects/'  Ma^mty 

Again,  i^eaking  of  the  King  as  tiie  foundation 
of  justice,  this  auUior  says,  ^*  A  consequence  of  his 
prerogative  is  the  legal  ubiquity  of  the  King.  His 
Majesty,  in  the  eye  of  the  law,  is  always  present  in 
all  hb  Courts,  though  he  cannot  personally  distri*- 
bute  justice/'  <'  And  from  this  ubiq[uity  it  follows, 
that  the  King  can  ncTer  be  nonsuit ;  for  a  nonsuit  is 
a  desertion  of  the  suit  or  action  by  the  non-appear- 
ance of  the  plaintiff  in  Court.  For  the  same  reason 
alsor  iu  the  forms  'of  legal  proceedings,  the  King  ii^ 
not  said  to  appear  by  his  attorney  as  other  men  do ; 
for,  in  contemplation  of  law,  he  is  always  present 
in  Court.'' 

Again,  in  the  third  volume,  speaking  more  in 
detail  of  the  modes  of  proceeding  to  obtain  property 
from  the  Sovereign,  Mr.  Justice  Blackstone  says  (a), 
'^  The  common  law  methods  of  obtaining  possession 
or  restitution  from  the  Crown  of  either  real  or  per* 
sonal  property,  are,  1.  "By  petition  de  droits  or  pe- 
tition of  right,  which  is  said  to  owe  its  original  to 
Bidward  the  First ;  2.  By  monstrans  de  droit,  mani- 
festation or  plea  of  right ;  both  of  which  may  be 
preferred  or  prosecuted  either  in  the  Chancery  or 
Exchequer." 

This  Court  is  not  sufficiently  acquainted  with  the 
proceedings  of  other  Courts  to  say  whether  this 
mode  of  proceeding  is  the  proper  remedy,   if  lh% 

(a)  3  BL  Com*  2M,  &c« 


y 


9fO  €AS£S  DET&RUINED  IK  tH£ 

^IB2Q.      right  here  set  up  extsrts.    All  that  this  Court  pits 

T^!     w^^^  to  decide  ,]s,  ^vvhether  the  remedy  can  be  ob- 

^^^\^^^     taitied  here  in  the  mode  prayed ;  it  is  not  necessary 

'o  ™i"^ATB*  '*^  ^^  *^  decide  whether  any  and  what  remedy  can 
MAf BfTY     be  obtained  elsewhere. 

Now  to  proceed  by  this  sort  of  process  ag^ainstthe 
King  himself;  to  cite  him  personally ;  to  put  him  in 
contempt ;  to  do  certain  acts  in  pain  of  his  contu- 
macy—-was  too  extravagant  even  to  be  attempted ; 
and  therefore  the  citation  is  prayed  against  the 
King's  proctor. 

But  here,  again,  exactly  the  same  difficulty  occurs^ 
both  in  principle  and  practice.  Either  the  King's 
proctor  does,  or  does  not,  represent  the  Sovereign. 
If,  virtute  officii^  he  represents  his  Majesty,  he  has 
the  same  privileges ;  nor  can  he  be  put  in  con*- 
tempt,  and  proceeded  against  in  posnam.  If  he  doefi 
not  officially,  quoad  hoc,  and  so  as  to  be  binding 
upon,  represent,  the  Sovereign,  this  process  is  nuga- 
tory. It  may  be  sufficient  to  add,  that  the  King^ 
as  has  been  said,  does  not  appear  by  his  attorney; 
and  tha,t  no  instance  or  precedent  exists  of  making 
the  King's  proctor  a  defendant,  so  as  to  bind  th^ 
Soveri^gn  in  a  matter  touching  his  personal  rights. 
The  present  King's  proctor  has,  by  his  warrant  of 
appointment)  the  same,  but  no  greater,  powers  given 
him  than  diose  exercised  by  his  predecessors.  He 
is  a  mere  law  agent  of  his  Majesty  to  watch  the  in- 
terests of  the  Crown,  and  to  assert  them,  when  so 
directed,  either  by  originating  proceedings,  or  by 
intervening  when  suits  have  been  brought  by  others; 
but  it  does  not  follow  that  the  Court  can  compel  him 
to  be  a  defendant ;  can  put  him  in  contempt,  and 
proceed  in  pain  of  his  contumacy.     So  th^  King 
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may  be  a  virfmitary  plaintiff  in  o#Aer  Courts;  he  is      ^^* 
the  public  prosecutor ;  criminal  suits  are  conducted       Tem^ 
in  his  name;  and  his.  attorney  •general  may  origi*      v^v^/ 
nate  other  proceedings.    But  it  clearly  does  not  re-  ^""g^JJ^ 
suit,  as  we  have  iust  seen,  that  because  he  may  be   ^  majbwt 
▼crfuntary  plaintiff,   he. can  be   made    a  d^endant 
by  compulsion,  in  other  Courts. 

The  case  of  the  King's  proctor  appearing  for  the 
Crown,  to  assert  its  right  to  the  property  of  ill^* 
timate  persons  dying  unmarried  and  intestate,  which 
has  been  referred  to.  in  the  argument,  is  the  very 
opposite  of  the  present.  There  he  asserts  a  right  on 
the  part  of  the  Crown;  here  he  is  to  be  made  a 
defimdant  to  resist  a  claim  set  up  against  it.  ^  And 
even,  in  that  case,  the  King's  proctor  cannot  pro^ 
ceed,  officially,  without  a  warrant  under  the  sign 
manual,  countersigned  by  three  Lords  of  the  Trea** 
sury;  and  then  only  on  behalf  of  a  nominee  ap- 
pointed in  that  warrant  And  this^  by  the  way,  is 
eonformable  and  analogous  to  what  Lord  Coke  states 
in  his  4th  Institute  (a),  that  '^  when  the  King  iB 
made  an  executor  of  the  will  of  another,  the  King 
doth  appoint  certain  persons  to  take  execution  of 
the  will  upon  them  (against  whom  such  as  have  cause 
of  suit  may  bring  their  action),  and  appointeth 
others  to  take  the  accounts."  But  in  no  case  is  the 
King's  proctor  ^  officio  competent,  much  less  com- 
pellable,  to  haye  suits  brought  against  him,  and  to 
be  impleaded,  so  as.  to  bind  the  Sovereign. 

The  notice  served  on  the  King's  proctor  in  cases 
of  proceedings  by  creditinrs  to  obtain  an  adminis- 
Iration  where  a  person  is  dead,  intestate,  without 

(«)  4  Inst  S3&. 
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1822.       known  rehttions,  has  also  been  meationed  in  the  ar- 
'7^?      gument.    But  that  is  a  mere  notice^  and  not  at  att 
v^y^*/     for  the  purpose  of  proceeding  in  pcenam^  so  as  to 
^^^Tt^^xV  bind,  or  affect  the  right  of,  the  Crown.    It  is  quite 
MAjEfT\     modern  practice,  too,  very  lately  directed  by  the 
Court  ex  cautela  to  guard  against  sarprise  and  over- 
sight ;  for,  although,  in  laWy  the  King's  proctor  is 
at  all  times  present  in  Court,  still  a  notice,  in  fact, 
is  preferrable,  lest  a  creditor,  perhaps,  to  a  trifling 
amount,  should,  under  an  assertion  of  their  being 
no  relations,  obtain  possession  of,  possibly,  a  large 
property :  and  the  notice  which  the  Court  expects 
-     to  be  given  to  the  King's  proctor,  in  these  cases,  is 
to  preserve  the  rights  of  the  Crown  in  the  event  of 
no  relations  appearing ;  and  for  the  benefit  of  those 
relatidns,  if  afterwards  any  should  c^pear.     So  dif* 
ferent,  therefore,  is  that  from  the  present  proceed- 
ing, that  it  furnishes  no  analogy  to  warrant  it.    This 
is  directly  a  demand  against  the  Sovereign  of  pro- 
perty, in  the  contemplation  of  the  law,  already  itt 
possession  of  the  Sovereign. 

It  has  been  said  that  the  statute  39  8c  40  Geo.  8«(tf ) 
having  given,  or  at  least  regulated  the  Soveteiigti's 
right  to  dispose  of  his  property  by  wili^  must  oilmd 
the  means  of  giving  effect  to  his  disposition.  Belt 
such  a  general  deduction  is  not  sufficient,  in  point  6f 
law,  to  g^ve  a  new  jurisdiction  to  this  Court,  which 
it  never  before  exercised,  of  proceeding  agpainstdie 
reigning  Sovereign.  That  could  only  be  done  by 
clear  and  express  enactment.  What  inconsistency 
is  there  in  supposing  that  the  legislature,  though  it 
declared  and  regelated  the  Sovereign's  right  of  tes- 

(a)  89  <S?  40  Geo.  3.  0.  88. 
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tacy,  chose  to  leave  the  mode  of  proceeding  re-       1832. 
specting  his  will  where  it  stood  before?    Why,  is      ^^'' 
it  to  be  supposed  that  the  legislature  meant,  in  fu-      s^-v^ 
tare,  to  submit  the  reifirning:  successor  to  the  aatho-  iMTHsOooDf 
rity  of  an  ordinary  jurisdiction,  to  which  no  Sove-     majbitt 
reign  had  ever  before  been  subjected,  and  which    ^■^■*'""** 
would  be  a  departure  from,  and  violation  of  the 
principles  of,  the  constitutional  prerogatives  of  the 
Grown  ?    It  was  said  that  it  would  be  a  mockery 
to  recognise  the  power  of  one  Sovereign  to  make 
a  will^  and  yet  to  leave  a  power  in  his  successor  to 
defeat  its  operation ;  and  so  it  would  be,  if  the  suc- 
cessor could  be  supposed  capable  of  exercising  any 
power  of  that  sort.    It  would  be  in  some  degree  pre* 
sumptuous,  and  almost  disrespectful,  for  the  Court 
to  express  its  full  conviction  of  the  impossibility  of 
his  Majesty^  personally,   entertaining  the  slightest 
di^Kwition  to  exercise  any  sucK  power  of  defeasance* 
The  Sovereign  can  have  no  personal  wish  on  this 
sofajeot  bat  that  of  doing  justice.     The  law  itself, 
indeed,    does  not  permit  the  Contrary  to  be  even 
nspeated*     The  King  can  do  no  wrong ;  he  cannot, 
eoRstitotioiially,  be  supposed  capable  of  injustice. 
If  j^perly  applied  to  in  the  forms  prescribed  by 
law  and  the  constitution,  no  doubt  ought  to  exist 
that  real  justice  will  be  done.     What  the  real  justice 
of  tfas  ease  may  be,  this  Court,  in  my  judgment^  has 
notfthe  authority  to  decide ;  and  being  of  that  opi- 
niooy  the  Court  holds  itself  bound  by  law  to  reject 
the  present  application. 


TOL.  I.  d 


«  ', 
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HoBsoN  t;.  Blackburn  and  Bulckburn. 


1822^ 

TWttiiy  COn  x}it  Admission  of  an  Allegation.} 

Term. 
4lh  Session. 

Mutual;  or      MaRTHA  HOBSON,  Susannah   Hobson,  and 

conjoin  ty  wuli  

(«o  styled)^  ir-  Josliua  Hobson,  sisters  and  brother,  made  the  fol- 
etuier%/the  lowing  Conjoint  or  mutual  will,  dated  on  the  2d 
^Z^u.^ ''-  day  of  September,  1794  :— 

MaZ^Ui^''  We,  Martha,  Susannah,  and  Joshua  Hobson,  being 
law  of  this  in  health  of  body  and  sound  in  mind,  do  a^ee  to 
effect  soever  the  following  assignment  of  our  property  in  case  of 
tlTfuch  fnsu^-  each  other's  decease,  exclusive  of  five  hundred 
Jy*^n*aUe^"  pouuds,  the  disposal  of  which  we  propose  leaving  a 
poundin'^M  n^^^^orandum  of,  according  to  our  particular  liking, 
instrument  of  The  remainder  of  our  property  we  resolve  to  be 
rejected ;  and  left  iu  this  manner : — The  whole  of  the  interest  of 
of'^^itme  it,  excluding  the  above  mentioned  five  hundred, 
fa*^"l"te  ^L*  ^^^^^  devolve  to  the  longest  life  or  lives  while  con- 
BouSced*?       tinuing  single  j    but, .  if  the  survivors  marry,  the 

property  of  the  deceased  shall  be  immediately  dis« 
tributed  equally  amongst  our  brothers  and  sisters, 
viz.  William.  Hobson,  Lydia  Blackburn,  Hannah 
Blades,  and  George  Hobson,  including  survivor  or 
survivors  of  this  testament,  who  are  to  have  an  eqaal 
share  with  the  rest;  or  in  case  of  their  decease,  viz, 
our  above  mentioned  brothers  and  sisters,  their 
share  to  be  equally  distributed  among  their  children; 
or  in  case  one  of  the  survivors  marrying,  the  single 
survivor  shall  have  the  interest  of  the  property  of 
the  deceased  during  the  time  of  his  or  her  remain- 
ing single,   but  after  marriage    to  harve  no  more 
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claim  than  any  other  part  of  the  family ;  and  on  the       1822. 
demise  of  the  last  of  us  three,  provided  he  or  she      ^*»*'y 
remained  single  during  life,  the  property  of  the  other      y^^^ 
two  shall  be  equally  divided  amongst  our  remaining      Uobson 
brothers  and  sisters ;  or,  in  case  of  their  decease,    Blackburv 
their  share  to  be  equally  divided  amongst  their  chil-  blac&burn. 
dren,'  with  this  provision,  that  the  property  of  the 
last  survivor  shall  be  entirely  at  their  own  disposal. 
We  agree  to  leave  each  other,  with  our  brothers 
William  and  George  Hobson,  executors,  to  this  our 
last  will  and  testament,  to  which  we  put  our  hands 
this  2d  day  of  September,  1794. 

Martha  Hobson. 
Susannah  Hobson. 
Joshua  Hobson. 

Witness,  George  Hobson. 

Joshua  Hobson  died  in  the  month  of  October, 
1796,  a  bachelor,  and  without  having  altered  or  re- 
voked his  part  of  the  said  mutual  will ;  a  probate 
of  which,  as  to  the  effects  of  the  said  Joshua  Hob- 
son, was  granted  in  August,  1 799,  to  Martha  Hob- 
son, spinster,  Susannah  Hobson,  spinster,  and  George 
Hobson,  three  of  the  executors  named  in  the  same. 
And  Martha  Hobson  and  Susannah  Hobson  enjoyed 
the  income  so.  derived,  arising  from  the  property  of 
Joshua  Hobson,  till  the  death  of  Martha  in  the 
month  of  December,  1820,  a  spinster,  leaving  Su- 
sannah, also  a  spinster,  still  surviving. 

On  the  80th  of  November,  182Q,  Martha  Hobson 
made  the  following  separate  testamentary  disposi- 
tion of  her  property  :— 

As  my  last  will  I  leave  to  ray  dear  sister,  Lydia 
Blackburn,  my  share  of  the  undivided  property  in 
roy  dear  father'ir  estates ;  to  my  dear  sister,  Susannah' 

s2 
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I82i.       Hobson,  I  leave  the  income  arising  from  the  vhole 
^i^'y     of  my  funded  property  for  her  life  j  I  also  leave  to 
y^^^'^^      her  my  plate,  books,  furniture,  and  such  of  my  ap* 
HoBsoN     parol  as  she  may  like  to  take,  the  remainder  of  my 
Blackburh   apparel  I  wish  to  be  given  away  to  any  person  my 
Bjucxburw.  sister  Susannah  may  think  proper;  and,  after  the 
demise  of  my  dear  sister  Susannah  Hobson,  I  leave 
the  whole  of  my  funded  property  to  be  divided 
equally  between  my  nephew  Willison  Blackburn, 
and  my  nieces  Lydia  Blackburn,  Eleonora  Black- 
burn, Elizabeth  Blades,  Caroline  Blades,  and  Laura 
Blades. 

I  leave  my  sister  Susannah  Hobson,  executrix, 
and  my  brother  George  Hobson,  executor,  to  this 
my  will. 

Buckwell  Hall^  Dulwich^ 
30th  November,  1820. 

Maktha  Hobsox 
Witness,  George  Hobson. 

Probate  of  the  joint  will,  as  that  of  Martha  Hob- 
son, the  party  deceased  in  this  cause,  was  prayed  by 
George  Hobson,  one  of  the  surviving  executors 
named  in  the  said  joint  will,  on  the  one  hand ;  and 
letters  of  administration,  with  the  separate  will  an* 
nexed,  as  that  of  the  same  deceased,  were  prayed 
by  the  nieces  and  two  of  the  legatees  named  in  the 
said  separate  will,  on  the  other  hand. 

The  allegations  propounding  these  instrumentB, 
respectively,  were,  in  effect,  mere  common  condiditSy 
except  in  the  following  particulars  :-^The  allegation 
propounding  the  joint  will  further  pleaded  the  death 
of  Joshua  Hobson,  a  bachelor,  in  October,  1796,  and 
that  probate  of  the  said  joint  will,  as  to  the  effects 
,  of  Joshua  Hobson,  was  taken  by  the  deceased  in 
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the  month  of  Aogast,  1799.    The  allegation  pro-       18». 
poanding  the  separate  will  further  alleged,  **  that  at       j?"*^ 
the  time  of  making  the  joint  will,  and  also  at  the      ^^v^Hi/ 
time  of  the  death  of  the  said  Joshua  Hobsoni  the     Ho»»om 
whole  of  the  personal  estate  and  effects  of  the  said    Blackboeii 
Martha  Hobson,  spinster,  the  party  in  this  cause  Blackburit. 
deceased,  did  not  exceed  in  value  the  sum  of  8000/. ; 
and  diat  she  was,  at  the  time  of  her  making  and 
exeicoting  her  true  last  will  and  testament  [namely, 
the  one  propounded],  and  at  the  time  of  her  death, 
possessed  of,  and  entitled  to,  personal  estate  and 
effects  of  the  amount  or  value  of  13,000/.  or  there- 
abouts— that  the  value  of  the  estate  and  effects  of 
the  said  Joshua  Hobson,  at  the  time  of  the  making 
of  the  Mid  joint  will,  was  about  8000/. ;  and  at  the 
time  of  his  death  did  not  exceed  the  sum  of  6650/.-— 
and  that  the  value  of  the  estate  and  effects  of  the 
said  Susannah  Hobson,  spinster,  at  such  time  [that 
is,  at  the  time  of  making  the  joint  will]  did  not 
exceed  the  sum  of  8000/.'' 

Of  these  allegations,  that  propounding  the  joint 
will  of  September,  1794,  was  opposed  on  behalf  of 
the  nieces,  who  propounded  the  separate  will  of 
November,  1820. 

Judgment. 

Sir  John  Nicholl. 

I  have  no  hesitation  whatever  in  rejecting  the 
aJQegation,  propounding  the  mutual,  or  conjoint,  will, 
as  that  of  the  party  deceased  in  this  cause,  on  the 
principle,  that  an  instrument  of  this  nature  is  un- 
known  to  the  testamentary  law  of  this  country ;  or, 
in  other  words,  that  it  is  unknown,  as  a  will,  to  the 
law  of  this  country  at  all.  It  mai/f  for  aught  that 
I  know,  be  valid  as  a  compact — it  may  be  operative. 
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ie93»       in  equity^  to  the  extent  vf  malui^  tbe  devkees  of 
Y^^     tlie  will  trustees  for  performing  the  deceased^s  part 
V*v^      of  the  compact  (a).     Bnt  these  are  considerations 
HoBsQR      wholly  foreign  to  this  Couft,  which  looks  to  the  in- 
piACKBURw   strument  entitled  to  probate  as  the  deceased's  willf 
BuiciLBURK.   and  to  that  only.     The  allegation  plainly  proceeds 
upon  a  notion  of  the  irrevocability  of  the  instru- 
ment which  it  propounds  as  the  will  of  the  deceased* 
Why  this  very  circumstance  destroys  its  essence  as 
a  will  (b)f  and  converts  it  into  a  contract ;  a  species 

(a)  As  ip  the  case  of  Dafonr  and  Perraro :  see  the  judgment 
of  Lord  Camden  in  that  case,  delivered  18th  Joljr,  1769,  in 
Hargrare's  Jurid.  Exer.  vol.  ii.  p.  101. 

In  the  Walpole  case,  Qeorge'Earl  of  Orford's  will  of  175(T, 
and  Horace  Lord  Walpole's  cocKcil  of  the  same  date,  made  ia 
concert,  constituted,  ia  effect,  a  mutual  will.  -  Horace  Lord 
Walpole  died  in  1757,  without  revoking  his  part  of  the  mutual 
will,  namely,  the  codicil  of  1756.  George  Earl  of  Orford  died 
in  1791,  when  it  appeared  that  he  had  made  a  codicil  in  1776; 
and  this,  hy  reason  of  a  reference  to  his  last  mU  bearing  dale 
in  1752,  was  construed  a  revocatibn  of  his  part  of  the  mutual 
will,  namely,  the  will  of  1756.  [Vide  pages  38,  39,  ante;  and 
7  Durnf.  &  East,  138.]  A  case  was  then  raised,  in  equity,  that 
the  mutual  will  of  1756  became  irrevocable  on  the  death  of  Lord 
Walpole  in  1757,  though  it  was  admitted  to  have  been  revocable 
by  either,  during  the  joint  lives  of  Lord  WiJpbla  aad  Lord  Or* 
ford,  with  notice  to  the  other.  And  the  judgineat  of  Lord  Cam- 
den in  Dnfour  and  Perraro,  was  mainly  relied  oq  in  support  of 
that  position.  The  compact  of  the  mutual  will  was  not  enforced, 
however,  in  the  Walpole  case;  but  this  was  chiefly,  it  seems,  by 
reason  of  the  uncertainty ^  and,  in  some  sense,  unfairness,  of  the 
compact:  so  that  it  leaves  the  principle  of  Lord  Camden*a  deci- 
sion in  Dnfour  and  Perraro  wholly  unshaken.    See  3  Yes.  403* 

(6)  The  making  of  a  will  is  but  the  inception  of  it,  and  it  doth 
not  take  effect  till  the  death  of  the  testator :  for,  ovine  testameU' 
turn  morte  consummatnm  est ;  et  voluntas  est  ambulatoria,  vsqve 
ad  extremum  vi(<e  terminum,^  The^  shall  it  be  against  the  na- 
ture of  a  will  to  be  so  absolute,  that  he  who  maketh  the  same, 
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of  instrament  over  which  this  Court  has  no  jurisdic- 
tion. Upon  these  broad,  and,  as  I  apprehend,  suffi- 
ciently intelligible  grounds,  I  reject  this  allegation. 

Allegation  rejected. 

being  of  good  and  perfect  memory,  cannot  countermand  it 
Forse  and  Hembling's  case,  4  Rep.  61. 

If  a  man  make  his  testament  and  last  will  irrevocably,  yet  he 
may  revoke  it ;  for  his  acts  or  his  words  cannot  alter  the  jndg* 
meat  of  the  law,  to  make  that  irrevocable  which,  of  its  own 
Hatare,  is  revocable.    Vinyor^s  case,  8  Rep.  81. 

So  Swinburne,  in  treating  of  the  revocation  of  testaments, 
wherein  are  express  clauses,  even,  derogatory  of  the  power  of 
makiBg  future  testaments,  as  **  I  do  from  henceforth  renounce 
iOie  power  of  making  any  other  testamen^,"  or  the  like,  lays 
down,  that  sueh  testaments  ftre  avoided  by  testaments  of  a  later 
date,  precisely  as  if  they  contained  no  such  derogatory  clauses. 
**  The  reason,"  he  adds,  **  is,  because  the  clause  derogatory  of 
the  power  of  making  testaments  is  utterly  void  in  law ;  nor  can 
a  man  renounce  the  power  or  liberty  of  making  testaments ;  nei- 
ther is  there  any  cautel  under  heaven  to  prevent  this  liberty, 
which  also  endnreth  whilst  any  life  endureth."  Swinb.  p.  504. 
See  also  to  the  same  effect,  pages  101^  102,  601,  &c. 
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Trinitif 

HOBSON 

Blacxbdah 
and 

BLACftBURM. 
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Dew  v.  Clark  and  Clark. 


(On  the  Admission  of  an  Allegation.) 

Ely  STOl'T,  the  deceased  in  this  cause,  died 
on  the  18th  of  November,  1821,  leaving  behind  him 
a  widow,  and  Charlotte  Mary  Dew,  his  natural  and 
lawful,  and  only,  child.  The  deceased  died  pos- 
sessed of  a  considerable  personal  property,  amount- 
ing in  value  to  about  40,000/. 

sanity,  in  order  to  defeat  a  willy 


1622. 

Trinity 

Term^ 

Bye  Day. 

Pariial  insa- 
nity mmf  mrtkm 
lid  ate  a  will, 
which  is  fairhr 
to  be  inferred 
the  dirett  off- 
apringof  that 
partial  insa- 
nity.— An  alle- 
gation plead- 
ing partial  in- 
mdmttid. 
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itt2.  The  piMent  quMtiw  aroM  ag  to  the  adniiMbiUljr 

^^^^  of  a  plea  tcBMUred  on  the  part  of  CUiarlotke  Mary 
^^v-i^  ]>ew9  respoQsiye  to  an  allegatiwi  or  oommon  cm- 
i>«w  didit  given  and  admitted  on  the  parts  of  Thontfs 
Ci.AitK  and  Valentine  Clark,  the  residuary  legsctees  therein 
Clark,      named,  pleading  and  propounding  a  testamentary 

paper,  bearing  date  on  the  26th  of  May,  1818,  as 

the  last  will  of  the  deceased. 

The  allegation  (after  pleading,  in  the  first  article, 

the  death  and  circumstances  of  the  deceased)  weat 

on  to  plead,  in  substance-— 

2.  That  in  the  year  1774  the  deceased  intermar- 
ried with  Mary  Simson,  the  mother  of  Charlotte 
Mary  Dew,  party  in  the  cau8&-*that  shortly  aftor 
the  said  marriage  he  betrayed  great  Tiolence  and 
irritability  of  temper  especially  towards  his  said 
wife,  and  conducted  himself  as  a  person  laboaring 
under  mental  derangement^-thi^  a  few  days  after 
his  wife  was  delivered  of  the  said  Charlotte  Mary 
Dew,  in  the  month  of  Noy ember,  1788,  the  de* 
ceased,  who  then  practised  as  a  suj^eon,  directed 
that  she  should  be  taken  from  her  bed  ilnd  washed 
from  head  to  foot  with  cold  water— that  this  order 
was  reluctantly  complied  with  by  the  persons  attend- 
ing her  under  the  deceased's  peremptory  injunctions; 
in  consequence  of  which  extraordinary  treatment 
his  said  wife  became  Tery  ill,  and  died  in  about  ten 
days. 

3.  That  immediately  after  the  birth  of  the  said 
Charlotte  Mary  Dew  the  deceased  shewed  great  an- 
tipathy to  her,  and  refused  to  see  her  for  two  or  three 
years — that  he  laboured  under  great  and  continued 
delusion  of  mind  respecting  his  said  daughter ;  de- 
claring^ whilst  she  was  in  her  earliest  infancy,  that 
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the  wtt  iDTesled  by  iwtore  with  a  sing^ar  depra^ 
▼ity— was  born  to  become  the  peculiar  Tictim  of      j^^ 
▼ice  aad  oTil— was  the  special  property  of  fiatan,     s^v^n/ 
&C.     That  the  deceased,  as  his  said  daughter  ad-       i>*^ 
▼auced  in  life,  persisted  in  similar  assertions^  and     ^^^^ 
continued  to  entertain  a  similar  notion  respecting 
histeid  daughter,  at  all  times  to  the  time  of  his  own 
death. 

4.  That  the  said  Chariotte  Mary  Dew,  notwith- 
standing, constantly  felt  and  expressed  a  filial  afiec* 
tion  for  the  deceased,  and  behaved  to  him  with  re- 
^ct  and  attention— -that  she  conducted  herself,  on 
all  occasions,  with  decorum  and  propriety ;  was  a 
person  of  strictly  moral  and  religidus  habits ;  and 
was  so  known  to  be  by  qiiany  peisons  of  high  char 
racter  iemd  reputati(m« 

The  subsequent  Mtides  of  the  allegation,  eigh- 
teen in  number  (with  the  exception  of  one  at  the 
end^  reciting  and  contradicting  the  amdidit),  in- 
stanced a  yariety  of  circumstances,  as  well  evincing 
the  deceased's  insane  aversion  to  his  daughter,  plead- 
ed in  the  third  article,  as  tending  to  shew,  that  he 
fatboured  under  mental  perversion  in  some  other 
particulars,  especially  on  religious  subjects. 

The  admission  of  this  allegation  was  opposed  on 
the  behalf  of  Thomas  and  Valentine  Clark,  as  stat- 
ing, on  the  face  of  it^  a  mere  case  of  great  and  ap- 
parently unfounded,  but  still  not  insane^  ilislike— 
that  nothing  could  impeach  the  will  short  of  legal 
insanity,  to  a  case  of  which,  it  was  contended,  that 
no  proof  taken  upon  this  allegation  could  be  ex- 
pected to  amount.  In  particular  it  was  argued,  that 
the  will  itself  was  incompatible  with  any  notion  of 
the  deceased's  aversion  to  the  party  who  appeared  in 
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opposition  to  itp  being  founded  ia  iii3a&ity— rAa<  tba 
^tmiy  deceased.  CQuld  not  be  mad  quoad  hanc  hy  helxesf^ 
that  irrational  antipathy  must  have  operated  with 
him  to  the  total  es^clufiion  of  its  object  from  his  testa^ 
<kAE&  mentary  bounty ;  but  that  a  series  of  testamentary 
scripts  was  before  the  Court,  in  each  of  which  the 
daughter  was  benefitted;  and  that  the  very  will 
sought  to  be  impeached  bequeathed  her  lOQ/.  per 
annuniF-^2k  legacy,  which^  .however  inadequate,  per- 
haps, to  her  views  and  Expectancies^  was  conclusive 
to  shew  that  the  testator's  disaffection  to  his  daugh* 
tier  was  not  such  as  to  preclude  him  from  exercising 
a  discretion  in  testamentary  matters,  even  .with  re- 
apect  to  her ;  and,  consequently,  that  it  could  not 
avail  to  call  in  question  his*  general  testamentary 
capacity* 

,Some  ol^ections  were  also  taken  to  particular 
parts  .  of  the  allegation,  in  the  event  of  the  Court 
declining  to  reject  it  as  a  whole. 

Sir  John  Nicuoll. 

The  present  case  is  one  of  a  singular  complexion ; 
but  it  is  one  which  I  am  not  disposed  to  stop,  in 
limine,  by  repelling  this  allegation ;  especially  be- 
ing, as  it.  is,  set  up  on  the  part  of  an  only  child. 

The  case,  in  substance,  is  one  of  partial  insanity-— 
of  insanity  quoad  hoc,  upon  a  particidar  subject ;  or 
rather,  perhaps,  quoad  hanc,  as  td  a  particular  per- 
son— that  person  being  the  deceased's  daughter,  and 
only  next  of  kin.  It  is  alleged,  in  the  plea  now  ten- 
dered to  the  Court,  that  the  deceased  conceived  a 
dislike  to  this  only  child,  founded  purely  on  illusion ; 
and  it  is  inferred,  that  he  was  actuated  solely  by  that 
illusion,  to  dispose  of  his  property  in  the  manner  in 


9« 


PREBOOATIVE. COURT  OF  CAITTe&BVRr.  iflS 

•vrhicli:  it  is  purported .  to  be  conveyed;  by  the  vrill       timL 
propoiinded  in  the  allegation  to  which'  this  plea  is      ^^ 
jresponsive. 

.  Now  the  possible  ocqurrence  of  sfuch  a  case  of 
partial  insanity^  and  that  proof  of  it  may  invalidate 
a  will,  which  is  fairly  presumable  to  have  been  made 
under  its  direct. 'and  immediate  operation,  must  be 
admitted  on  the  authority  of  Greenwood's  case  (a), 
liioogfa  the  last  verdict  in  that  case,  if  I  remember, 
established  the  wilL  And  this  being  so  I  am  by  no 
meant  prepared  to  say,  that  no  case  made  out  in 
^idepce,  taken  as  upon  the  plea  now  tendered; 
pould  induce  me  to  relieve  the  party  who  tenders  it; 
against  the  operation  of  the  will  sought  to  be  im« 
peached.  At  the  same  time  I  must  observe,  first, 
that  the  plea  is  one  of  that  sort  to  which  it  is  not 
very  likely  that  the  proof  will  come  up ;  and,  ae* 
condly,  that,  even:  if  it  does,  I  by  no  means  pledge 
myself  to  pronounce  against  the  will.  Being  a  case 
however,  which  I  cannot  determine  satisfactorily  to 

(a)  The  followiag  is  an  outline  of  Greenwood's  case  (oftea 
n^ferred  to  in  argDRient,  bnt  of  which  the  Editor  is  not  aware 
thai  there  is  any  printed  report)  as  stated  in  Mr.  (now  Lord) 
Erskioe's  speech,  on  the  trial  of  James  HadBeld,  for  shooting  at 
kiB  late  Majesty,  at  Drory  Lane  Theatre*  '*  The  deceaaedi 
Mr.  Greenwood,  whilst  insane,  took  np  anideft  that  his  brother 
bad  administered  poison  to  him,  and  this  became  the  prominent 
feature  of  his  insanity.'  In  a  few  months,  however,  he  reco-* 
vered  his  senses,  and  returned  to  his  profession,  which  was  that 
of  a  barrister,  &d.  bnt  could  ncTcr  divest  his  mind  of  the  mor- 
bid delusion,  that  his  brother  had  attempted  to  pbhon  him; 
under  the  influence  of  which  (so  said)  he  dirinheriled  him.  On 
a  trial  in  the  Court  of  King's  Bench  upon  an  isane^  devi^^ifit 
vel  nan,  the  Jury  found  agaimt  the  will ;  but  a  contrary  verdict 
was  had  in  the  Court  of  Common  Pleas;  and  the  suit  ended  in 
a  compromise,' 
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IMt.       my  mind  against  the  party  who  sets  it  op,  in 

^^^      stage  of  it,  I  think  that  I  am  bound  to  admit  the 

%^»viW      aOegation,  as  by  so  doing,  I  give  her  the  option  of 

^*^       proceeding  with  the  caose,   if  she  thinks  proper. 

Olabk       She  mnst  be  apprized,  however,  as  well  that  the 

Cx^ub      burthen  of  proof  rests  with  her,  as  that  this  burthen, 

in  my  judgment,  is,  from  the  very  nature  of  the 

case,  a  pretty  heavy  one.    The  present,  indeed,  may 

be  less  difficult  to  make  out,  than  Greenwood's  case, 

in  tme  respect,  as  the  delusion  under  which  this 

deceased  is  charged  to  have  laboured  towards  the 

(!omplainant  is  alleged  to  have  been  coupled  with 

something  of  insane  feeling  in   other  particular, 

especially  on  the  subject  of  religion ;  although  herCf 

as  in  Greenwood's  case,  the  general  capacity  is,  in 

'  substance,  unimpeached.     But  she  must  understand 

that  no  course  of  harsh  treatments— no  sudden  bursts 

of  violence— no  display  of  unkind,  or  even  unnatural 

feeling,  merely f.  can  avail  in  proof  of  her  all^- 

tion---she  can  only  prove  it  by  making  out  a  case  of 

antipathy,  clearly  revolvable  into  mental  perversion; 

and  plainly  evincing,  that  the  deceased  was  insane 

as  to  her^  notwithstanding  his  general  sanity. 

Without^  then,  committing  the  Court  as  to  what 
may  be  its  ultimate  opinion,  even  shoiild  the  facts 
pleaded  in  this  allegation  be  proved,  it  is  not  an 
allegation  which  I  think  myself  justified  in  preclud- 
ing from  going  to  proof.  The  case  set  up  in  the 
pl^a,  to  say  the  least,  savours  strongly  of  being  one 
of  partial  insanity ;  and  it  is  too  much  to  say,  in 
the  first  instance,  that  a  will  which  can  be  argued, 
with  any  face  of  probability,  to  have  been  the  direct 
offspring  of  that  partial  insanity  if  it  be  proved  to 
have  existed,  can,  upon  no  such  proof  of  its  actual 
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existence  as   may  result  from  the  e^ence  taken      gy^L 
upon  this  plea,  be  relieved  against.  Term. 

Being  disposed,  therefore,  to  over-rule  the  ob- 
jections taken  to  the  allegation,  as  a  whole;  the 
objections  taken  to  parts  of  it  are  of  no  great 
weight  in  my  mind;  They  are  nearly  all  resolvable 
into  this  general  objection,  namely,  that  the  case» 
as  laid,  embraces  a  considerable  period  of  time^ 
and  must  lead  to  a  considerable  bulk  of  evidence. 
But  these  are  results  to  which  the  setting  up  of 
such  a  case  leads,  unavoidably.  It  is  hardly  pos- 
sible for  the  Court  to  form  a  right  judgment  of  the 
deceased's  state  of  mind  in  the  particular  in  question, 
without  his  whole  history,  so  far  as  respects  that 
particular,  being  laid  before  it.  It  was  incumbent, 
therefore,  on  the  party,  to  go  into  some  minuteness 
of  detail  on  this  point ;  and  to  take  up  the  history 
from  an  early  period.  '  Nor  do  some  objections,  to 
one  or  two  articles,  of  another  nature,  appear  to  me, 
altogether,  well  founded.  It  is  said,  for  instance, 
that,  under  the  19th  article,  the  Court  could  only  be 
furnished  with  Mr.  Bartlett's  opinion.  Why,  that  is 
not  exactly  so.  Mr.  Bartlett,  in  stating  his  opinion, 
that  the  deceased  was  insane,  will,  of  course,  at  the 
same  time,  state  his  reasons  for  it^^and  his  reasons 
may  have  weight  with  the  Court,  though  his  mere 
opinion  may  have  little,  if  any. 

Upon  the  whole,  then,  I  admit  the  allegation ; 
leaving  it  for  the  party  to  proceed  with,  or  drop  the 
suit  ad  libitum.  Upon  the  expediency  of  the  for- 
mer measure  she  wiH  adviiie  with  heir  counsel ;  the 
propriety,  under  all  the  circumstances,  she  must 
determine  for  herself. 

Allegation  admitted. 
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j^nif  FiLswooB  t;.  CoirsxNS  and  Others. 

4thJuly. 

A  pjoper,  to  1  HIS  was  a  question  respecting  the  force,  and 
the  middle  of  Taliditj,  of  the  asserted  last  wilt  and  testament  of 
Z^XeeliJ^  Charles  Elms,  late  of  Leicester  Square,  in  the  county 
c^Tnpto  ^' Middlesex,  the  party  deceased  in  the  cause,  bear- 
SL**idi^t^  ing  date  on  the  10th  of  February,  1820.  It  was 
PMipen  propounded  by  Mn  John  Consols,  the  deceased*!^ 

8on4n-law,  and  one  of  the  executors  named  in  it  t 
and  was  opposed  by  Harriet  niewood,  the  sole  ex-* 
ecutrix  under  a  will  of  the  same  deceased,  dated  oil 
the  8d  of  February,  1810.  The  suit  commenced 
as  long  back  as  in  Michaelmas  Term,  1820;  and 
counter  allegations  had  been  filed;  witnesses  had 
been  examined  on  both ;  and  publication  was  pray-* 
ed ;  when,  on  the  1st  Session  of  Hilary  Term,  1832, 
Mr.  John  Cousens  appeared,  and  was  admitted  d 
pauper.  Other  proceedings  were,'  subsequently,  had 
on  the  cause,  which  now  stood  for  sentence,  having 
been  argued  upon  two  preceding  days. 
Judgment. 
Sir  John  Nicholl. 

[After  recapitulating,  and  commenting  upon,  the 
evidence.]  ' 

Upon  this  evidence,  I  have  no  doubt  in  pronounc- 
ing against  the  paper  propounded,  and  should  have 
as  little,  in  condemning  the  party,  who  has  been 
rash  enough  to  propound  it,  in  costs,  but  from  the 
circumstance  of  his  now  appearing  before  the  Court 
as  a  suitor  in  formA  pauperis.  In  the  superi&f* 
Courts,  at  least,  of  common  laxiQj  paupers,  so  admitted 
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vnder  3  Hen.  7.  c«  12.  areexcnsed  from  paying       im9< 
costs,  M^hen  plaintiifs,  by  23  Hen.  8.  c.  15.  (a) ;  at     ^"^ 
the  same  time  they  are  liable,  under  that  statute,     %^v^/ 
to  suffer  whipping,   or  other  punishment,   at  the    Filvwms 
discreti<m  of  the  Judges :  aud  it  was  formerly  the     Covtmri 
GUistom*r-*(a  custom,  said,  however,  more   tibaii   a 
century  back,  to  have  fsllea  into  disuse,  even  at  that 
time  (b)  ) — ^to  give  paupers,  if  nonsuit edy  their  #Iec« 
tiou  either  to  be  whipped,  or  to  pay  their  costs,  not- 
withstanding their  exemption  from  costs  ui^er  the 
statute  of  Hep.  8.  to  which  I  have  just  referred. 
But  I  am  not  aware  that  this  Court  either  is,  or*,  in- 
deed, ever  was  authorized  to  order  a  suitor  before  it, 
in  JormA  pauperis,  to  be  punished  by  whipping  or 
otherwise,  under  what  circumstances  soever  of  mis- 
conduct.    And  supposing  the  Court  to  be  at  liberty, 
notwithstanding  the  statute  of  Hen.  8.  to  condemn 
a  pauper  in  costs,  and  put  him  in  contempt,  &c. 
for  non-payment  (c),  I  should  still  be  unwilling  to 
proceed  to  that  extremity  in  the  absence  of  a  pre* 
cedent ;  no  instance  of  the  sort  having  occurred  in 
these  Courts,  at  least  that  I  am  apprized  of. 

(a)  See  23  Hen.  8.  c.  15.  in  conjnnction  with  11  Hen.  7.  c.l2. 
The  statute  of  Hen.  8.  is  limited,  however,  to  particular  tuiU; 
ID  which  particular  suits  only,  it  should,  therefore,  seem,  that 
paupers  could  claim  to  be  exempt  from  paying  costs,  at  least, 
under  that  statute. 

(p)  See  1  Sid.  261 .    7  Mod.  114. 

(c)  Which,  however,  the  Editor  apprehends,  Would  have  been 
consonant  witli  the  practice  of  the  Chancery  in  this  respect, 
where  a  pauper  may  be  committed  for  filing  an  improper  bill — 
that  is,  where  the  bill  may  be  dismissed  with  costs ;  and  the 
pauper  be  committed,  in  default  of  payment.  See  Ex  parte 
Shawy  2  Yes.  jun.  40,  aud  Peirson  v.  Belchier,  4  Ves.  030. 
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i8tt.  Meaiituiie«-4n  order  to  mark  my  sense  of  ihe 

'Jj^"^  iniquity  of  the  present  suit,  and  by  way  of  inter- 
^^v^/  posing  some  check  to  cases  of  this  description,  which 
FuBwooD  hare  occurred  too  frequently,  in  recent  instances—! 
c»u0Biis  adopt  a  middle  course,  as  to  which  I  feel  myself  at 
perfect  liberty,  by  ccmdemning  this  pauper  in  costs 
of  the  suit,  up  to  the  time  of  his  being  admitted  a 
paupar ;  and  I  pronounce  accordingly. 


«Bd  Otben* 
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6r££n^  falsely  called  Dalton  v.  Dalton.  TrinUy 

Term. 

CI  Ist  Session* 

SOPHIA  GREEN,  the  natoral  and  lawful  daugh^^  a  marriage 
ter  of  William  and  Maria  Green,  of  Oxford  Street,  r'ST.on'oV « J, 
in  the  parish  of  Mary-le-bonne,  was  bom  on  the  Slst  «!«e  pnbiica. 

*  •'  '  tion  of  banns 

of  December,  1802.     On  the  26th  Jannary,  1803,  [the  name  of 
she  was  baptized  by  the  name  of  '^  Sophia"  only,  in«  h»erted 
aad  from  lie  time  of  her  said  baptism,  was  called  uo^^and  onir, 
and  known  by  no  other  name.     On  the  28d  of  Pe-  ihe'^a^^^"^^^^^ 
bryary,  1820,  a  marriage  was  had  and  solemnized  nn^^  <>>e 
in  the  parish  chnreh  of  St.  Mary,  Islington,  between  c.  33. 
Thomas  Dalton  (the  party  proceeded  against)  and 
the  said  Sophia  Green^  in  virtue  of  banns  of  mar* 
riage  three  times  preyiously  published  in  the  said 
parish  church,  as  between  Thomas  Dalton  and  So- 
phia **  Augusta"  Green,     This  was  a  suit  brought 
by  William  Green,   the  father,  to  annul  the  said 
marriage,  on  the  grounds  of  minority,  want  of  con- 
sent, and  such  undue  publication  of  banns. 

It  was  clearly  established  in  evidence,  that  the  mi- 
aor,  Sophia  Green,  was  so  bom  and  baptized;  and  was 
so  known  by  the  christian  name  of  "  Sophia^^  only. 
It  was  also  clearly  established,  that  the  banns  were 
80  published,  as  between  Thomas  Dalton,  and  Sophia 
**  Augusta'*  Green,  in  ihe  church  of  a  parish  to 
which  neither  of  the  said  parties  belonged ;  that  the 
marriage  had,  pursuant  thereto,  was  nnknown  to  the 
said  William  Green  till  the  month  of  June  following, 
the  said  Sophia  Green  returning  immediately  to  her 
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1822.      said  f9iher%  and  living  with  her  parents  as  before; 

TVmf  ^  ^^^  ^^^  ^^®  ^^^  William  Green  expressed  the  nt* 
^^N^w     most  grief  and  sorprize  at  the  discovery  of  it.   It 
^"r."^"      appeared  that  the  banns  under  which  the  marriage 
daltov.     was  had,  were  delivered  by  the  de  facto  hnsband ; 
but  the  entry  of  the  marriage  in  the  parish  register 
book  was  signed  by  the  wife,  Sophia  ^^Auguita^^ 
Green.    It  did  not  appear  that  there  was  any  di9* 
parity  of  age  or  condition  in  tht  parties ;  but  the 
party  proceeded  against  neither  g%V0  a  plea,  mur 
pot  a  single  interrogatory  to  either  of  the  ten  wit- 
nesses examined  upon  the  libd. 
The  Judge  (Sir  Ch&mtopbba  Robinson) 
Hdd^  that  this  use  of  the  naitte  '^  Angusta,*'  in  the 
publication  of  banns  upon  the  occasio|i  of  the  said 
marriage,  was  to  be  deemed  a  firaad  of  both  ptrlies 
on  the  rights  of  a  third  party,  the  ladier ;  and  ss 
intended,  by  misleading  that  third  patty^  to  effect  a 
marrii^e,  the  celebration  which  migm  ^se^  possiUy, 
liave  been  prev^ited.    He  admitted  that  the  inser* 
tion  of  the  name  <'  Augusta,"  a$  not  entiKely  ooo* 
founding  the  identity  of   the  wife,  was  open  to 
esplu^uUiofip  but  held,  diat  as  no  explanation  was 
tendered  even  by  the  husband,  be  was  bound  to 
consider  that  it  admitted  of  no  satiafactory  oae; 
and,  therefore,  to  conclude  against  the  hondjidts  of 
the  insertion ;  and,  consequently,  to  pronounce  the 
marriage  null  and  void  (a). 

(a)  See  note  (o)  page  94,  ante. 
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Saund£r  V.  Da  VIES.  ^}f^: 

•"— *^  Term. 

{By  Letters  of  Request  Jrom  ike  Chancellor  of  let  Session, 

the  Diocese  of  Oxford). 


A  clergyman 
Baspendedy 
unaer  a  pro- 


Judgment. 

Sir  John  NiCHOLtf.  1^'i^a  pro 

This  is  a  cause  of  oflSce  pk*omoied  by  Samuel  ^^cSf,  for 
Saander,  a  parishioner  of  Charlbury,  against  David  f""^^^' 
Griffith  Davies,  licensed  curate  of  the  augmented  &c.  Qaaere  a« 

'  t  A    ,  .  1       7  ^1       I-  to  the  right  of 

curacy  of  Ascot^  and  curate  of  the  parish  of  Charl-  the  dean  of  the 
bury,  both  in  the  county  and  diocese  of  Oxford,  for  to^d^ose^  or  ' 
drunkenness  and  profaneness^  immorality,  and  irre-  ^'^^^er^e 
gularity  and  indecorum  in  the  performance  of  divine  ^••^  ^^^"'^ 
offices.     It  Was  instituted  in  this  Court,  in  the  first 
instance^  by  virtue  of  letters  of  request  from  the 
Ohancellor  of  the  diocese  of  Oxford. 

In  proof  of  the  articles  given  in,  and  admitted,  on 
the  part  of   the  propiovent,   containing  the  facts 

TOL.  I.  V 


302 


CASES  DETERMINED   IN   THE 


1B22. 

Mtckaelmas 

Term, 


Saumder 

'D4TIBf, 


charged  in  due  detail,  eighteen  witnesses  have  been 
examined.    An  allegation  has  also  been  brought  in, 
and  admitted,  on  behalf  of  the  defendant,  but  no 
witnesses  have  been  produced  upon  it— the  defend- 
ant suggesting  his  inability  to  examine  witnesses  by 
reason  of  pecuniary  embarrassments  j  and  now  de- 
clining, for  the  same  suggested  reason,  to  appear 
by  counsel.      This   course  of  proceeding  imposes 
upon  the  Court  the  duty  of  examining  the  proofs  in 
the  cause  with  the  strictest  possible    attention,  in 
order  that  Mr.  Davies  may  have  the  full  benefit  of 
any  defect  or  failure  of  evidence.     It  is  the  duty 
indeed  of  the  Court  to  bestow  this  attention  upon 
the  proofs  in  criminal  proceedings  uuder  any  cir- 
cumstances ;  but  it  is  more  peculiarly  its  duty  where, 
as  in  this  case,  the  absence  of  counsel  for  the  de- 
fendant devolves  upon  it  the  whole  onus  of  sustain- 
ing the  defence.     For  where  the  Court  performs  that 
duty  in  common  with  counsel,  it  may  be  pretty  cer- 
tain that  their  zeal  and  talent  will  fully  obviate  any 
ill  effect  of  its  own,  possibly,  relaxed  vig^ilance.    But 
the  Court  is  sorry  to  say  that  all  its  attention  to  the 
proofs  in  this  case  has  furnished  nothing'  which  can 
suggest  a  doubt  even,  in  the  defendant's  favor.     On 
the  contrary,  it  is  bound  to  pronounce  the  articles 
admitted  in  the  cause  sufficiently,  and  more  than 
sufficiently,  proved— -and  that  by  witnesses,  not  only 
competent,  but,  nearly  in  every  instance,  fully  cre- 
dible. 

The  first  article  merely  pleads  the  g^eneral  law 
applicable  to  offences  of  this  nature  committed  by 
persons  in  holy  orders,  and  neither  is,  nor  of  course 
requires  to  be,  sustained  by  oral  evidence.  The  cir« 
cumstanc^s  pleaded  in  the  next  following  articles  to 
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the  sixth  ioclusive^  namdjr^  tlie  clerical  cbamcttf      lStt« 
of   the  defendant,   and  his  being  licensed  to  the  -w*^****"**^ 
curacies  of  Ascot  and  Gharlbury,  are  sufficiently.     s<^vw 
establidied  by  the   eight  first  witnesses,   and  the    ^""^^^ 
eighteenth  witness,   the  witness    to    the    exhibits*     i>^v»»^ 
Upon  these  facts  indeed  no  question  has  been  raised  ; 
Bor  were  they  attempted  to  be  controyerted  by  the 
defendant  in  plea*     The  criminal  charges  begin  at 
the  seventh  Urtide,  which  objects  to  the  defendant, 
habitual  dninkenness   and  profaneness«-*being  the 
first  of  the  three  branches  into  which  the  whole  ac« 
cdsation  may,  not  improperly,  be  considered  as  di<- 
Yiding  itself. 

Upon  this  general  article  no  fewer  than  sixteen 
witnesses  have  been  examined.  These  witnesses, 
vho  are  persons  in  various  classes  and  occupations, 
clearly  convict  the  defendant  in  both  these  par<« 
ticulars.  They  differ  something  as  to  the  degree  of 
intoxication  in  which  the  defendant  was  in  the  habit 
of  indulging — ^but  in  all  other  respects  they  depose, 
upon  this  general  article,  with  pretty  much  of  ac- 
cordance. In  short,  that  the  defendant  was  in  the 
kaiit  of  resorting  to  inns  and  alehouses  in  his  own 
and  neighbouring  parishes  '<  without  any  honest  ne^ 
cessity,"-^that  he  was  in  the  habit  of  drinking  to 
excess,  and  running  up  scores,  there,  although  oc« 
easionally  paid  /or /-—lastly,  that  he  was  in  the 
kabitf  both  there  and  elsewhere,  of  profane  swear- 
ing, and  of  talking  very  grossly,  immorally,  and 
obscenely— <>is  substantiated  by  their  testimony  in 
too  convincing  a  manner  to  leave  the  facts  at  alt 
disputable.  And,  which  is  most  extraordinary^ 
Mr.  Davies  appears  to  have  adopted,  and  pemisted 
in,  this  line    of  conduct,  extremely  reprehensible 
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1822.       In  ftny  individual,  but  highly  criminal  in  a  clergy- 
■"^iS^"*^  man  having   cure    of  souls,  without  any  shew  of 

disguise.  He  commits  these  excesses,  indifferently, 
in  the  parlour,  bar,  or  kitchen  of  any  public  house  in 
his  neighbourhood,  according  to  the  class  of  com- 
pany into  which  he  happens  to  fall— -this  beiug  a 
matter  which,  at  no  time,  seems  to  have  occasioned 
him  any  sort  of  anxiety. 

Having  said  that  this  defendant's  habits  of 
drunkenness  and  profaneness  are  established  to  the 
conviction  of  the  Court,  it  will  not  be  required  of  it 
to  descend  into  the  particular  instances.  It  would 
even  be  improper,  if  not  absolutely  indispensable, 
for  reasons  that  will  readily  suggest  themselves  to 
every  considerate  mind^  It  remains  therefore  only 
to  say  of  the  three  next  following  articles,  that  they 
go  to  particular  instances— and  that  each  of  the 
three,  one  of  extreme  grossness,  is  satisfactorily 
proved^  An  attempt  which  has  been  made  to  dis- 
credit two  of  the  witnesses  produced  upon  these 
articles,  Evans,  and  a  witness  named  Jonah  Smith, 
by  means  of  interrogatories,  hss  wholly  failed. 

The  eleventh  article  charges  the  defendant  with 
being,  almost  more  than,  passive  to  a  criminal  con- 
nexion, between  his  own  wife  and  a  young  man  who 
had  been  his  pupil.  This  indeed  is  a  part  of  the 
case  too  odious  to  be  dwelt  upon,  and  which  the 
Court  deeply  lanients  the  necessity  of  adverting  to* 
It  remains  only  to  say  that  the  charge,  incredible  as 
it  seems,  is  positively  deposed  to,  in  a  manner  not 
to  be  explained  away,  by  three  witnesses— young 
women  who  had  lived,  at  different  times,  in  the  de- 
fendant's service,-— Two  of  these  again  are  at- 
tempted to  be  discredited  by  interrogatories,  bat 
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still  tmsuccessfiilly— and  the  third,  a  young  woman,       1822. 
named  Bursom,  is  a  witness  above  all  impeachment.      ^Xerm.  ^ 


She  esfablishedf  indeed,  her  own  character,  by  taking 
steps  for  leaving  the  defendant's  service,  the  instant  SAuwDBa 
she  discovered  the  gross  immoralities  practised  in  his  i>aviki. 
family.  Her  evidence,  in  conjunction  with  that  of 
the  other  two  witnesses,  satisfies  my  mind  that  not 
.a  doubt  can  be  entertained  of  the  truth  of  this 
charge— incredible,  I  repeat,  as  it  seems,  and  re- 
volting, in  its  nature,  as  it  undoubtedly  is. 

The  twelfth   article  objects  to  the  defendant  ir^ 
regularity  in  the  time,  and  indecency  in  the  mode, 
of  performing  divine  service..    Eight  witnesses  have 
been  examined  upon  it<-»wbose  depositions  clearly 
prove  the  defendant's  culpability  in  both  t][iese  re- 
spects.    As  to  the  last  indeed,  which  is  partly  matter 
of  opinion,  there  is  some  contrariety  again  among 
the  witnesses,  in  point  of  degree  ;  owing,  probably, 
to  their  being  differently  afiected,  both  towards  the 
defendant  himself^  and  towards  the  offices  which  he 
had  to  perform*     But  that  the  defendant  frequently 
read  the  service  with  most  indecent  haste,  and  that, 
on  some  ocq^ions  of  performing  divine  offices,  he 
has  not  been  perfectly  sober,  is  indisputable  upon 
this  evidence*     And  it  is  proved  upon  the  thirteenth 
.article^  what  perhaps  woiild  have  been  matter  of 
just  inference,  without  any  pjroof,  that  the  congrega^ 
tions  at  the  defendant's   churches,  owing  to  such 
conduct  on  his  part,  have  sensibly  diminished^     It  is 
also  proved,  that  a  baptist  meeting-house  ha3  sprung 
Tip,  now  for  the  first  time,  at  Chadlington,  which 
several  of  the'  witnesses  ascribe  solely  to  the  de- 
fendant's mode  of  doing  duty  in  the  church  of  that 
parish,  coupled  with  the  scandal  occasioned  by  hid 
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19QSL      general  misbehaviour*    Hence   it  plainly  appears^ 

-*'^j^[^^  that  he  has  done  a  sensible  injury  to  the  causey  if  not 

ti^pyw      of  religion  itself^  still,  of  that  church,  the  interests 

Saumou     Qf  ^hich  he  stood  solemnly  pledged,  by  his  ordina- 

Datiei.      tion  vows,  to  sustain  and  support. 

These  charges  being  thus  established  by  proof, 
the  only  remaining  consideration  is,  the  correction 
to  be  applied.  The  articles  conclude  with  praying, 
generally,  that  the  defendant  may  be  punished 
**  according  to  the  exigency  of  the  law  }**  but  the 
first  article,  adverting  to  correction  specifically, 
pleads,  that  clerks  in  holy  orders  are  liable,  for 
offences  of  this  nature,  to  be  deprived  of  their  eccle- 
siastical benefices,  and  suspended  from  the  exercise 
pf  their  clerical  functions,  by  the  ecclesiastical  ca- 
nons and  constitutions  of  the  Church  of  England, 
as  by  law  established.  And  the  Court  iir  now  given 
to  understand,  by  the  coun^l  for  the  promovent, 
that  the  sentence  prayed  against  this  defendant  is 
the  first  of  these,  or  a  sentence  of  deprivation. 

It  appears  however  to  the  Court,  in  spite  of  what 
has  been  urged  to  the  contrary,  that  deprivation  is 
a  penalty  which  it  is  not  at  its  option  to  award ; 
that,  and  deposition,  being  specially  reserved  by  the 
canon  (a)  to  the  diocesan.  It  would  be  extremely 
unwilling  to  do,  in  the  teeth  of  that  canon,  what 
the  canon  itself  seems,  in  the  Court's  view  of  it, 
expressly  framed  to  exclude  it  from  doing,  upon 
tlie  mere  dicta  of  counsel,  however  respectable,  in 
the  absence  of  any,  or,  at  most,  upon  the  strength 

« 

(a)  Vide  Canons  of  1603,  Canon  cxxii.  entided,  ^^Nq  Ben- 
fence  of  deprivation  or  deposition  to  be  pronoii]ice<]PagaiAit  a 
minister  bat  by  (he  bishop." 
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of  one  (blind),  precedent  (a),  l^'or  this,  at  least 
then,  if  for  no  other  reasoti,  the  Court  declines  pro- 
ceeding to  a  sentence  of  deprivation,  as  prayed  by 
the  promovent  And  the  Court  not  having,  in  its 
own  opinion,  authority  to  pronounce  this  sentence, 
it  is  uhnecessary,  and  it  might  even  be  improper, 
for  it  to  suggest,  whether  the  merits  of  this  party^s 
offence  exact  it.  The  discretion  of  diocesans  Ought 
not  to  be  fettered  by  opinions  on  this  head,  in  this 
view  of  the  matter  purely  extra  judicial,  expressed 
here.  It  seems  also  clearly  to  result  from  the  pre^ 
mises,  that  suspension,  the  proper  sanction  of  the 
Court,  ought  not  to  be  carried  to  any  such  ex* 

(a)  In  ftQpport  of  the  Court's  right  to  deprite,  it  had  heen 
urged,  among  other  arguments,  by  coansel  for  the  promoyent, 
that  such  was  the  general  impression  or  understanding  of  the 
bar,  and  the  Court  was  reminded  that,  on  a  late  occasion,  this 
position  had  been  broadly  advanced  by  coansel*  before  a  foU 
commission  of  delegates,  without  proToking  any  dissent.  A 
manuscript  note  of  Dr.  Harris  was  also  introduced  to  its  notice, 
which  was  in  these  words: — **  In  1689  Sir  George  Oxenden, 
as  dean  of  ^e  Arches,  deprived  one  Rich,"  and,  in  confirmation 
of  that  note,  it  wa^  said  to  appear  from  books  in  the  Arches  re- 
gistry, that  there  wu9  a  suit  depending  in  the  Court  of  Arches 
in  the  year  1689,  entitled  **  Dr.  Rich  against  Gerard  and  ad- 
other,'*  presumed  the  first  (plaintiflf  or  appellant)  to  be  the  Dr. 
Rich  said  to  hare  been  deprived. 

In  the  course  of  the  hearing  the  Judge  threw  out,  that,  under 
mjuiure  similar  proceeding,  it  would  be  adrisable  to  consider, 
whether  a  sentence  of  deprivation  might  not  be  had  (as  by 
inroking  the  diocesan  or  archbishop,  or  otherwise)  so  as  to  avoid 
a  breach  of  the  canon,  which  would  result,  he  conceived,  from 
the  Court's  proceeding  to  pass  it  per  $e,  in  the  manner  then 
prayed» 
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*  Namely,  >y  Dr.  Swaby,  va  the  9axe  of  WaUon  t.  Thorp,  Del.  Tr.  T. 
1811.    See  I  PhUi:  277. 
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1822.      tent  in  point  of  thne^  as  wolild  render  it  tantamoirat 
^'tSJT*  *^  deprivation  J  for  the  Court  would  not  be  justified 
A^pvi^^     to  itself  in  doing  that  indirectly,  which  it  felt  itself 
savmokr     precluded  from  doing,  openly  and  avowedly,  by  a 
Bavisi.     precise  sentence  to  that  effect;  in  the  first  instance. 
.The  Court  is  bound  too,  in  duty,  and,  it  may  be 
hoped,  is  disposed  in  inclination,  to  administer  jus^ 
tice  in  mercy ;  and  not  to  inflict  punishment  beyond 
what  it. deems  necessary,  first,  to  correct  the  indi- 
vidual himself,  and,  secondly,  to  produce  due  effect, 
in.  the  way  of  example,  upon  others.     At  the  same 
time  it  is  to  be  remembered,  that  offences  of  a  grave 
nature  must  not  be  visited  too  lightly  ;  as  dismissing 
them,  when  they  occur,  with  comparative  impunity, 
is  certainly  not  to  consult  best  for  their  future  pre- 
vention. 

Still,   however,   with   the   aid  of   these  princi- 
ples, it  is  difficult  to  define  the  exact   quantum  of 
any  variable  and  discretionary  penalty,  incurred  by 
.  a  particular  defendant,  under  all  the  circumstances, 
for  any  given  offence.     It  is  peculiarly  so  in  the 
present   instance,   because    it  fortunately  happens 
that  few  precedents  occur  in  this  kind  to  guide  the 
.discretion  of  the  individual  judge.     I  say  ''  fortu<- 
nately  happens;*'  it  being  highly  creditable  to  the 
body  of  the  clergy  that,  numerous  as  it  is,  there  has 
seldom  been  occasion  to  resort  to  any  proceeding 
of  a  nature  similar  to  the  present.     The  single  in- 
stance within  my  memory  (now  beginning  to  extend 
over  no  short  period)  is  the  case  of  Dicks  and  Hud- 
desfon},  which  occurred  here  in  1794.     The  Court 
suspended  the  defendant  in  that  case,  a  clergyman 
articled  against  for  drunkenness  and  profaneness, 
for  two  years  j  and  directed  that,  at  the  end  of  that 
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period;  he  afaoald  exhibit  a  certificate  froih  thred       1822. 
clergymen  in  his  vicinity,  of  good  behaviour  in  the       j^^^j^ 
interim,  prior  to  the  suspension  itself  being  taken      ^^\^^^ 
off  or  relaxed :  condemning^  him,  at  the  same  time^^     BAvnnmt 
in  costs;     Upon  looking  into  that  case  I  find  it  to     davibs* 
have  been  one  of  by  no  means  equal  enormity  with 
the  present;     There  was  much  too  in  the  case  which 
went  to  shew,  that  the  defendant  was  hardly  strictly 
sane — a  consideration  which  might,  and  probably 
did^  operate  in  mitigation  of  punishment,  althoi^h 
the  fact  of  derangement,  if  it  were  such,  did  not  ap« 
pear  in  the  cause,  in  any  such  shape,  or  to  any  such 
degree,  as  could  render  Mr.  Huddesford  irrespon- 
sible for  his  conduct  altogether.     Taking  that  case, 
in  some  measure,  for  a  guide,  but  looking  at  the 
greater  magnitude,  and,  I  may  add,  at  the  deeper 
malignity  of  the  offences  proved  against  this  de- 
fendant, it  appears  to  me  that  it  would  be  a  shrink- 
ing on  the  part  of  the  Court  from  a  due  discharge 
of  that  duty  imposed  on  it,  in  order  to  preserve  the 
discipline  of  the  church,  and  for  the  interests  of  the 
public,  were  its  sentence  of  suspension,  in  the  pre- 
sent case,  to  be  for  less  than  three  years.    The  Court 
therefore,  on  these  several  considerations,  pronounces 
the  articles  proved ;  decrees  a  suspension  of  three 
years,  and  a  certificate,    as  in  Huddesford^  s  case, 
of  intermediate  good  behaviour,  prior  to  itsrel^xa- 
fion  s  and  condemns  Mr.  Davies  in  the  costs  of  this 

•  *  ■ 

suit  (a).  '     "  r 

(a)  The  sentence  was  as  follows  :— 

The  Judge,  by  his  interlocutory  dpcree,  pronounced  the  ar- 
ticles proved,  &c.  aad  **  that  Uie  said  Rev.  David  Griffiths 
Davies,  clerk»  licensed  curate  of  the  augmented  curacy  of  the 
chapel  of  Ascot,  and  curate  of  the  parish  of  Charlbury,  both  in 
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tsaSL       the  coiutjr  a&d  diocese  of  Oxford^  i>viiitpendeA  for  fte^iptoe 
JfieAoebiai   of  three  jears,  to  C(Hnmeiice  from  the  time  of  the  pubUcatm 

^J«m.^       of  the  said  suspension  in  the  parish  chnrch  of  Charlbnry  afore- 
said, from  all  discharge  and  fanctions  of  his  clerical  office,  and 
«.  '^      the  execution  thereof,  viz.  from  preaching  the  word  of  God, 

l>AviEi«  administering  the  saonmients,  and  oelebrating  all  other  duties 
and  oflSoea  in  the  said  obapel  and  parish  church,  and  elaewhbre, 
within  the  province  of  Canterbury,  and  from  all  profits  and  be- 
nefits of  the  said  augmented  curacy  of  the  chapel  of  Ascot,.a]id 
curacy  of  Charlbury,  and  from  taking  and  receiving  the  froiU, 
tithes,  rents,  profits,  salaries,  and  other  ecclesiastical  does, 
rights,  and  emoluments  whatsoever,  belongmg  and  appertaining 
to  the  said  curacies;  and  did  suspend  the  said  Rev,  Davil 
Griffith  Daviesy  clerk,  accordingly;  and  did  condemn  him  k 
the  costs  of  this  suit :  and  did  order  and  decree  that,  at  Hu^ 
expiration  of  the  said  three  years,  the  said  Rev.  David  Griffith 
Davies,  clerk,  do  and  shall  exhibit  and  leave  in  the  registry  of 
this  Court,  a  certificate,  under  the  hands  of  three  clergymen  in 
his  vicinity,  of  bis  good  behaviour  and  morals  during  the  tiue 
of  his  suspension;  and  that  the  said  certificate  be  exhibited  to, 
and  approved  of  by  this  Court,  before  such  suspension  be  taken 
off  or  relaxed ;  and  that  the  said  suspension  shall  continue  in 
full  force,  notwithstanding  the  expiration  of  the  aforesaid  term 
of  three  years,  until  the  aforesaid  satisfactorj  certificate  shiU 
be  exhibited  and  approved  of;  and  the  Judge  did  •direct,  that 
a  copy  of  thU  decree^  duUf  certified,  be  transmitied  to  the  Om* 
$i8torial  CUmrt  of  the  diocese  of  Oxford,  in  order  that  tuck  fequet- 
tratioH  or  sequestratums  may  there  be  issued,  or  such  other  stefs 
be  taken  as  the  nature  of  the  cau,  and  the  exigency  of  the  law, 
may  appear  to  require ;  and  did  also  direct  the  said  suspension 
to  be  published  in  the  said  parish  church  of  Charibury,  on  Sun- 
day the  1st  day  of  December  next  ensuing,  or  on  Sunday  the 
8th  day  of  the  said  month,  and  in  the  said  chapel  of  Ascot  on 
the  said  8th  day  of  December,  or  on  Sunday  the  I5th  day  of 
the  said  month  aforesaid." 
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Ba&LEE  v.  BA&IiEE. 

At  the  sitting  of  the  Court  on  this  day,  the  Re-  imprfwonwot 
gistrar^  by  direction  of  the  Judge,  read  aloud  the  iiatiire,''effect, 
following  memorial,  addressed  to  the  Judge  of  the  ^..J^m^ 

r^AMvl-  •  ten  enroneons- 

VOUn.  ..^  .  j^  gnppoeed, 

either  in  the 
•wwr         1  •  !•  ^r        diacrctioD,  or 

*^  We,  the  mid^signed,  think  the  case  of  Mrs,  tenninaWe  at 
Barlee,  whose  petition  is  hereunto  annexed,  deserr-  of  the  Eccie- 
iog  1^  the  utmost  commiseration,  and  humbly  en-  j^whom  the 
.treat  your  Honorable  Court  to  accede,  if  possible,  ^{[^J^  ^ 
to  the  prayer  of  it.  contempt. 

"A.  H.  Stewakd,  Sheriff. 
**  C.  Be&xers,       B.  G,  Hsath,  "\ 
^  T.  Mkthold,      C.  Chbvauer,  I  Magistrates 

-  P.  GoDPKBY,       G.  Capper,        If  ^^f'^"' 
«  R.  PiSTTiwARi>,  J,  Gibson,         1/ ,f  " 
**  J^  Chkvambr,  J*^**^- 


The  petition  4*eferred  to  in  this  memorial  (also 
fead  aloud  by  the  Registrar)  was  in  the  following 

^  The  humble  Petition  of  Frances  Barlee. 
*•  Sheweth, 

•*  That  your  petitioner  now  is,  and  has  been  since 
the^th  of  January,  1821,  a  prisoner  in  the  gaol  of 
Ipswich,  for  the  county  of  Suffolk,  by  virtue  of  a 
writ,  dated  May  Slst,  1821,  issued  by  Phillip  Ben- 
nett»  Esq.  the  then  high  sheriff  of  the  said  county, 
in  pursuance  of  an  order  of  your  Honorable  Court, 
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18212.       consequent  upon  a  monition  from   the  same,  ad- 
^TanH^  dressed  to  your  petitioner,  the  said  Frances  Sarah 


Barlee,  directing  her  to  return  home  to  her  hus- 
barlu  band,  Charles  \ViUiam  Barlee,  and  upon  a  subse- 
Barley,  quent  decree,  declaring  your  petitioner  to  be  in 
contempt  of  Court.  Your  petitioner  humbly  states, 
that  it  is  not  in  her  power  to  comply  with*  the  mo- 
nition of  your  Honorable  Court,  her  husband,  the 
said  Charles  William  Barlee,  not  having,  since  the 
year  1815,  had  any  regular  house  or  place  of  resi- 
dence, and  that  she  does  not  at  present  know  where 
he  resides.  Your  petitioner  further  begs  leave  hum- 
bly to  state,  that  did  she  know  the  residence  of  the 
said  Charles  William  Barlee,  she  could  not,  con- 
sistently with  her  own  safety,  return  to  him,  as  from 
his  threats  and  ill  usage  she  considers  her  life  to  be 
in  danger,  and  that  she  has  formerly  sworn  the 
peace  against  him.  Your  petitioner  further  states, 
that  a  mutual  verbal  agreement  of  separation  took 
place  between  her  and  the  said  Charles  William 
Barlee,  on  the  5th  of  June,  1815,  but  that,  on  the 
6th  July  following,  he  seized  and  confined  your  pe- 
titioner in  a  house  in  Vine  Street,  Lambeth ;  but 
that,  by  the  interference  of  the  magistrates  of  Union 
Hall,  she  was  enabled  to  appear  before  them  at  the 
said  Hall,  on  the  27th  July,  1815,  when  she  there 
swore  the  peace  against  her  said  husband,  who  could 
not  then  be  found.  She  further  states^  that  she'had 
lived  in  a  state  of  separation  from  her  said  husband 
for  upwards  of.  three  years  previously  to  his  insti- 
tution of  the  suit  against  her  in  your  Honorable 
Court;  and  that  she  is  now  detained  by  virtue!  of 
a  writ  in  which  she  is  wrongfully  designated  by  the 
male  appellation  of  Francis* 
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**  Your  petitioner  further  huQibl}^  states,  that  she       18M. 
was  heiress  to  a  considerable  property,  part  of  which  "^^^^J^f^ 
was,   by  her  marriage-isettlement,  reserved  to  her      s^v^i^ 
own  use ;  biit  the  trustees  nominated  in  that  settle-      Barlkb 
ment  being*  all  related  to,  and  acting,  as  she  sup*      BAiti.s& 
poses,  uQdier  the  influence  of  the  said  Charles  Wil- 
liam Barlee,  have  failed  to  afford  that  protection  to 
her  person    and  property  which  she  conceives  she 
has  a  right  to  demand;    she   has,  therefore,  been 
obliged,  under  great  difiiculties  from  the  want  of 
money,    to    institute   certain    proceedings    against 
those  trustees,  which  proceedings  are  nowjpending 
in  the  High  Court  of  Chancery,  but  your  petitioner, 
by  her  present  incarceration,  is  disabled  from  going 
on  with  them  properly,  whereby  her  estate  and  ih^ 
terests  are  materially  injured. 

**  Your  petitioner  also  further  begs  leave  to  state, 
that  since  her  confinement  in  the  gaol  at  Ipswich, 
her  husband,  the  said  Charles  William  Barlee^  has 
totally  neglected  and  refused  to  supply  her  with 
food  and  raiment,  and  that  she  is  in  want  of  the 
common  necessaries  of  life,  being  reduced  to  the 
gaol  allowance  of  bread  and  water,  and  a  small  por- 
tion of  cheese.  That  your  petitioner,  when  first  im- 
prisoned, was  suffering  under  a  liver  complaint,  for 
which  she  was  attended  by  the  late  Dr.  Girdle- 
gtone,  of  Yarmouth ;  that  since  her  imprisonment, 
that  complaint  has  increased,  and  that,  in  conse- 
quence of  the  varied  temperature,  and  other  incon- 
veniences of  the  apartment  assigned  to  her,  which 
is  uncieled,  and  open  to  the  roof  of  the  prison,  she 
has  had  an  abscess  in  her  head,  and  been  severely 
afi9icted  with  rheumatism;  and  that  she  has  just 
ground   to   fear    that    another  winter's    imprison- 
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WQ2.      ment,  mider  her  present  piivati^^Bs^  VrfnAA  be  fatal 

MiehaelmoM  ^^  iier. 


Term. 


**  Your  petitioner,  therefore,  hambly  prays,  that 
barlbb  your  Honoi?able  Court  would  be  pleased  to  tak^ 
Barlss.  into  considejration  these  statemcDts,^  and  gradoualy 
to  pardon  the  contempt  into  which  your  petitioiier 
has  involmitarily  and  unhappily  fallen,  and  l^y 
giving  an  order  for  h€^r  liberation,  afford  her  ibi 
means  of  savii^ .  her  Hfe  and  property.  And  yout 
petiticmer,  as  in  duty  bound,  shall  ever  .|Kr£^,  &c. 

Court.— Sir  John  NicHOLi:** 

The  petition  of  Mrs.  Barlee,  which  has  ji»t  been 
read,  together  with  the  recomm^idation  accom* 
panying  it  from  the  sheri^  atid  magistrates  of  finU 
folk,  gives  this  Court  an  opportunity  of  pablicly 
noticing  the  case  of  this  unhappy  wc^ian,  about 
which  some  misapprehension  apparently  exists.  By 
this  public  notice  of  it,  the  party  herself,  and  those 
who  take  an  interest  in  her  behalf,  may  become  in-* 
formed,  that  whilst  the  Court  very  sincerely  com- 
miserates her  situation,  it  is  without  any  power  of 
affording  her  relief  in  the  manner  prayed.  Mrs* 
Barlee  is  imprisoned  for  what  is  termed  a  contempt. 
A  notion  prevails,  that  a  contempt  must  be  some  dis- 
respect shewn  to  the  Court,  and  that  the  imprisonment 
is  in  the  discretion,  and  terminable  at  the  pleasure, 
of  the  Judge.  This  is  very  erroneous^  Contempts 
are  usually  incurred  by  a  party's  neglect  or  refusal 
to  do  some  act  which  is,  in  justice,  due  ^o  the  other 
party  in  the  cause ;  such  as  the  giving  in  of  answers, 
the  payment  of  costs,  or  the  like ;  and  the  imprison- 
ment which  follows  is  at  the  prayer  of  the  other 
party — a  prayer  to  which  the  Court  cannot  refuse  to 
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neeedei,  without  n  breach  of  its  duty,  and  a  denial      lett. 

of  justice.      By  the  law  of  this  country,  married  ^^j^^ 

persons  are  bound  to  live  together;  and  if  either     s«^v^^ 

withdraws  without  lawful  cause,  the  other  may,  by     ba»l«b 

suit  in  the  Ecclesiastical  Court,  compel  the  party    BAst^sw 

withdrawing^  to  return  to  cohabitation.     The  only 

lawful  cause  for  withdrawing  is  the  cruelty  or  adul- 

tery*  of  the  other  party ;  for  this  Court  can  take  no 

cogpnizance  of  disputes  about  property  or  mutual 

ag^enentsto  live  separate.     To  amount  to  cruelty 

there  must  be  personal  violence,  or  manifest  danger 

of  it ;  for  unkindness  and  reproachful  language  on 

the  one  side,  or  vain  and  unfounded  fear  on  the 

other,  do  not  constitute  any  case  of  cruelty  which 

the  law  can  notice.     It  need  scarcely  be  added,  that 

it  is  not  sufficient  to  allege  and  charge  cruelty;  it 

must  be  judicially  established  by  evidence. .  Mrs. 

BjBirlee  withdrew  from  her  husband— *he  instituted  a 

sqit  to  compel  her  to  retum-Hshe  pleaded  cruelty--* 

time  was   allowed  her  to  produce  her  evidence— *> 

tbat  time  was  repeatedly  extended—till,  at  length, 

no  witnesses  bemg  produced^  the^  Court  was  forced, 

u  justice  to  the  husband,  to  conclude  the  cause,  and 

to  decree  Mrs.  Barlee  to  return  to  her  husband.    A 

monition  was  .  issued   against    her  to  that  effecti 

This  monition  was  not  obeyed.     The  Court  was 

coatinually  pressed,    on  behalf  of  the  husband,  to 

pronounce  Mrs.  Barlee  in  contempt  for  not  obey* 

mg  the  monition.    Letters,  were  addressed  by  this 

lady  to  the  Judge  of  the  Court,  to  other  Ju<i^es, 

and  to  various  persons,  complaining  of  her  husband, 

of  her  trustees  and  relations,. and  of  her  law  agents  $ 

«li4  s«^gestii(g  that  all  these  were  in  axohsq^inu^  to 
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oppress  her,  and  to  rob  her  of  her  property.  Tbe 
Judge  of  this  Court  of  course  could  neither  answer, 
nor  act  upon,  such  letters  respecting  a  matter  de- 
pending before  it;  but  they  exhibited  such  symptoms 
of  aberration  of  mind  as  to  induce  the  Court  pub- 
licly to  throw  out  a  suggestion,  on  being  pressed  to 
pronounce  her  in  contempt,  ivheliier  her  friends 
^  could  produce  any  satisfactory  evidence  of  actual  de* 
rangement ;  for  an  insane  person  cannot  be  guilty  of 
contempt,  so  as  to  be  legally  responsible.  The  hus- 
band, of  course,  would  have  been  entitled  to  con* 
.trovert  the  fact.  No  case  of  that  sort  however  was 
brought  forward  by  Mrs.  Barlee*s  friends ;  and  after 
a  considerable  lapse  of  time,  and  repeated  a{^lioa- 
tion  on  behalf  of  the  husband, .  the  Court  was  at 
length  compelled  to  pronounce  Mrs.  Barlee  in  con- 
tempt, and  to  signify  her  contempt  to  the  proper 
temporal  jurisdiction.  Carrying  forbearance  to  the 
^itmo&t  point,  the  Court  could  no  longer,  without  an 
absolute  denial  of  justice,  refuse  to  tsJs^e  this  step  on 
the  demand  of  the  husband.  Here  the  authority  of 
this  Court  ceased— the  imprisonment  takes  place 
under  that  of  the  temporal  jurisdiction  j  nor  has 
this  Court  the  power  of  releasing  at  pleasure,  bat 
only  on  the  obedience  of  the  party.  This  Court 
can  no  more  release  in  the  way  prayed,  than  a 
Judge  at  conunon  law  can,  at  pleasure,  release  a 
defendant  who  is  imprisoned  for  non-payment  of 
damages  recovered  in  an  action.  The  imprison- 
ment is  here  to  enforce  the  legal  rights  of  tbe 
husband ;  and  unless  the  husband  will  consent  to 
waive  his  rights,  or  unless  she  obeys  tbe  monition, 
or  unless  it  can  be  shewn  that  she  is  not  in  a  ^ 
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state  of  mind   to    obey^   this  Court  can   take  no 
step  (a)k 

(a)  At  the  sitting  of  the  Court  on  the  next  foUowing,  the 
4th  Session,  an  affidavit  of  Mr.  C.  Barleei  the  husband  of 
the  petitionev  Frances  Barke,  and  a  letter  addressed  to  the 
dean  of  the  Arches  by  the  Bev.  Edward  Barlee,  the  brother  of 
Mr,  C.  Barlee  the  husband,  were  read  in  Court  by  the  regis- 
trar, in  vindication  of  the  conduct  of  the  husband,  and  in  total 
denial  of  nearly  all  the  facts  stated  in  the  wife's  petition.  And 
on  the  bye-day,  a  statement  forwarded  to  the  Judge  by  the 
high  sheriff  of  Suffolk  was  also  read  in  Court,  in  direct  oon* 
tradiction  of  what  the  petitioner  Mrs.  Barlee  had  asserted  re*- 
lative  to  her  treatment  in  Ipswich  gaol. 

The  Judge,  after  reprobating  all  private  communications  from 
suitors  respecting  matters  depending  before  him,  and  noticing 
the  irregularities  into  which  any  attention  paid  to  these  in  th6 
first  instance  naturally  led,  observed. 

The  Court  has  permitted  these  several  documents  to  be  read 
as  an  act  of  justice  to  the  husband,  in  consequence  of  the  pub- 
licity which  it  has  been  the  means  of  giving  to  the  wife's  (as  it 
should  now  seem  unfounded)  complaint  Here,  however,  thes6 
irregularities  must  stop,  there  being  nothing  before  the  Court 
upon  which  it  can  make  any  order. 


1822, 

MichaelmMM 
TerwUm 


B^aua 

B!ABXJIB»< 


Be 


AUSTBN  V.  DUQGER.^ 


mmm 


{On  Motion.) 


■«p 


JL  HIS  was  an  appeal  from  the  Consistorial  Epis- 
copal Court  of  Exeter,  where  the  cause  origi- 
nally depended,  being  a  cause  of  the  office  of  the 
judge  for  quarrelling,  chiding,  or  brawling,  in  the 
parish  church  of  Powey,  in  the  county  of  Com- 

tion  of  the  party  to  w|iaiB  they  art  stUl  due,  to  issue  a  new  momtion 
soch  costi. 

TOL.  I.  X 


1822. 
Michaelmas 

Term^ 
3d  Session* 


If  a  party 
committed  for 
non-payment 
of  costs,  under 
an  erroiMottt 
process,  be 
tkertuwm  re« 
leased,  the 
Courtis  bonnd, 
at  the  applica- 
for  payment  of 


808 


CASES   DETERMIKED    IN    THE 


1822. 

Michaelmas 

Term. 

Austen 

V. 


wall,  and  diocese  of  Exeter^  promoted  by  Jos^ 
Thomas  Austen,  Esq.  against  Richard  Dagger^ 
both,  of  the  parish  of  Fowey  (a).  By  the  sentence 
appealed  from,  dated  on  the  5th  day  of  June,  1818, 
Dugger  was  dismissed  from  the  suit,  and  Austen 
was  condemned  in  costs.  But  on  the  8th  of  May, 
1819,  the  Court  of  Arches  reversed  that  sentence, 
and  pronounced  the  articles  fully  proved ;  suspended 
Dugger  ab  ingressu  ecclesice  for  one  week;  and 
condemned  him  in  the  costs  in  both  Courts,  except- 
ing only  such  as  were  occasioned  by  a  certain  allega- 
tion, exceptive  to  the  character  of  the  defendant's 
witnesses,  given  by  Austen,  the  promovent,  in  the 
Consistory  Court  of  Exeter. 

Those  costs  were  afterwards  taxed  at  the  sum  of 
202/.  Ss.  5d. ;  for  payment  of  which  a  monition  went 
out,  and  was  returned,  duly,  and  personally,  served 
upon  Dugger ;  and  on  the  2d  Session  of  Michael- 
mas Term,  1819,  the  Court  pronounced  him  in  con- 
tempt, and  directed  him  to  be  signified,  for  not 
having  obeyed  the  said  monition.  A  significavit 
accordingly  issued  under  seal  of  the  Arches  Court, 
followed  by  a  writ  de  contumacd  capiendo  out  of 
Chancery,  pursuant  to  the  statute;  under  which 
writ  Dugger  was  taken  into  custody,  and  lodged  in 
Bodmin  gaol,  some  time  about  the  latter  end  of 
November,  or  beginning  of  December,  1819. 

In  Easter  Term,  1822,  a  rule  nisi  for  a  habeas 
corpus  to  bring  up  the  body  of  Dugger,  in  order  to 
his  discharge,  was  granted  by  the  Court  of  King^s 
Bench, ,  on  the  ground  of  a  defect  in  the  warrant  oif 
commitment.     That  rule,  upon  argument,  was  made 


(a)  Vide  3  PhUL  p.  124. 


ARCHES  COURT  OF  CANTERBURY. 


900 


absolute  (a)^  and  Dugrgfer  soon  after  was  brought  up       1^22. 

u  r  J  i.    1.       I.  J  J-     I.  J  Michaelmas 

before  a  judge,  at  chambers^  and  discharged.  Term. 

*    The  present  was  an  application  to  the  Court  for      ^^-v-^i^ 
a  new  monition  against  Dugger  for  payment  of  these     Austen 
costs,  in  order  to  his  re-commitment,  under  a  new     Pvqgeu. 
warrant,  in  default  of  payment.     It  was  sworn  that 
neither  the  said  costs,  nor  any  part  of  them,  had 
been  paid,  but  that  the  whole  were  still  due  and 
owing  to  the  said  Joseph  Thomas  Austen. 

Judgment. 

Sir  John  Nigholl. 
,    The  facts    upon .  which   the   present  motion    is 
founded  partly  appear  upon  the  records  of   this 
Court ;  and  the  rest  are  regularly  stated  in,  and 
verified  by,  affidavits*     It  appears  by  these,  that  the 
costs  in  question  have  been  decreed  by  the  Court, 
and  are  still  due ;  and  the  question  is,  whether  the 
Court,  upon  this  application  of  the  party  to  whom 
they  are  due,  can  refuse  the  aid  of  its  process  to 
enforce  their  payment.     Now  I  am  of  opinion,  that 
the  party  applying  for,  under  the  circumstances,  is 
.entitled  to  that  aid ;  and,  consequently,  that  a  new 
monition  must  issue.     He^e  has  been  a  former  pro- 
cess, and  from  an  error  lately  discovered  in  it,  that 
•process  has  become  ineffectual.     Could  this  error  be 
fairly  ascribed  to  the  party  suing  it  out ;.  or  could  it 
be  shewn  to  have  occasioned  the  other  party  material, 
,or  any,  inconvenience,  a  different  consideration  might 
possibly  apply  to  the  case.     But,  on  the  contrary,  I 
incline  to  hold,  that  neither  the  one  party  is  blame- 
ably  in  error,  nor  the  other  has  sustained  any  injury. 
It  is  true  that  the  Court  of  King's  Bench  has  held 
.the  significavit  defective,  a$  not  stating,  with  suffi- 

,(a)  See  d  Bamew.  &  Aid.  p.  791.       ^      -    . 
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1822:       cient  certainty,  the  nature  of  the  caase  in  which*  tfie 
Midtaelmai  ^^^gj-g  ^^^^  incurred,  so  as  to^r  it  within  the  jurisi 

\^^s^      diction  of  the  Bcclesiastical  Court.    But  that  pro* 
AusTEii      cess  tssaed  m  the  ancient  and  accustoaned  form :  and 
Duo«feR.     the  desoription  of  the  cause  in  the  significavitf  yiz^ 
^'  a  certain  cause  of  appeal  and  complaint  of  nnl^ 
lity/*  is  literally  taken  from  that  in  the  Court  books  ^ 
so  that  no  blame  is  justly  imputable  to  the  party 
suing  out  the  process.    Had  the  process,  again,  been 
liable  to  no  such  objection,  Dugger  must  have  still 
been  in  Bodmin  gaol ;  whereas,  in  consequence  of 
its  being  erroneous,  he  has  been  release  from  prison, 
and  at  large  since  Easter  Term  last.     He,  there^' 
fore,  has  suffered  no  injury  by  the  process  going 
out  in  its  actual  form;  or  if  he  has,  it  is  an  injury 
for  which,  in  my  judgment,  he  must  seek  his  re- 
medy in  another  forum.     Meantime,  the  costs  beingv 
as  I  have  said,  due  and  unpaid,  it  seems  to  me  thai 
the  Court  is  bound,  es  debit ojusti ties j  to  enforce  theilr 
payment.     This  Court  is  not  functus  officio  till  it 
has  enforced  the  execution  of  its  decree;  nay,  even 
after  payment  of  costs,  had  the  procesa  been  re- 
gular, the  party,  Dugger,  must  have  come  here  fo)r 
his  writ  of  deliv€france  ;  so  that  this  Court  couM 
hardly  have  been  styled  functus  officio^  in  cither 
alternative.    I  shall  therefore  allow  the  monition 
to  go;  not,  I  confess,  without  some  reluctance;  as 
the  party  against  whom  it  is  prayed  has  been  im- 
prisoned upwards  of  twd  years,  and  may  be  unable 
to  pay  the  costs  in  question ;  in  which  case,  if  aware 
of  it,  the  party  praying  the  monitioY^,is  cba^rgeabife 
with  proceeding  upon  purely  vindictive,  and  there- 
fore upon  unjustifiable,  grounds.     The  fact,  how- 
ever, may  be  just  the  reverse  j  Dugger  may  have 
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^ple  funds,  and  may  merely  resist  from  obstinacy,  «...^.®'^'^* 
and  to  defeat  the  just  claims  of  the  other  party^  Tem^ 
After  all  the  monition  is  only,  in  effect,  in  th^  na- 
ture of  a  rule  lo  shew  cause ;  for  it  should  be  dis- 
tinctly  understood  that  its  issue  is  by  no  means  con- 
clusive. Upon  its  return,  the  party  monished  may 
appear,  and  pray  it  to' be  superseded — a  prayer  to 
which,  upon  cause  shewn,  the  Court  may  be.  disposed 
(as  I  apprehend  that  it  is  at  full  liberty)  to  accede. 
In  this  character,  and  subject  to  these  limitations, 
J  direct  the  monition  to  issue  as  prayed  (a). 

(a)  Hie  monition  so  decreed  was  immediately  extracted,  and 
was  retamedy  duly  serred,  on  the  Ist  Session  of  Hilary  Term 
1623*  On  tbe  %A  Session  a  proctor  appeared  to  the  monition 
ma  behalf  of  Dagger^  the  party  moniihed,  bat  under  protest; 
which  he  was  assigned  to  extend  by  the  4th  Session*  An  act 
4>n  petition  was  coaseqnenUy  entered  into  between  the  several 
parties,  which  was  brought  in,  sped,  on  the  8d  Session  of  Easter 
Term,  when  the  proctor  for  the  petitioner  Austen  also  brought 
ia  two  affidavits  in  support  of  that  part  of  his  act  which  alleged 
^Dogger's  ability  to  pay  thp  costs  in  question.  On  the  4th  Ses- 
«ioo  of  Easter  Term^  the  Judge  over-ruled  tbe  protest  entered 
4m  behalf  ol  Dogger  (who  did  not  appear  by  counsel),  and  as- 
signed him  to  appear,  absolutely,  on  the  next  court-day.  On 
-the  next  court-day,  namely,  the  1st  Session  of  Triuity  Term, 
1329,  no  appearan<^e  being  given,  the  Court  pronounced  Bugger 
in  contempt  for  not  having  appeared  absolut^y  to  the  monition 
{i;  e.  the  monition  last  issued],  in  comjdiance  with  its  order  to 
Chat  effect;  and  directed  him  to  be  signified  pursuant  to  the 
jBtatute.  A  significavit  was  accordingly  again  extracted,  fol- 
lowed soon  after  by  a  new  writ  de  conitimace  capiendo^  under 
mhkh.  Dagger  was  re-eommitted  to  Bodmin  gaoL 
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Blyth,  formerly  Soden,  against  Blyth. 


An  Appeal  from  the  Consistory  Court  of  London* 
(On  the  Admission  of  an  Allegation.) 


An  appeal  ->-  HIS,  in  the  first  instance,  was  a  suit  of  nullity 
the^sJ^i^*  of  marriage,  promoted  and  brought  in  the  Con- 
appeaiedfrom,  sistorial  Episcopal  Court,  of   London  by  Samuel 

does  not  ren-  r  r  ^  \ 

deritaiwtti*y.  Blyth,  the  natural  and  lawful  father  of  Augustus 
tute  3^G.  L  '  Frederick  Blyth,  against  Sarah  Blyth,  otherwise 
PM»edlfi^tL  Soden,  for  the  purpose  of  obtaining  a  sentence  de- 
co^story^****^  claratory  of  the  nullity  of  a  marriage  had  between 
Court  of  Lon-  the  Said  Augustus  Frederick  Blvth,  and  the  said 

don  pronoanc-  ^  •/      ' 

ing  a  marriage  Sarah  Blyth,  Otherwise  Soden,  by  reason  of  the 
by  reason  of  Said  Augustus  Frederick  Blyth*s  alleged  minority  at 
ivKatof  con^  ^h^  ^™^  of  his  Said  marriage,  and  of  the  marris^e 
^6  o^^ifc! 33  ^^^^S  ^^d  without  the  consent  of  his  natural  and 
ihoughpendin^  lawful  father,  the  said  Samuel  Blyth.     The  mar- 

an  appeal  from     ,  .  .      *^      ' 

that  sentence)   riagc  was  Jsolemuizcd  under  a  licence,  granted  on 

iield|  in  no  de>     -m  ■>       ^y*  ■■  •  «?  ■  ii» 

gree,  to  affect  the  usual  affidavit,  statmg  ^^  both  parties  to  be  of 

li^sndT^^^    age,"  sworn  by  the  alleged  minor. 

riage.  jyy^^  cause  was  heard,  in  the  Court  below,  on  the 

4th  Session  of  Trinity  Term,  in  the  present  year — 
on  which  day  [the  28th  of  June]  a  sentence  was  pro- 
nounced, declaratory  of  the  nullity  of  the  said  mar- 
riage. From  that  sentence  an  appeal  was  imme- 
diately asserted,  and  was  afterwards  duly  prosecuted 
to  this  (the  Arches)  Court.  The  usual  libel  of 
appeal  was  brought  in  and  admitted — j^nd  was  fol- 
lowed by  an   allegation,  tendered  on  the  same  be- 
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kalf— that  of  the    appellant— the    admissibility  of       1822. 
which  was  the  question  now  before  the  Court.  MiehaelmqB 

The  allegation  consisted  of  two  articles.  >>v^«/ 

The  first  article  pleaded,  that,  subsequent  to  the  bltth 
28th  day  of  June,  1822,  being  the  date  of  the  sen-  bltth. 
tence  appealed  from,  and  pending  the  appeal — to  * 
wit,  on  the  22d  day  of  July,  1822 — an  act  of  par- 
liament passed,  which  (after  reciting  that  great  evils 
and  injustice  had  arisen  from  certain  provisions  of 
26  Geo.  2.  c.  33,  rendering  all  marriages  by  licence, 
where  either  of  the  parties,  not  being  a  widower  or 
a  widow,  should  be  under. the  age  of  twenty-one 
years,  without  the  consent  of  the  father  of  the 
minor,  if  living ;  or,  if  dead,  of  the  guardian  or. 
guardians,  lawfully  appointed,  or  one  of  them ;  or, 
in  default  of  a  guardian  or  g^rdians,  lawfully  ap- 
pointed, of  the  mother,  if  living  and  unmarried ; 
or,,  in  default  of  a  mother  living  and  unmarried, 
then  of  a  guardian  or  guardians  of  the  minor's  per- 
son, appointed  by  the  Court  of  Chancery,  null  and 
void-«*-and  after  repealing  the  said  provisions  as  with 
respect  to  marriages  thereafter  to  be  solemnized, 
further)  enacted,  in  the  words  following— to  wit— - 
<<  that  in  all  cases  of  marriage  had  by  licence  before 
the  passing  of  this  act,  without  any  such  consent  as 
aforesaid,  and  where  the  parties  shall  have  con- 
tinued to  live  together  as  huf^band  and  wife,  till  the 
death  of  one  of  them,  or  till  the  passing  of  this  act ; 
or  shall  only  have  discontinued  their  cohabitation  for 
the  purpose,  or  during  the  pending  of  any  proceedings 
touching  the  validity  of  such  marriage  ;  such  mar- 
riage, if  not  otherwise  invalid,  shall  be  deemed  to 
be  good  and  valid  to  all  intents  and  purposes  whaU 
soever." 
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1^22.  The  second  tuticle  of  the  attegatioa  pleaded,  that 

**r^**  "  '*^^   ^*^^  Augustus  Frederick  Blyth,    and  Sarah 

Bly  th  his  wife,  continaed  together  as  husbai^  and 
wife,  until  the  commencement  of  the  suit,  m  this 
cause  in  the  Court  below-^and  only  discontinned 
their  cohabitation  during  the  pending  of  the  pro* 
ceedings  touching  the  validity  of  the  marriage,  of 
the  said  Augustus  Frederick  Blyth  and  Sarah  Blyth,. 
formerly  Soden,  »id  in  consequence  of  such  pro- 
ceedings/* 

Judgment. 

Sir  John  Nicholi*. 

This  is  an  appeal  from  a  sentence  of  the  Con** 
sistory  Court  6f  London^  pronouncing  and  declaring 
a  marriage  had  between  Augustus  Frederick  Blyth, 
son  of  Samuel  Blyth,  the  respondent,  and  Sarah 
Blyth,  otherwise  Soden,  the  i^pellant,  in  this  Court, 
null  and  Toid,  under  the  provisions  of  26  Geo.  2^ 
c.  33,  the  old  marriage  act.  The  appeal  has  been 
duly  prosecuted,  and  the  usual  libel  of  appeal  is  now 
followed  up  by  an  allegation  on  behalf  of  the  ap« 
pellant,  the  admissibility  of  which  is  the  point  at 
issue. 

The  allegation  pleads,  first,  the  existing  law  sup- 
posed to  be  applicable  to  this  case  of  appeal ;  and, 
secondly,  the  facts  requisite  to  bring  it  within  the 
operation  of  that  law.  But  how  the  law  pleaded 
can  be  applicable  to  this  case,  and,  consequently, 
how  the  facts  can  be  relevant,  I  am  still  to  be  in* 
formed.  If  the  act  in  question  had  passed  pending 
proceediogs  in  the  Court  below,  and  prior  to  a  sen- 
tence pronouncing  the  marriage  invalid,  both  the 
applicability  of  the  law,  and  the  relevancy  of  the 
facts  stated  in  the  plea,  would  be  obvious.     But 
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pMnlng^,  te  it  did^  after  a  sentence  pronouncing  the       1833. 
marriage  imalidf  thje  one  should  ^^em  to;  he  inap*  iMmdmm 
plicmble,  and  the  other  irrelevant.     For  the  very      wv^/ 
next  following  (the  third)  section  of  the  act  referred      Bum 
to,  and    in  part  recited,   spcdally  provides,  tjkat     JB^vm 
'^  nothing  contained  in  it  shajil  ei^tend,  or  be  qont- 
strued  to  extend,  to  tender  yalid  any  marriage  de- 
dared  invalid  by  any  Court  of  competent  jurisdic« 
iioxL  before  the  passing  of  the  act"     It  should  seem 
conaeqaently  that  this  marriage  can  derive  iio  aid 
fr<MmL  **  any  thing  containe,d"  in  the  new  Mwrriage 
Act^n  which  case  the  present  plea^  ^as  being  purely 
superfluous,  mui^  of  course  be  inadmissible. 

I^  however,  the  sentence  annulling  this  mar- 
rii^  be  itself  a  mere  nullity,,  as  contended,  3y 
reason  of  t/te  appeal^  the  marriage,  I  admit,  is  valid 
under  the  new  act,  notwithstanding  ^t^c^  prior  aeiir 
tence  of  invalidity--4s  valid,  that  is,  provided  the 
parties  were  cohabiting  up  to  the  commencement  of 
this  suit  in  the  Court  below,  as  alleged,  and  which 
I  am  bound  to  presume  that  they  actually  were,  f<^ 
the  purpose  of  deciding  upon  the  admisfiiibility  of 
the  present  plea. 

The  real  question,  then,  before  the  Court  is, 
flmply,  as  to  the  legal  effect  of  an  appeal  in  this 
particiilar--4n  other  words,  whether  it  hath,  or  hath 
not,  the  effect  ascribed  to  it^  of  rendering  the  sen- 
Aoice  appealed  from  a  mere  nuUity.  If  it  haijb,  the 
^preaent  pVea  is  highly  relevant,  and  clearly  ndmis- 
«Uble--*-if  it  hath  iiot,  it  can  have  no  bearing  what- 
ever upon  the  case,  f%4d  must,  as  clearly,  be  re- 
jected. 

Now  that  such,  an  appeal  entered,  is  its  legal 
efiect,  b  a  doctrine  to  which  I  can  by  no  means  sub- 
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scribe.  It  is  quite  at  yariaBce  with,  and  contra* 
dictory  of,  my  preconceived  notions  upon  this  head, 
on  which,  I  confess,  that  no  change  has  been 
wrought  by  the  arguments  of  the  appellant's  coun- 
sel. On  the  contrary,  I  stiQ  hold  its  l^al  effect  to 
foe  a  mere  suspension^  and  not  the  annihilation,  of 
the  sentence  appealed  from.  That  this  is  the  cor- 
rect  view  of  the  subject  is  evident  from  these  consi- 
derations—-the  sentence  appealed  from,  if  affirmed, 
that  is,  if  it  stands  at  all,  stands  as  the  sentence  of 
the  Court  appealed  from,  not  the  appellate  Court-— 
the  c^use  is  remitted  to  the  Court  below  ;  it  is  by 
the  authority  of  that  Court  that  the  execution  of 
the  sentence  is  to  be  enforced ;  and  it  remains  valid 
from  the  day  upon  which  it  was  pronounced  by  the 
Court  appealed  from,  and  not  from  that  upon  which 
it  was  merely  affirmed  by  the  appellate  Court  In 
a  word,  the  sentence,  on  appeal,  is  dormant  only, 
not  extinct— -and  revives,  on  affirmance,  with  every 
consequence  attached  to  it,  which  would  have  at^ 
tached  had  no  appeal  been  interposed. 

The  authority  adduced  in  support  of  the  novel 
position,  that  an  appeal  is  not  merely  ''  suspensio*^ 
or  "  recessio,**  as  it  is  termed  by  the  civilians 
primte  lata  sententics^  but  that  it  actually  annuls  it, 
is  not  more  convincing  to  my  mind  than  the  arga- 
^ment ;  or,  indeed,  I  should  rather  say,  it  assists  in 
refuting  it.  It  occurs  in  Ayliffe  (a),  who  defines  an 
appeal  to  be  '*  a  judicial  right,  whereby  the  former 
sentence  is  for  a  while  extinguished.' '  Now  the 
"  temporary  extinction^^  of  a  sentence  is,  to  my 
apprehension,  the  same  thing  with  its  *'  suspension  ;7 


(a)  Ayliffe's  Par.  71, 
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it  is  only  another  mode  of  expressing  the  self  same        ten. 
idea  (a).  '^^^ 


Blytk 


Entertaining  these  notions,  for  reasons  already 
suggested,  I  reject  this  allegation.  The  appeal  of 
course  may  proceed,  notwithstanding  its  rejection.  Blttk. 
If,  in  the  ^  event,  it  should  prove,  that  the  Court 
below  has  taken  an  erroneous  view,  either  of  the 
facts  of  this  case  as  they  appear  in  evidence,  or  of 
the  application  to  those  facts  of  the  then  existing 
law,  it  will  be  the  duty  of  this  Court  to  reverse  its 
sentence :  otherwise,  that  sentence  must  be  affirmed; 
for  the  appellant  can  derive  no  aid  from  ^'  any 
thing  contained"  in  the  new  Marriage  Act,  there* 
trospective  clause  in  w.hich  I  am  of  opinion  in  no 
degree  affects  the  marriage  in  question  in  this  suit« 

Allegation  rejected* 

(a)  This  whole  matter  is  well  summed  np  by  Gail,  who  says, 
**  that  an  appeal  extingiiishes  the  sentence  quoad  pneseniem 
causcB  statum — bat  that  quoad  futurum  gtaium,  et  litis  exiium,  it 
only  suspends  it."   Vide  Gail  Prac.  Obs.  L  1.  Obs.  cxliv.  n.  1« 
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SCHUI.TES  V.  Hodgson. 


(On  the  Admission  cf  Additional  Articles.) 


AdditioDai  ar-  JL HIS  was  a  cause  of  office,  originally  depending 

^dmutS*Iii*^  m  tt»^  Consistorial  Episcopal  Court  of  Sarum,  the 

criminal  soits,  u^ture  and  circumstances  of  which  have  been  stated 

uniTenaUy,  or  Jn  a  former  part  of  these  Reports  {a).    The  present 

course  -^  in     question  arose  upon  the  admissibility  of  additional 

wder  ^^ISr  artides  tendered  on  the  part  of  the  promovent,  ia 

!;^d^§^tTo  VJonsequence  of  the  pFoctor  for  the  defendant  refns- 

vb^t  limita.    j^^  ^^  consent  to  a  reform  of  the  original  articles 

{given  in  and  admitted  in  the  Consistory  Court  of 

Sarum)  out  of  Court — as  suggested  by  this  Court, 

(the  Court  of  Arches),  where  the  principal  cause  has 

been  retained,  at  the  hearing  of  the  appeal. 

Judgment. 
,  Sir  John  Nicholi*. 

When  this  appeal  was  before  the  Court  on  a  for- 
mer occasion,  it  suggested  to  the  parties  the  pro- 
priety of  amending  the  articles,  by  consent,  out  of 
Court,  if  irregular  and  defective,  as  urged  by  the 
appellant  (the  defendant  in  the  original  suit),  in 
their  then  subsisting  shape.  This  it  did,  as  being 
of  opinion  that  the  appellant  had  forfeited  his  right 
to  be  heard  in  Court,  in  objection  to  articles,  from 
the  admission  of  by  the  Court  below  he  had  not  ap- 
pealed within  the  time  prescribed  by  law  ;  and  to 
which,  moreover,  of  course  subsequent  to  their  ad- 

(a)  Vide  page  105,  of  this  volame,  ante. 
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mifisioDi  he  had  given  a  n^^tire  issue.     The  Caartf 
ia  recommending  thb  measuire,  had  the  interests  of  ^*^^^*^ 
two  parties  in  yiew'—of  the  promovent^  or  rather  the      s^-v^^/ 
paUic^  which .  is  ihanifestly  interested  in  the  correc««    Scmiyrtt 
tioh  and  suppression  of  offences  of  the  nature  of    aoMr««iii 
those  clutrged  npon  the  defendant ;  and  of  the  de^ 
fendant  himself,  who  had  ccMuplainedi  and  not  witfa^i 
oat  reason,  of  being  placed  under  a  disadvantage 
with  respect  to  his  defence,  from  the  vagneness,  and 
want  of  specificationy  of  the  artides,  both  as  to  iim^ 
and  plac^i     I  am  to  remember,  that  I  hare  still  the 
interests  of  the  same  two  parties  to  look  to,  in  con^* 
sidering  the    admissibility  of  these  additional  ar- 
ticles.    For  it  seems,  that  a  refusal  on  the  part  of 
the  defendant  to  consent  to  a  reform  of  the  original 
articles,  as'  suggested  by  the  Court  (iii  which  pos- 
sibly he  might  be  right,  having  merely  his  own  in- 
terests to  protect),  has  constrained  the  promoveht  to 
offer  those  additional  articles^   which  the  Court  is 
now  prayed,  on  behalf  of  the  defendant,  to  reject 

The  admissibility  of  these  articles  has  been  at- 
tacked, generally,  if  I  understand,  upon  the  broad 
principle  of  additional  articles  being,  universally, 
inadmissible  in  criminal  suits*  I  am  aware,  how*> 
ever,  of  no  such  rule  as  this,  urged  in  arguxnent 
by  the  counsel  for  the  appellant ;  and  indeed,  in 
Btone^s  case(d),  which  has  been  referred  to  by  the 
counsel  for  the  respondent,  additional  articles  were 

(a)  This  was  a  proceeding  by  articles,  against  the  Reverend 
Francis  Stone,  rector  of  Norton,  otherwise  Cold  Norton,  in 
the  county  of  Essex,  and  diocese  .of  London,  in  the  Consistorial 
Spiscopal  Court  of  London,  for  advisedly  maintaining  or  affirm* 
ing  dbctrine  directly  contrary  or  repugnant  to  the  Articles  of 
religion,  as  by  law  established,  or  some,  or  one  of  them ;  and 
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actuaDy  adinitted  in  a  criminal  snit,  not  indeed  by 

*aw^  *^  Court,  but  by  the  Consistory  Court  of  London^ 

\^^/i^     under  the  able  presidency,  at  that  time,  of  the  pre* 

^"^^^*    sent  Lord  StowelL    I  am  of  opinion,  therefore,  that 

liopGaojr.    additional  articles  may  be  offered,  even  in  criminal 

suits.    At  the  same  time,  they  are  not  admissible  aa 

a  matter  of  course,  or  indeed  at  all,  without  special 

ground  for  their  admission«-H»uch,  for  instance,  aa 

this  suit  presents,  in  the  circumstance  of  the  articles 

having  been  admitted,  in  the  first  instance,  most 

hastily  and  unadvisedly,  in  a  Court  not,  it  may  be 

•conjectured,  much  in  the  habit  of  dealing  with  cases 


agaiiMt  tbe  statate  13  Edz.  c.  12,  intituled,  **  An  act  tor  ibe  mi- 
aisters  of  the  Clrarch  to  be  of  sound  religion*" 

The  articles  in  this  case  were  brought  in  on  the.dd  Session  of 
Trinity  Term,  1807»  and  were  admitted,  without  opposition,  on 
the  4th  Session.  On  the  1st  Session  of  Michaelmas  Term  fol- 
lowing, an  additional  article  was  brought  in,  for  the  purpose  of 
exhibiting  in  supply  of  proof  of  the  8th,  Oth,  10th,  11th,  12tb, 
and  13th  of  the  original  articled,  a  letter  from  the  defendant  to 
.a  Mr.  Stanes,  a  bookseller  at  Chelmsford,  pleaded  to  be  of  the 
defendants  hand-writing,  and  to  hare  been  sent  from  the  de- 
fendant to  Stanes,  with  some  printed  copies  of  a  sermon  im- 
puted to  the  defendant  in  those  articles,  and  charged  as  con- 
taining the  offensive  matter  proceeded  against,  such  letter 
plainly  inferring  Mr.  Stone  to  have  been  the  author  of  that  ser- 
.  mon« 

The  admission  of  this  additional  article  being  opposed  by 
counsel  for  the  defendant,  the  Court  directed  it  to  be  reformed ; 
but  on  the  4th  Session  of  Michaelmas  Term,  1807,  it  was  ad- 
mitted, as  reformed,  together  with  its  exhibit,  without  further 
opposition. 

In  the  event,  the  articles  were  pronounced  to  be  prored,  and 
Mr.  Stone  was  deprived ;  the  Bishop  (Porteus)  in  person 
passing  sentence;  conformably  to  the  122d  canon.  See  p.  296, 
ante. 
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of  this  description.    And  even  where  admissible  at       1892. 
all,  additional  articles  must  be  such  as  to  occasion,  '"'J*^^^**®* 
taken  in  conjunction  with  the  original  articles,  no      wv^/ 
substantial  breach  of  the  rules  of  criminal  plead-*     seBULTss 
ing,  in  order  to  make  good  their  claim  to  be  ac-    lioDanom, 
tually  admitted. 

Now,  it  is  matter  of  perfect  notoriety,  that  in 
proceedings  by  articles,  the  articles  must  be  brought 
in  on  the  Court-day  immediately  subsequent  to  that 
on  which  the  defendant  has  appeared  ;  and  that,  be- 
ing so  brought  in,  they  must  contain  the  charge,  and 
the  whole  charge.  It  is  true,  that  the  articleis, 
when  brought  in,  may  be  reformed  and  amended 
under  the  direction  of  the  Court,  prior  to  their  ac- 
tual admission ;  but  when  they  are  once  admitted, 
and  issue  is  joined,  either  party,  I  apprehend,  is 
bound  by  them.  In  particular,  the  promovent  is 
not  at  liberty  to  drop  in  with  charges,  one  kfter 
another— with  perhaps  the  single  exception,  that 
offences  ejusdem  generis^  subsequently  committed, 
may  be  pleaded  in  subsequent  articles.  But  fiirther 
articles,  as  matter  of  course,  containing  new  cri- 
minal charges,  or  even  advancing  collateral  facts 
and  circumstances  in  proof  of  such  articles  of  the 
wp^iwaI  set  as  are,  in  themselves '  and  directly,  cri- 
minatory, ought  not  to  be  admitted.  And  now,  to 
apply  these  principles  to  the  question  immediately 
before  the  Court  :-— 

The  5th,  6th,  and  7th  articles  of  the  original  set 
contained,  in  substance,  the  whole  *  criminal  charge. 
The  first  of  these,  the  5tb,  charges  and  objects,  that 
the  defendant,  being  a  clerk  in  holy  orders,  a  priest, 
and  vicar  of  Hagborn,  "  within  eight  calendar 
fkontks  from  the  commencement  of  this  suit^  (that 


182X  is  to  say)  in  the  months  of  M»r<^bf  Aprils  Bfay^ 
^^n!!^^  Jtme,  Joly^  August^  and  September*  last  past,  an4 
s^v-^  ^^  ^1^19  present  miHith  of  October,  1831  (being  the 
t^camn^  month  and  year  in  which  th?  original  articles  w»^ 
MpMBou.  brought  in)t^  eonsmitted  the  fbnl  f^rime  of  adultery^ 
fornication,  or  incontinency,  with  Brachael  Harris  > 
and  that  for  att,  some^  one  or  more,:  of  the  iponths 
aforesaid,  he,  the  said  defendant,  had  lived  and  cot 
habited  with  the  said  Rachael  Harris,  in  on^  an4 
the  same  house,  in  a  lewd  and  incontinent  manner/! 
The  6th,  in  like  manner,  charges  and  objects,  that 
^<  during  all  and  singular  the  several  months  in  th# 
years  of  our  I^ord  1819,  1820,  sind  this  present 
1821,  he,  the  said  defendant,  pftentimes  committe4 
the  said  foul  crime  with  the  said  Rachael  Harris  | 
and  that  for  all,  some,  one  or  n^ore,  of  the  months 
in  the  said  several  years,  had  lived  an^  cohabite4 
with  the  said  lUchael  Harris,  in  the  said  lewd  ^^d 
incontinent  manner/*  The .  7th  objects,  that  '^  i]| 
consequence  of  such  intercourse,  the  said  ipachael 
Harris  had  twice,  or  at  least  ovce,  within  the 
months  and  years  specified  in  the  last  article,  coor 
eeived  or  been  with  child  by  the.delendant,  and  b^ 
been  delivered  of  two  children,  or  at  least  ^f  jon^ 
child,  within  the  parish  of  Hagbom,.  or  some  otheiT 
parish  or  parishes ;  and  that  such  two  children,  or  a( 
least  one  child,  so  b^ott^  and  born,  are,  or  is,  now 
living  within  the  said  parish  of  Hagborn/*^  These 
are  the  substantial  criminal  charges  .upon  which 
issue  W/as  joined — and  I  am  of  opinion,  that  such  of 
the  articles  now. brought  in  as  cop  tain  other  chaises 
accumulative  upon  these,  or  even  adduce  collateral 
facts  awl  circumstances,  in  corroboration  of  these 
charges  themselves,  so  contained  in  the  three  onifAr 
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nal  articles  just  specifi^d^  could,  undeV  no  circum- 
stances, be  admitted.  Such,  however,  of  the  addi- 
tional articles  as  are  in  neither  of  these  predica- 
ments, I  pro|)ose  to  admit,  under  the  special  cir- 
cumstances 'of  this  appeal— the  substantial  justice  of 
the  case  as  between  plaintiff  and  defendant,  at  the 
same  time,  suggesting,  and  even  appearing  to  re« 
qtiire  it. 

Now,  the  two  first  additional  articles  are  in  nei- 
ther of  these  predicaments.  They  merely  plead 
two  exhibits,  in  proof  of  the  defendant's  institution 
and  induction  to  the  vicarage  of  Hagbom,  in  sup- 
ply of  proof  of  the  first  ctiginal  article,  which 
stibply  chai^d,  that  the  defendant  was,  and  for 
some  time  past  had  been,  vicar  of  Hagborn.  These 
articles,  with  the  annexed  exhibits,  I  accordingly 
admit.  The  exhibits  themselves,  too,  being  merely 
copies  of,  first,  the  act,  or  minute  of  iixstitution, 
and,  secondly,  the  mandate  of  induction,  might  pos- 
sibly even  have  been  brought  in  annexed  to  a  depo- 
sition, without  being  specifically  pleaded  at  all. 

But  the  3d,  4th,  5th,  and  7th  additional  articles, 
where  they  are  not  mere  repleaders,  either  go  into 
new  matter  of  an  earlier  date,  or  object  collateral 
facts  and  -circumstances  corroborative, '  and  infer-* 
ring  the  truth,  of  parts  of  the  original  articles  di- 
rectly criminatory.  For  instance,  the  4th,  with  re- 
ference to  the  7th  original  article,  (which  itself  re- 
fers- back  to  the  6th)  articles  and  objects,  that  in 
cohseiquence  of  the.  defendant's  criminal  conversation 
with  Rachael  Harris  therein  objected,  ^'  she,  the 
said  RachaelHarris,  was,  m  i/p^  moni/i  of  Decern-' 
ber^  in  the  year  of  our  Lord  1816,  delivered  of  a 
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1822«:  female  bastard  chUd,  ia  tjhte  house  of  the  said  de* 
^IKT  fendant,  situate  at  Hagborn,  &c.^  And  it  has 
been  contended^  that  the  promovent  is  not  pre- 
cluded from  a  greater .  specification  as  to  the  t^o 
9oD«soii«  bastard  children  mentioned  in  the  7th  original  ar- 
ticle^ even  though  it  may  shew  a  criminal  connexion 
earlier  than  that  which  is  there  laid.  I  entertaittf 
upon  this  head,  a  different  opinion.  It  appear9  to 
me  that  tfm  is  matter  which,  if  chargeable  at  all, 
should  have  been  charged  in  the  original  articles ; 
and  that  the  defendant  is  not  bound  to  answ»  to  it, 
in  this  stage  of  the  cause.  This  is  not  that  speci-^ 
fication,  the  want  of  which  in  the  original  articles 
was  objected  by  the  defendant,  and  to  supply  wbidi 
(he,  the  defendant^  having  refused  his  consent  to 
their  reform  out  of  Court),  is  the  promovent's 
ostensible  motive  for  tendering  additional  articles. 
So,  again,  the  application  of  the  overseers  of  Hag- 
born  to  the  magistrates,  relative  to  the  affiliation  of 
these  said  bastard  children-«-their  appointment  of 
a  day  for  Rachael  Harris,  the  mother^  to  attend^ 
in  order  to  being  examined  touching  the  same-— 
her  refusal,  at  the  defendants  suggestion^  tjo  at- 
tend—her being  consequently  brought  before  a  ma- 
gistrate, on  a  summons— her  refusal,  still  at  the 
defendant's  suggestion,  to  be  examined— her  conae- 
quent  commitment  for  twelve  months  to  Abii^gtlon 
gaol— -the  defendant  visitii^  her,  and  supplying  her 
with  money  and  provisions,  whilst  she  remained  in 
the  said  gaol,  and  suffering  her  to  return  to  his 
house  upon  the  day  of  her  discharge  from  the  same-* 
all  pleaded  in  the  7th  additional  articlei— are  not  a 
mere  reduction  of  the  original,  through  the  medium 
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of  ifiis  additional  article,    into   a  less  vague    and'      1822. 
more  specific  shape;  but  are  a  series  of  collateral  ^^^^^ 
facts^  inferring  the  truth  of  matters  directly  crimi-     v«»v^i^ 
nal. charged  upon  the  defendant  in  the  original  ar-     Schwltb* 
tides  J  and  consequently^in  my  judgment,  for  rea-     HoDo«<m* 
WDB  to  which  I  have  already  adverted,  are  not  ad- 
missible in  thia  stage  of  the  cause.     The  Sd,  4th, 
Sth^  and  7th  additional  articles  must,  I  think,  be 
rejected. 

The  6th  and  8th  articles  exhibit— the  former,  two 
6riginal  letters  from  the  defendant  himself,  in  rela- 
tion to  the  facts  pleaded,  addressed  to  the  Deputy 
Register  of  the  Consistory  Court  of  the  Lord  Bi- 
shop of  Sarum— -the  latter,  an  original  letter  from 
the  same  defendant  to  his  alleged  paramour,  Harris, 
whilst   in  Abingdon    gaol.      They  are  pleaded  ia 
Aipply  of  proof  of  the  premises  charged  against  the 
defendant,  in  the  3d  and  4th,  and  7th   additional 
articles,  respectively.     These  articles,  I  think,  may 
stand,  after  being  reformed,  by  making   them  re- 
fer to  the  7th  and  8th  original  articles,  instead  of 
to  the  additional  articles  now  rejected.     The  letters 
themselves  are  rather  equivocal ;  but  however,  t;/7- 
learit  quantum.     Their  introduction  in  this  stage 
0f  the  cause  may,    for  reasons   suggested   in  the 
course  of  this  judgment,  be  a  little  irregular  y  skt  the 
same  time  it  is  conformable  to  the  precedent  in 
Stane*»  case ;  and  some  latitude  in  pleading,  with 
respect  to  exhibits,  is  allowable,  as  is  well  known, 
in  all  suits. 

Upon  the  whole,  then,  I  admit  the  1st  and  2d 
additional  articles,  together  with  the  6th  and  8th, 
after  being  reformed  as  suggested,  and  reject  the 
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1822.       remainder;  with  the  exception  of  llie  Oth^  which 
^'r^"*  is  the  usual  concluding  article,  and  admissible  of 
course. 

Articles  admitted  as  reformed  (a) « 

(a)  In  which;  stage  of  this  proceeding  it  soon  after  finallj 
determined  by  the  death  of  the  defeodauL 


SCHVI^TEt 

Vs 
HQOGSOIft 


182?. 
Michaelmas 

Term. 
4th  Session* 


NoKTHKY  V.  Cock* 


AdmiDistra- 
tions  pending 
Bait,  never 
granted,  on 
notion,  bat 
liy  consent. 
The  principles 
hy  wiiich  the 
Court  is  go- 
verned in 
granting  ad- 
ministrations 
jfeoding  suit. 


{On  Motion.) 


X  HIS  was  an  appeal  from  the  Consistory  Court 
of  Exeter,  promoted  and  brought  by  Emanuel 
Northey,  of  the  parish  of  Stoke  Damerel,  in  the 
county  of  Devon^  and  diocese  of  Exeter,  against 
Richard  Cock,  of  the  parish  of  Liften,  in  the  same 
county,,  and  diocese.  It  was  described,  origimaUy,  asr 
**  a  qause  of  bringing  into  and  leaving  in-  the  registry 
of  that  Court,  the  letters  of  administration  of  all 
and  i^ingular  the  goods,  chattels,  and  credits  o£ 
Mary  Row,  late  of  Broad woodwiger,^  in  the  county 
of  Devon,  widow,  deceased,  thentofore  obtained  by 
Richard  Cock,  the .  pretended  cousin«german  and 
next  of  kin  of  the  deceased^  and  of  shewing  cause 
why  the  same  should  not  be  revoked  and  declared 
null  and  void — and  why  such  letters  of  administra- 
tion should  not  be  committed  and  granted  to  Ema- 
nuel Northey,  the  lawful  cousiurgerman,  once  re- 
moved,  and  one  of  the  next  of  kin  of  the  deceased.'* 
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V. 

Cock. 


This  cause  was  appealed,  upon  a  grievance  ;  on  1822. 
the  Judge  below  having  ordered,  or  decreed,  the  '™^««^<*» 
answers  of  the  said  Richard  "Cock',  to  an  allegation 
j;iren  and  admitted,  propounding  the  interest  of  the 
said  Emanuel  Northey,  which  had  heen  denied  by 
the  said  Richard  Cock,  to  be  full  and  sufficient 
answers  to  the  said  allegatioii. 

The  libel  of  appeal  was  admitted  on  the  1st  Ses- 
sion of  Trinity  Term ;  and  on  the  bye-day  after  that 
Term  (the  respondent's  proctor  having  given  an 
affirmative  issue  to  that  libel,  and  confessed  the 
appeal),  the  Judge  pronounced  for  the  appeal,  and 
retained  the  principal  cause— and  therein  decreed 
the  said  Richard  Cock's  answers  to  be  insufficient, 
and  assigned  him  to  give  in  further  and  fuller  an- 
swers on  the  1st  Session  of  the  next  Term. 

On  the  1st  Session  of  Michaelmas  Term,  the 
proctor  for  ihe  respondent  exhibited  a  proxy  under 
the  hand  and  seal  of  his  party ;  and,  by  virtue 
thereof,  admitted  the  appellant  to  be  the  cousin- 
german,  once  removed,  but  denied  him  to  be  a 
next  of  kin  of  the  deceased* 

On  the  8d  Session,  the  respondent's  proctor 
propounded  the  interest  of  his  party,  and  asserted 
an  allegation — at  the  same  time  the  proctor  for  the 
appellant  exhibrted  the  affidavit  of  a  Mr.  Edward 
Abbot,  and  moved  the  Court,  *  after  reference  had 
to  the  contents  of  the  affidavit,  to  grant  adminis- 
tration  to  him  (pending  suit)  of  the  effects  of  the 
party  deceased  in  the  cause. 

The  party  upon  whose  affidavit  this  motion  was 
founded,  in  substance,  deposed,  that  Mary  Row, 
the  party  deceased,  died  on  or  about  the  1st  day 
of  June,  1820,  intestate — that  Richard  Cock,  one 


S28  CASES  DETERMINED  IK  THE 

1822.  of  the  parties  in  the  caase,  vfho  then  resided  in  a 
-'^*|^"*"' house  near  the  deceased's,  immediately  thereupon 
v^s^  took  possession  of  the  same,  and  of  cash  to  the 
KoRTRBT  amount  of  285/.  or  thereabouts  :  and  in  a  few  dajs 
Cock.  after,  and  before  Emanuel  Northey,  the  other  party 
in  the  cause,  and  claiming  to  be  of  kin  to  the  de- 
ceased in  a  nearer  degree,  could  be  apprized  thereof 
in  time  to  enter  a  caveat,  obtained  letters  of  admi- 
nistration of  the  goods  of  the  deceased,  as  nest  of 
kin  of  the  deceased,  from  the  Consistorial  Epis- 
copal Court  of  Exeter,  and  in  virtue  of  such  ad- 
ministration, sold  or  disposed  of  a  leasehold  estate 
of  the  deceased,  and  attempted  to  sell  or  dispose 
of  other  leasehold  estates;  and  by  sach  and  other 
means,  possessed  himself  of  property  of  the  de- 
ceased, to  the  amount  of  800/.  or  thereabouts.  The 
appearer,  after  referring  to  the  proceedings  had  in 
the  Consistory  Court  of  Exeter,  and  in  this  (the 
Appeal)  Court,  went  on  further  to  depose,  that  the 
estate  of  the  said  deceased  consisted  of  leasehold 
and  freehold  property,  money  out  on  mortga^, 
bills,  and  other  securities,  the  rents  and  interest  of 
"which  could  not  be  received,  as  well  as  of  the 
money  of  which  the  said  Richard  Cock  had  so  as 
aforesaid  possessed  himself,  and  still  retained ;  and 
that,  to  the  appearer's  belief,  the  property  would  be 
deteriorated,  and  itsr  security  endangered,  unless  ad- 
ministration was  granted  thereof,  pending  suit. 
The  appearer  lastly  deposed,  that  he  was  no  other-* 
wise  interested  in  the  event  of  the  suit,  or  with  the 
parties,  than  as  having  married  the  sister  of  the 
said  Emanuel  Northey,  and  that  he  was  ready  to 
take  upon  himself  the  office  of  administrator,  and 
U}  giv€  any  security  required  by  the  Court. 
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This  application  is  irregular  in  every  respect ,   It  **2^^J*^ 
is  an  application  for  an  administration  pending  suit,      y^s/'^^ 
tx  part €9  founded  upon  an  affidavit  of  the  pro-    North  by 
posed  administrator,  brought  in  on  the  3d  (the  pre-       cmk. 
ceding)  Session.     Now  an  administration  pending 
suit  is  never  granted  upon  motion,  unless  by  con- 
sent.    If  the  parties  are  agreed,  both  that  an  ad- 
ministration is  necessary,  and  who  the  administrator 
shall  be,  it  may  be  granted  on  motion.     In  any 
other  case,  an  act  on  petition  must  be  gone  into— 
the  necessity  for  an  administration,  pending   suit^ 
must  be  shewn— and  the  Court  must  be  satisfied  as 
to  the  fitness  of  the    proposed   admiDistrator— or 
must  be  placed  in  a  condition  to  determine  between 
the  two,  (its  most  usual  office  upon  suc^i  occasions) 
an  administrator,  that  is,   being  proposed  by  each 
party. 

The  affidavit  exhibited  in  thi  s  case,  certainly 
states,  that  ^  the  property  will  be  deteriorated^  and 
its  security  endangered,  tmless  an  administration 
thereof,  pending  suit,  is  granted/'  But  this  may 
be  denied  and  disputed  by  the  other  party,  if  an 
opportunity  be  furnished  him  of  so  doing— and 
ag^in,  the  indifferency  of  the  proposed  adminis- 
trator, the  point  to  which  the  Court  principally 
looks,  is  put  out  of  dispute,  even  upon  that  person's 
own  shewing.  For  he  deposes,  that  ''  he  is  no 
otherwise  interested  in  the  event  of  the  suit,  or 
with  the  parties,  than  as  having  married  the  said 
£manuel  Northey's  sister/'  But  in  proving  him- 
self to.be  one  of  the  deceased's  next  of.  kin, 
Northey  must  prove  his  sister  to  be  another— and 
her  husband,  substantially,  has  her  interest.      lu- 
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Id22.       steady  therefore^  of  being  an  indifferenti  he  is  an 
JVwhaelmag  interested    party — a  party  interested   to  an  equal 

>«pvw      extent,  at  least  so  far  as  personalty  is  coneened, 
Nprthiy     with  Northey  himself. 

q<^j(,  I  have  looked  into  the  cases  determined  by  my 

predecessor,    and   find  that  this  Court   hath  been 
constantly  in  the  habit  of  refusing  to  grant  admi- 
nistrations, pending  suit,  merely  to  take  property 
out  of  the  hands  of  a  litigant  party  in  the  actual 
possession  of  it.     It  hath  always  required  it  to  be 
shewn,  that  the  property  was  in  jeopardy— *that  the 
party  sought  to  be  dispossessed  was  inrespon^ble, 
and  refused,  or  neglected,  to  furnish  adequate  and 
reasonable  security.     On  the  other  hand,  it  hatb  sb 
constantly  declined  putting  a  litigant  party  in  pos- 
session of  the  property,  by  granting  administration 
pending  suit  to  himy  always  granting  it,  where  re- 
quisite, to   a  nominee  presumed  to    be  indifferent 
between    the    contending    parties.      I  reject  the 
present    application    upon     both    these   principles. 
Cock,  the  party  sought  to  be  dispossessed,  is  not 
merely  in  the  actual,  but  is  also  in  the  legal  pos* 
^session  of  the  effects ;  for  it  is  stated  to  be  under 
an  administration,  although  that  administration  has 
since  been  called  in ;  nor  is  there  any  proof  before 
the  Court  (however  the  fact  may  be,  as  to  which 
I  determine  nothing),  that  th^  security  of  the  pro- 
perty is  endangered   by  its  continuing  in  his  hands. 
And  Mr.  Abbot,  the    proposed    administrator/ as 
already  observed,  is,  upon  his  own  shewing,  equally 
interested,    and    consequently,  in  this    respect,  is 
identified^  with  Northey  himself,  the  other  party  in 
tbe  causCf 

Motion  rejectedt 
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^  Michaeinuu. 

TervL 

1st  Session. 

PREBOGATIVE  COURT  OF  CANTERBURY. 


Lawrence,  Attoraejr  of  Thomas,  v.  Maud 

and  PiGKWELL. 


(On  the  Admission  of  an  Allegation.) 


L  HIS  was  a  cause  of  interest,  between  Frances  i»  causes  of 
Mary  Thomas,  wife  of  Philip  Thomas,  asserting  caws  being 
herself  to  be  the  cousin-german  once  removed,  and  adriMbie  tbat 
wily  surviving  next  of  kin,  and  Mary  Maud,  wife  Jhoui/allSiit 
of  John  Maud,  and  Sarah  PickwelL  widow,  assert-  ^  *»f*  of  the 

'  .  other's  case  «a 

ing  themselves  to  be  the  second  cousins,   and  only  he  may  (the 
flurriving  next  of  kin,  of  Elizabeth  Harhson,  late  mav)  comist- 
of  the  parish  of  St.  Mary,  in  the  town  and  county  Without  preju- 
of    Kingston-upon<-Hul],    spinster,    the    party  de-  own  «U.—u. 
ceased  in  the  cause,  who  died,  on  Ihe  26th  of  No-  iwtratjon  of 

,  thu  rule, 

vember,  1818,  intestate,  and,  as  admitted  on  all 
hands,  without  father  or  mother,  brother  or  sister, 
uncle  or  aunt,  nephew,  niece,  or  cousin-german. 

The  interests  of  the  several  parties  were  pro- 
pounded, respectively,  in  two  allegations. 

On  the  part  of  Mrs.  Thomas,  it  was,  in  substance, 
alleged,— ^^£7^  Thomas  Harrison,  the  deceased*s 
paternal  grandfather,  had,  by  his  second  wife,  Eliza- 
beth Dennison,  two  sons,  Joseph  and  VeieT^^that 
Joseph,  the  elder,  married  Eleanor  Ridgway,  by 
whom  he  was  the  father  of  Elizabeth  Harrison,  the 
party  dw^BOfl^that  Peter,  the  younger,  married 
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1822.       Elizabeth  Pelham — that  the  issue  of  that  marriage 
^*1W^^  Xvas  a  daughter,  Elizabeth,  married  to  James  Lud- 

\^s^     low — ^and  that  Frances  Mary  Thomas,  party  in  the 
Lawrence    eause,  was  the  sole  surviving  issue  of  James^  and 

Mavp.  Elizabeth  Ludlaw^  and  consequently  was  the  de« 
ceased*s  cousin-german  once  removed,  and  only  next 
of  kin. 

On  the  part  of  Maud  and  Pickwell,  it  was  also, 
in  substance,  alleged  as  above,  with  this  distinction— 
that  Peter  (brother  of  Joseph,  father  of  the  deceased 
Elizabeth)  Harrison,  was  allied,  on  the  part  of 
Maud  and  Pickwell,  to  have  died,  ttnmarriedf  and 
consequently  without  lawful  issue.  The  posterity 
of  Thomas  Harrison  and  Elizabeth  (Dennison),  the 
deceased's  paternal  grandfather  and  grandmother; 
being  extinct  by  this  events  it  became  necessary  to 
recur  a  step  higher,  namely,  to  Thomas  Harrison 
and  Elizabeth  (Bowser),  paternal  great  grandfather 
and  great  grandmother  of  the  dec^ised.  The  pedi<« 
gree  of  Maud  and  Pickwell  was  then  deduced  as 
follows.  It  was  alleged,  that  Thomas  Harrison,  the 
deceietsed's  paternal  great  g^ndfather,  lefti  by  his 
wife  Elizabeth  (Bowser),  a  son,  Thomas,  the  de-» 
ceased's  grandfather,  and  also  a  daughter,  Hannah^^ 
that  this  dau^ter,  Hannah,  intermarried  with 
Edward  AekevB-^that  the  issue  of  this  marriage 
was  a  son,  William,  and  a  daughter,  Sarah— //mz^ 
the  son,  William,  intermarried  with  Mary  GilUarof 
by  whom  he  became  the  father  of  Mary  Maud ; 
and  that  the  daughter,  Sarlth,  intermarried  with  Sa- 
muel Simpson,  by  whom  she  became  the  mother  of 
Sarah  Pickwell,  parties  in  the  cause*  Conse- 
quently, upon  this  shewing,  Maud  and  Pickwell 
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were  second  cousins,  and  next 
Harrison,  the  party  deceased  in 
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364  CASES   DETERMINED   IN  THET 

•  1822.  In  several  of  the  latter  articles  of  the  allegatiop 
^¥em"*"'  propounding  the  interest  of  Mrs.  Thomas,  extracts 

v^^,.i«^      were  made  from  certain  letters  and  other  documents, 
Lawrbmcb    gucjj  letters  and  other  documents  being  pleaded  to 

•  Mabjk      be  <<  in  the  hands  of  persons,  who  would  produce  the 

same  upon  their  respective  examinations,  as  "wit* 
nesses  in  the  cause*'*  It  was  objected— /Aa^  tbese 
letters,  &c.  themselves,  should  be  set  forth,  in  order 
to  enable  the  other  parties  to  form  a  correct  idea  of 
the  true  import  of  the  extracts  made  from  them— 
and,  that  the  originals  should  be^  brought  into 
the  registry,  for  inspection,  prior  to  the  hearing  of 
the  cause. 

The  Court— Sir  John  Nicholl, 

After  sustaining  this  objection,  and  directing  the 
allegation  to  be  reformed  accordingly,  proceeded  as 
follows:— 

Now  that  the  cases,  on  both  sides,  are  disclosed, 
may  not  the  inquiry,  let  me  ask,  be  reduced  within 
A  very  narrow  compass?  In  a  considerable  part, 
the  case  on  each  side  is  the  same.  Both  parties  al- 
lege, that  the  deceased,  Elizabeth  Harrison,  was 
the  grand«daughter  of  Thomas  Harrison,  and  his  se- 
cond wife,  Elizabeth  Denrnsou^^that  she  was  the 
daughter  of  Joseph  Harrison,  and  Eleanor  his  wife, 
•formerly  Ridgway-^-Ma/  she  had  a  brother,  Richard 
Acklom  Harrison,  who  died  in  1813,  unmanied. 
Upon  this  branch  of  the  pedigree,  therefore,  there 
is  no  controversy— it  is  common  to  both  parties— 
and  no  evidence  is  necessary  on  either  side ;  for 
the  Crown  has  not  thought  fit  to  intervene  in  this 
iiuit. 

It  is  also  agreed,  that  the  grandfather,  besides 
the  son  Joseph,  had  two  daughters,  Elizabeth  and 
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Haioaab,  wb»  are  alio  a^eed  to  have  4icid  w£diont      ia22« 
iwue— and  further,  that  he  had  a  fourth  child,  a  '**^^^^*^ 
WBf  Peter.     That  fMt  is  alleged  by  l)oth.partiei»;i     wpv^m/ 
and  it  is  upon  this  sbn,  Peter,  that,  the  whole  case  J:*^''«««c*i 
turns.     Ob  the  part  0f  Maud  and  PickweH,  it  is  aU      ^^'P^ 
leged^  that  this  son,  Peter,  also  died  without  issue.. 
Mrs.  Thomas  alleges,  that  Pete^  married  Eliaabeth 
Pelham,   and  was  her  grandfather ;   that  they  had. 
four  children— Thomas,  who  died  unmarried~^Hel!--i 
mione,  who  married  a4>arson  aamed  Cargy,  bu(^  left 
no  children— Isabella,,  who  died  youi^*— and  Sliza* 
betb,  who  married  James ,  Ludlow }   and  that.  $he 
(Thomas)  is  the  da^ighten .  aud.only  surviTing  chUd, 
of  that  marriage.  r    ,     ^ 

Now,  if  this  case  set  up  by  Mrs; .  Thomas  is 
proved,  there  is  ah  end  at  once  of  the  other  case ; 
for  Mrs.  Thomas  is  descended  from,  the  same  grand-i 
father  with  the  deceased,  and  she  and  the  deceaaed 
are  cousins*german  once  removed.  >  Maud  and  Pick-t 
well  only  allege  their  descent  from  the  same  great 
grandfather,  that  is,  only  allege  themselves  to  be 
second  cousins,  a  degree-  more  remote,  and  conse- 
quently excluded.  Why,  then,  should  both  cases 
go  on  ?  or,  in  other  words,  why  shpuld  not  the  pre* 
sent  proceedings  be  confined  to  proving  the  mar- 
riage of,  and  descent  of  Mrs.  Thomas  from,  Peter 
Harrison.  If  Mrs.  Thomas  proves  that  (and  her  •' 
case,  I  may  say,  is  exceedingly  strong,  as  it  stands 
in  plea)t  Maud  and  Pick  well  can  have  no  claim,  and 
will  be  liable  moreover  to  the  costs  occasioned  by 
their  opposition  to  the  claim  of  Mrs.  Thomas.  If 
Mrs.  Thomas  fails  to  prove  it,  there  is  an  end  of 
her  interest.  She  can  have  no  concern  with  the 
caae  of  Maud .  and  Pickwell.     She  may  leave  that 
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18SS«      ^neriioft  to  be  controrertod  bj  tii6  Crown^  if  l4e 

^^^^^^T^  officers  of  the  Crown  see  any  sufficient  gromiA  to 

>dgpv^     interfere.    Bat  if  Mrs.  Thomas  goes  on  to*  ^ontro^ 

Lawr^hgs   vert  the  other  intere«t->««Ten  in  the  event  of  ank« 

iiliui.      stantiating  her  own  superior  interes^-nahe  forfeits 

all  claim  to  be  peimbnrsed,  and  can  have  no  pre« 

tence  whatever  even  to  apply  for  her  costai    Under 

Aese  circumstances,  is  it  not  manifestly  the  interest 

of  botii  parties  that  the  case  dionld  be  limited  by 

an  act  of  Court,  to  be  settled  by  connsel  on  both 

mdesy  to  that  part  of  it  which  is  the  true  and  sole 

point  of  controversy^  namely^  whether  Mrs.  Frances 

Mary  Thomas  -  iif   or  is  not,   the    lawful  grand** 

daughter  of  Peter^   younger  son  of  Thomas  and 

Elizabeth  Eburison,  die  pateraal  grand&ther  and 

gmndmother  of  Elizabeth  Hairisoni  the  party  de« 

ceased  in  the  cause  ?    Recommending  this  measure 

(and  a  similar  one,  mutatis  mutandis^  in  every  case 

similarly  circumstanced),  for  the  present  I  dismiss 

these  allegations. 


1822. 


Chase  ^.  Yonge. 


^^*  {On  Motion.) 


2d  Session. 


Qiuerey  wfae«  JL  HIS  was  a  business  of  proving,  in  common  form, 
ceiio^'^com- "  the  last  will  and  testament  of  James  Chase,  late  of 
SlTS'tte"   t»^  city  of  Norwich,  deceased-    A  caveat,  which 

like,  can  be 

permitted  to  put  the  execntor,  or  one  entitled  to  admiriktration  of  the  effects,  of  a  party 
dying  witiiin  hU  dioceu.  See,  apon  pwof,  Uk€r  4iM  h^  m^  m  hU  oum  cmi,  of  s«ch 
party  having  left  bum  notabUia  In  divert  dioceies,  saH^ent  to  fonnd  the  jaiiidiclioii  of 
C  ^orL    ^^^^^^  Court,  before  Tcqniriog  probate,  or  adndobtntiiMi,  tii  the  PMrogativ^ 
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was  foimd'to  li^ire  been  entered  against  Ihe'  same  id22f. 
bem^  proved,  had  been  duly  warned;  and  the  ^^'^^ 
Goorty  in  the  1st  Session  of  the  Term,  had  decreed  v>v^ 
probate  to  the  executor,  unless  the  proctor  who  cbh  Cha»b 
tered  the  caveat  was  prepared,  as  upon  thi9  day^  Yomob. 
the  2d  Session,  to  set  fprtii  precisely  his  client's  in- 
terest. 

ihk  the  proctor  for  the  executor  now  praying  the 
Court  to  direct  the  probate  to  issue,  the  adverse 
pvdctor  all^ed^  that  *^  he  appeared  for  the  Wor* 
shipful  and.  Reverend  William  Johnson  Yonge, 
clerk.  Master  of  Arts,  official  in  and  throughout  the 
^hole  archdeaconiy  of  Norwich^  and  denied  the  yx^ 
i^sdiction  of  the  Court.'* 

The  Court*~Sor  John  Nicsoix. 

This. is  a  perfectly  iioveL.attempt«  Is  the  official 
{^qmisi  such  mereiy)  at .  liberty^  to  1 4^e0r^  and  denyr 
ike  jurisdiction ,  of  this  -  Codrt  ?.  I  am  very  much 
inclined  to  doubt  it.  '  BUs  ^  interest^*  I^collect  to 
be  that  accruing-  from  his  right  -to  have  the  will 
proved  in  his'  jurisdiction,  if  there  be  no  **  bona 
notabilia  */'  but  t4at  tbis  entitles  hkn  to  put  t^e  exe^ 
cutor,  otherwise  than  by  oath  in  his  own  Court  (a), 

(a)  Vide  Canons  of  1009,  Camm  Ot^  intitid^dy  **  None  to  be 
cited  into  divers  conrts  for  probate  of  the  same  wfll/'  wbiob  ea^ 
joins,  that  **  if  any  person  eUed^  or  voluntarily  appearing,  before 
atfy  ehano^or»  c^Amniisavyy  <jflBeU,  or  other  exeroisilig'eodd- 
aiastioal  joriadiotioii,  toacUng  the  prohate  of  any  v^l,  or  the 
admiaistration  of  any  goods,  ahalU  upon  Us  oath»  aflBrm,  that  ha 
Imoweth,  or  fimdy  beMevelii,  that  the  party  deceased,  whose 
toatameaft  or  goods  depetid  in  qnestibn,  bad,  at  the  time  of  hii 
or  her  death,  any  goods,  or  good  debts^  in  any  other  dipoeae  or 
dioeeses,  or  peculiar  jurisdiotion  within  die  prormce,  than  in 
that  wherein  the  said  party  died,  amounting  to  the  valoo  of  bU 
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Jif N?^&iiit  ^^  P'<x>f  of  ih«e  being  bona  hotBbSia,  before  the 
Term.  ^^^^  <^^^  ^  proved  here,  is  what  I  much  question. 
If  every  inferior  ordinar}'  be  really  at  liberty  to  en- 
ter an  appearance,  and  obstract  the  grant  of  a  pro- 
bate or  administration,  whenever  he  thinks  fit,  till 
the  question  of  bona  notabilia,  raised  by  himself, 
be  first  determined,  the  inconvenience  to  the  pnblic, 
in  the  points  of  vexation,  expence,  and  delay,  may 
be  incalculable. 

Let  the  appearance  be  taken  de  bene  esse  only, 
and  the  matter  stand  over  till  the  next  Session.  If 
the  official  should  elect  (on  being  permitted)  to  pro- 
ceed in  this  matter,  he  does  it,  I  will  say,  at  the  im- 
minent peril  of  costs— provided  the  executor,  that  is, 
should  succeed  in  founding  the  jurisdiction  of  this 
Court  But  the  sufficiency  of  the  official's  interest 
to  raise  a  question  about  the  jurisdiction  of  this 
Court,  in  the  present  shape  at  least,  is  a  point  as  to 
which  I  am  by  no  means  satisfied* 

• 

On  the  next  Court-day,  the  proctor  for  the  offi- 
cial alleged  the  caveat  entered  by  hiip  to  have  been 
withdrawn ;  and  the  Judge,  at  the  petition  of  the 
proctor  for  the  executor,  directed  the  probate  to 
pass  the  seal  to  his  party,  and  condemned  the  offi- 
cial in  costs. 

ihe$i  sbali  floeh  obanoellory  conmif sary,  or  otiMr^  "preMotly  iK»» 
miss  him;  not  presnmiog  tQ  intermeddle  witk  the  probate  of  the^ 
said  will,  or  to  grant  adminbtration  of  the  said  goods*— bat 
shall  openly  and  plainly  declare  and  profess,  that  the  said  cause 
belongeth  to  the  prerogative  of  the  arohbishop  of  the  province; 
willing  and  admonishing  the  party  to  prove  the  said  will,  or  re- 
quire administration  of  the  said  goods,  in  the  court  of  the  said 
prerogative,"  &c. 
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J822. 

Wilkinson  v.  Dalton.  Term. 

XN  this  case,  a  proctor  applied  to  be  permitted  to  A  witneM  who 
examine  a  witness  (who  had  been  repeated,  and  dis-  peated  and  dis- 
missed), upon  one  article  of  the  allegation,  whic^  ^^  b«ifore, 
she  had  not  been  designed  to  (said,  through  mere  S^^JTaie^df! 
inadvertence)  at  the  time  of  her  production.  camstwicci,  to 

^  ^  be  ezamuiedt 

COURT^-  at  the  eod  oC 

Hius'  publication  passed  ?  ^  oo  an  mtidr 

It  was  replied,  by  the  adverse  proctor,  in  the  ne*  wbu^sEcThad 
gutive ;  but  he  stated,  that  the  witness  in  question  Ji^^,^^  ^®" 
had  been  Repeated,  in  January,  1821,  nearly  two  thetimeofher 
years  back— and  that,  in  this  interval,  several  alle-  awitneM;  aod 
gations  had  been  admitted  in  the  cause,  by  which  qoentiy,  ahe 
the  character  and  complexion  of  the  cause  itself  had  ^^uaed  n^ 
materially  changed.  fuSL^"^  *** 

Court — 

Under  these  circumstances,  I  shall  certainly  not 
permit  this  witness  to  be  examinied  as  prayed-— 
at  all  events,  not  without  affidavits  to  explain  both 
bow  the  witness  came  not  to  be  designed  to  this 
article  of  the  allegation,  originally f  and  the  neces- 
sity for  her  being  examined  upon  it,  now.  This 
is  one  of  those  applications  which  the  Court  listens 
to  with  great  jealousy.  A  precedent  of  the  kind, 
if  established,  might  be  abused  to  obvious  ill  pur-r 
poses. 

Application  rejected. 


\ 


VOL.  I. 
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1822. 

'^'tw^      In  the  Goods  of  SipY  Hambt  Bknamor 

^Session.  Beg6ia,  deceased. 

(On  Motion.) 

■  H 

Administra-  ^IDY  Hamet  B^iamor  Begg^a^  Iste  consul  of 
^^i  of  a      His  Majesty  the  Emperor  of  Morocco,  at  Gibraltar, 

tiona?y*iffThe  ^^^^  ^^^^^f  ^^  ^^c  year  1821,  intestate.  The  de- 
Emperor  of     ceased  was  a  native  of  Larache.  in  Fez,  and  conse- 

Morocco,  de-  '  i         -n 

creed  to  a  par-  que&fly  a  natural-bom  subject  qf  that  Emperor. 
empowered  to  He  died  a  bachelor,  without  father,  mother,  bro- 
haif  of  ^he  *  thers,  soitff,  daughters,  uncliep, .  aunts,  sons  Qf  the 
MorocTo-on  *»^  (^  ^*<  /^^^^r),  or  finy  other  proper  heir,  by 
Sito^th^ourt  ***®  Mahomedan  law,  leaving  effects  at  Gibraltar, 
4»f  the  said  Em-  and  iu  this  countrv,  to  which  the  Emperor  Muley 
(not  qaestion-  Soliman  became,  under  the  circumstances,  entitlec^ 
Crowo^  by  the  Mahomedan  law,  in  behalf  of  .the  national 
SS'^^  treasury.  . 

fiaff  of  a"  ^  These  fact^  being  authenticated  to  the  Courts  q{ 
fionai  trev  Tangier,  and  Rabal,  and  decrees^  founded  upon 
Mabomedan  .them,  having  issued  from  those  Courts,  declaratory 
.of  the  law  as  above,  the  Emperor  Muley  Solimaa 
commissioned  two  of  his  subjects  (Haggi  Thaer  AI 
Hial  Rebati^  and  Haggi  L'Arbi  Mahanino)  to 
proceed  to  Gibraltar,  and  apt  there,  in  his  behalf, 
by  taking  possession  of  the  deceased's  estate  and 
effects;  appointing,  at  the  same  time,  Mr.  Judah 
B^noliel  (the  deceased's  successor  in  the  consulate 
at  Gibraltar),  his  attorney,  to  receive  the  deceased^^ 
estate,  in  the  first  instance,  and  deliver  it  over  to 
the  said  commissioners. 

On  the  24th  of  July,  1821,  administration  of  the 
deceased's  estate  and  effects  was  granted,  by  decree 
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of  His  Majesty's  Court  of  Ciyil  Pleas  at  Gibraltar, 
to  the  said  Haggi  Thaer  Al  Hial  Rebati»  and  Haggi 
L'Arbi  Mahanino,  on  behalf,  and  as  commissioners 
of  His  Imperial  Majesty  Muley  Soliman,  Emperor 
of:  Morocco ;  security  being  directed  to  be  taken 
(and  which  ^as  taken  accordingly)  under  the  spe* 
cial  circumstances,  to  meet  .  any  chum  of  credit 
tors,  or  others^  upon  -  the  deceased's  estate,  which 
might  be  made  within  a  year  and  a  day,  from  that 
time* 

>  The  said  commissioners^  when  about  to  depart 
from  Gibraltar  on  their  return  to  Morocco,  did,  by 
an  instrument  of  procuration,  or  power  of  attorney, 
.under  their  hands  and  seals,  delegate  to  the  afore- 
said Mr*  Judah  Benoliel,  his  said  Imperial  Ma-* 
jesty  of  Morocco's  consul  at  Gibraltar,  all  the 
powers  vested  in  them  under,  and  in  virtue  of,  the 
aforesaid  decree  of  His  Majesty's  Court  of  Civil 
Pleas  at  Gibraltar,  and  also,  all  other  powers  'and 
authorities  which  they  possessed^  as  the  commis^ 
sioners  of  his  said  Imperial  Majesty^  to  receive  and 
take  possession  of  all  monies,  estate,  and  effects 
whatsoever  of  the  deceased ;  and  to  apptor  before 
any  tribunal  or  court,  whether  ecclesiastical  or  se- 
cular; and  to  do  all  acts,' matters,  and  things,  nfe- 
cessary  or  expedient,  touching^  or  relating  to,  the 
estate  and  effects  of  the  deceased,  in  all  places^ 
countries^  dominions f  6r  jurisdictions^  whatsoever. 

Under  these  circumstances,  in  proof  of-  which 
several  documents  were  exhibited,  the  Court  was 
moved  by  counsel  to  decree  administration  of  the 
effects  of  the  deceased  in  this  country  (it  being  ne- 
cessary that  administration  of  those  effects  should 
be  granted  to  some  onCj  for  the  use  of  the  party  or 

z  2 


Michaelmas 
Term. 


In  Um  Ooodf 

of  Beogia, 

deceased. 
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162^.       parties  eventually  entitled},  to  Mr.  Judah  Benoliel 
'^^4*   (^"  g*'^^?  sufficient  security),  for  tlie  use  and  bene* 
fit  of  the  Emperor  of  Morocco«-*tlie  said  Mr.  Ju» 


'^^bbgo[^'  dah  Benoliel,  in   addition  to  his  ^thcr  presumed 
^kstcBMtdJ   elaims  to  be  administrator,  stated  dbore^  bdng  the 
sole  public  iunctionarycf  his  Inpmal  Maje^in 
the  British  dominions. 

Court— ^Bir  John  Nichoiju 

The  facts  upon  which  this  motion  is  founded  ara^ 
I  think,  sufficiently  yerified ;  but  I  am  of  opinion^ 
'  t9iat  a  specific  power,  or  commission,  to  some  per-- 
son  to  take  administration  of  the  deceased's  effects 
here,  is  still  requisite— 4;he  Emperor  of  Morocco's 
commissioners^  as  the  attorn^  of  whom  it  ia 
prayed  that  administa-ation  may  be  granted  to  Mr*. 
Benoliel,  of  effects  in  this  country^  having'  been  li- 
mited, by  the  express  termfs  of  their  commission,  t<> 
act  at  Gibraltar. 

Upon  the  question  of  legal  title  to  the  deoeased*a 
effects,  if  any  should  be  raised— as,  for^  instanee,  by 
the  Crorm^  or  by  relatives  on  the  mother's  side^  wha 
might  be  entitled  here^  though  excluded  by  the  Ma^ 
homedan  law— -it  might  be  material  to  shew,  whe^ 
ther  the  deceased  was  an  ordinarily  domiciled  per** 
son  within  the  British  dominions,  or  was  only  a 
temporary  resident,  as  a  mere  officer  of  the  Empe<»> 
ror  of  Morocco.  But  if  no  such  question  be  raised^ 
either  on  the  part  of  the  Grown,  or  otherwise,  this 
Court  will  be  disposed  to  follow  the  example  of 
the  Court  of  Civil  Pleas  at  Gibraltar;  and  to  de^ 
cree  tbe  administration  to  any  party  specificallfi 
empowered  to  take  it,  on  behalf  of  the  Smperor 
of  Morocco. 

Motion  suspended. 
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In   the  Goods  of  Sir  TheopAilusi   John     ifi-A^-L-- 
MjE;tcALF£y  Bart,  deceased.  2'«rm. 

(On  Motion.) 

Sir  Theophilus  John  Metcalfe,  late  of  Fem  Hill,  ^^minutw. 
in   the  county  of  Berks,  Bart,  was  the  party  de-  limited  to  cer- 
leased  in  this  business.      Me  died  on  the  16tfa  of  of  tfalgoodso^ 
August,  1822,  having,  a  day  or  two  preceding  his  ^JS^ wM 
death,  informed  his  relations,  and  friends,  that  h6  f^J^^^ 

(stated  by  him* 

had  made  his  mli,  whilst  in  India,  and  that  the  self,  a  few 
jsame  was  then  remaining  there.     The  deceased  was  his^deatfaTto 
a  widower,  and  left  an  only  daughter,  n  mitiof  of  ^nt^l^i^ 
the  age  of  fifteen  years  and  upwards,  the  sole  per-  SSiwISrSwK 
son  who  would  have  been  entitled  to  his  effects  in  ^,^  f^ 

Indt€  to  tku 

ease  he  had  died  intestate.  He  also  left  behind  faim  emmtrf. 
two  brothers,  both  respectively  resident  in  India, 
iind  two  sii^rs,  Lady  Ashbrookc,  and  Georgians 
Theophila  Metcalfe,  spinster,  resident  in  this  coun« 
try.  The  deceased  had  himself  resided  many  years 
in  China ;  and  had  only  come  to  this  country ,  in 
the  month  of  April,  3820,  for  the  benefit  of  his 
health,  with  intention  of  returning  to  China. 
'  The  property  of  the .  deceased  in  this  country 
chiefly  consisted  of  10,000/.  3  per  cent,  consols; 
7000/.  India  stock  ;  20  Globe  shares ;  4000/.  Lon- 
don Dock  shares;  a  bill  accepted  by  the  East  India 
Company,  and  due  in  May,  182S,  for  950/. ;  iahuey 
4it  his  banker's,  and  due  from  the  East  India  Com- 
pany (amount  uncertain);  furniture  and  effects  at 
the  deceased's  residence  at  Fi^m  Hill ;  and  a  free- 
hold estate. 

These  facts  were  verified  by  affidavits,  of  Edward 
Larken,  of    Bedford  Square,    in-  the    coifnty   of 
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ieS2.  Middlesex,  Esq.  who  had  been  agent  for  the  dc* 
^Sfr**  ^^ased's  affairs  in  England,  and  of  Miss  Metcalfe, 
v^v-<^  the  sister  of  the  deceased }  and  the  Court  was  pray- 
in  the  Goods  ed,  under  these  special  circumstances,  to  decree 
.deceased,  '  administration  of  the  goods,  chattels,  and  credits 
^f  the  deceased,  *<  limited  for  the  purpose  of  re- 
jceiving  and  investing  the  interest  and  dividends 
idue,  or  to  become  due,  on  the  deceased's  stock, 
.&c, — and  for  receiving,  and  investing,  the  amount 
pf  the  said  bill-«-aQd  for  otherwise  protecting  the 
property  of  the  said  deceased,  to  the  said  Edward 
Larken,  Escj.  until  the  last  will  and  testament  of 
the  said  deceased,  or  an  authentic  copy  thereof^ 
should  be  transmitted  to  this  country* 
Court — Sir  John  Nicholl. 
The  Court  is  disposed,  under  the  circumstances, 
to  accede  to  this  application,  although  it  is  one  of  a 
povel  aspect.  The  deceased  cannot  be  sworn  to 
)iave  died  intestate;  having,  according  to  his  own 
4eclaration,  left  a  will  in  India.  An  administration 
pendente  lite  is  out  of  the  question,  as  no  suit  in 
this  Court  relative  to  the  4eceased*s  affairs  is,  or 
ever  may  be,  depending.  Nor  can  there  be  an  ad-' 
jninistrAtion  as,  during  absence  out  of  the  kingdom, 
or  the  minority,  of  an  executor,  or  the  like;  for, 
non  constat  who  the  executor  is,  or  even  whether 
there  be  an  executor.  At  the  same  time,  an  inter- 
val  of  considerable  length  must  elapse  before  the 
ileceased's  will  can  be  forwarded  from  India — ia 
which  interval  it  may,  as  stated  and  sworn,  be  very 
material,  that  some  person  should  be  authorized,  as 
well  to  receive  and  invest  the  interest  due  and  ac-» 
cruing  upon  the  deceased's  stock,  &c.  as  to  act,  ge- 
9^ra}l/f  fpr  the  protection  and  ipanageip^nt  gf  hit 


I 
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property  in  other  particullurs.     Und6r  these  circiim-  ^B22.  ^ 

stances^  considenng  the  reasonableness  oi  the  ap-  Term. 

plication,  and  that  all  parties  apparently  interested  s-»n^w 

are  consenting,  I  think  that  I  am  bound  to  comply  J^ivJetSJ^'^b, 

with  this  pray  en  deceased. 

Motion  granted. 


Coaxes  v.  Brown.  I822. 

_^^  Michaclmug 

(On  Petition.)  3ds!S.n. 

I 

Judgment.— Sir  John  Nicholl. 

The  present  application  to  the  Court  has  arisen  The  obligation 
out  of  a  question,  at  issue  between  the  same  parties,  parsoi^t^to  I 
respecting     its    jurisdiction,    determined    here    in  "**y^^"  if^ij 
Trinity  Term,    1821  (a).      The  Court,  upon   that  under  the  dr- 

cnnistAoces 

occasion,  pronounced  for  its  jurisdiction-^— and  con*  not  to  be  dis. 
demned  Mr.  Coates,  one  of  the  parties  to  the  pre-  the%arty  to 
sent  petition,  who  had  denied  it,  in  costs.  Mr.  werrdncsYav- 
Coates,  in  the  first  instance,  appealed  from  that  iepf*^t""i^^"e' 
[•  sentence;  but,  subsequently,  abandoned  his  appeal.  f'><^™»  by  an 

.  Ill  r     t  1  J  inntrument  ex- 

[  Upon  this  abandonment  of  the  appeal,-  and  conse-  ecnted  <nu  of 

<^uent  remission  of  the  cause  to    this  Court,   the 

(a)  BfiOWN  17.  Coates.  Bye-day, 

— —  Trinity 
(On  Petition.)  Term, 

. 1821. 

This  was  a  cause  or  baiine^s  of  bringiDg  into,  aud  leaving  in^  9"?*'***"?  ^^ 
the  registry  of  the  Pr^rogatiTe  Cottrt  of  Canterbury,  the  last  pronoimcedr* 
will  and  teatament  of  Thomas  Brown,  late  of  Ivington,  near  /r>r— and  party 

Leominster,  in  the  county  of  Hereford,  deceased,  who  died  in  coiKlemiied\ii 

costs. 
Qnare,  whether  the  mere  holder  of  a  will,  monisbed  to  brin|^  it  in,  at  the  suit  of  one 
eniiried  to  administraUou  with  that  will  annexed,  Iras  any  right  to  .imiat  oil  proof  of  **  Iwna 
notMiUj'  in  the  first  instance,  and  prior  to  bringing  in  the  will. 
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1822.      costs  here  were  taxed  :    a  monition  was  extracted 
Tam!^  for  payment  of  them,  and  was  duly  served  and  ror 

the  month  of  Febrtiary»  1820,  promoted  and  brought  by  Francii 
Hey  wood  Browui  son  of  the  deceased,  and  one  of  the  residuary 
legatees  named  in  his  said  will,  against  Benjamin  Coates,  6f 
Eyton,  near  Leominster  aforesaid* 

Judgment.-— Sir  John^  Nicholl. 

This,  in  substance  and  effect,  is  a  question  respecting  the 
right  of  the  Court  to  grant  administration,  with  the  will  annex* 
ed,  of  the  goods  of  Thomas  Brown,  late  pf  Ivington,  in  the 
county  and  diocesd  of  Hereford,  the  party  deceased  in  the  cause. 
In  Michaelmas  Term  last  [1820],'  a  monition  issued  at  the  suit 
of  Francis  Heywood  Brown,  the  son,  and  one  of  the  next  of 
kin^  and  one  of  the  residuary  legatees  named  in  the  will,  of  the 
said  deceased  (the  surviving  executors  haying  renounced),  agiimit 
Benjamin  Coates,  of  Leominster,  in  the  county  of  Hereford, 
the  actual  holder  of  the  will,  respectively  parties  in  the  canacf^ 
to  bring  into,  and  leave  the  same  in,  the  registry  of  this,  the 
Prerogativei  Court.  Mr.  Coates  appearing  t6  that  monition, 
under  pratett,  and,  questioning  the  Court's  right  to  interfere  la 
the  preipi9es,  its  jurisdiction  is  propounded  on  the  one  side,  and 
denied,  on  the  other,  through  the  sometr^^  informal  mediam 
of  an  act  on  petition ;  the  merits  of  which  the  Court  baa  now 
to  determine. 

In  this  act  on  petition  it  is  stated,  in  guhstancef, on  the  part  of 
Brown,  who  propounds  the  jurisdiction  of  the  Court,  that  the 
.  deceased  had  property  in  the  diocese  of  Hereford  and  else* 
where,  safficient  io  found  its  jurisdiction ;  for  that  one  Cooper^ 
resident  within  the  jurisdiction  of  the  Dean  and  Chapter  of 
Westminster,  was,  and  is,  justly  and  truly  indebted  to  the  estate 
of  the  said  deceased,  to  the  amount  or  value  of  upwards  of  61., 
being  the  balance  of  the  purchase  money  of  certain  lands  at 
Ivington,  bargained  and  sold  by  the  said  deceased  to  Cooper^ 
in  the  year  1818.  On  the  contrary,  it  is  denied  on  the  part  of 
Mr.  Coates,  who  disputes  the  jurisdiction,  that  any  such  debt, 
as  that  alleged,  is  or  can  be  du^  from  Cooper  to  the  deceased's 
estate;  for  that  the  deceased  had  assigned  over  all  his  property, 
und  these  lands  at  Ivington,  with  the  rest,  to  him  Coates,  and 
j»  Mr*  Carpenter,  his  creditors,  amonj;  others,  to  a  oonsiderabla 
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tamed.    Soob  costs,  bowevw,  beings  atill  unpaidf   ^^^^f^* 
the  Court  was  about,  in  Easter  Term  last,  to  en-  *w*««^«»» 


Term. 


smoanty  in  tratf/  for  ihe  general  benefit  of  his  said  cFeditors, 
in  the  year  1816,  by  a  deed  of  lease  and  release,  which  is  ex- 
hibited, annexed  to  the  act;  snd,  conseqn^tly,  that  the  pretend- 
ed bargain  and  sale  of  these  lands  to  Cooper,  in  1818,  was  and 
is  invalid  ;  and  can  found  no  jost  demand  against  Cooper  for  51. 
or  any  o^her  sqm.  The  rejoinder  to  ibis  on  the  part  of  Brown 
is,  a  denial  of  the  validity  of  the  assignment  to  Coates  and  hb 
co-tnistee  in  1816,  and  a  re-assertion  of  the  validity  of  the  con- 
veyance tQ  Cooper  in  1818  of  the  lands  at  Ivington,  nnder  ciiy- 
eamstaiices  which  are  stated  at  great  length,  but  into  which  ft 
is  not  necessary  for  the  Convt  to  enter.  Snch  is  the  substance 
pf  those  parts  of  the  act  material  to  the  question  of  jurisdiction 
in  this  case,  both  on  the  one  ^ide,  and  on  the  other. 

Now  the  first  question  which  presents  itself  in  the  case,  upon 
this  view  of  it,  is»  whether  a  mere  creditor,  or  trustee,  or  actual 
bolder  of  a  will,  or  one  even  who  is  all  these  together,  which  is 
Mr.  CoatQs's  sitnatlon,  has  any  right  to  dtspote  the  jurisdiction 
of  this  Court  under  circumstances  like  the  present  He  has 
no  pretence  whatever  to  be  administrator ;  consequently,  it 
should  seem  that  his  right  to  moot  any  questions  about  what 
jurisdiction  administration  shall  be  taken  in,  is  extremely  prob- 
lematical*  I  very  much  doubt  whether  Mr.  Coates  has  any 
periona  standi,  in  opposition  to  a  call  to  bring  in  this  deceased's 
v^;  strongly  inclining  to  think  his  putting  the  other  party  on 
proof  of  **  bona  notahiHa,^  prior  to  giving  it  up,  under  these  cir« 
comstances,  is  a  proceeding  alike  without  any  foundation,  either 
in  principle  or  in  precedent. 

But,  for  argument's  sake,  admitting  Mr.  Coates  to  have  this 
right,  ever  so  incontestably,  is  there  not  sufficient,  upon  the 
merits,  in  this  case — sufficient  evidence  I  mean  of  bona  notabi^ 
lia — to  justify  me  in  compelling  him  to  bring  in  the  deceased'is 
will  ?  I  am  of  opinion  that  there  is.  The  validity  of  this  trust  deed, 
and  the  true  nature  and  effect,  if  valid,  are,  questions  which  the 
Court  can  neither  be  required  to  investigate,  nor  is  competent 
to  determine.  Abstract  this  from  the  case,  however,  and  it  is 
not  denied  that  the  deceased  left  "  bona  notabiliaJ"  In  tlyo 
mean  time  the  Court  has  these  admitted  facts,  that  the  de* 


,  Coates 

IP- 
Bnowv. 
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1822.       force  obedience  to  its  monition  by  tbe  maal  process, 
MMaehntts  ^jjen  the  party  monished  prayed  to  be  heard,  upon 
s^pv^      '^'^  petition,  against  bein^^  put  in  contempt^— under- 
CoATss      taking,    of  course,   to  famish  special  grounds  to 
Brown,      induce  the  Court,  in  effect,  to  revoke  its  sentence 
condemning  him  in  costs.     Whether  he  has   rer 
deemed  that  implied  pledge,  or  not,  in  a  manner 
satisfactory  to  the  Court,  is  what  it  has  now  to  de- 
termine* 

The  petitioner  Coates,  then,  alleges,  not  that  he 
has  paid  these  costs,  but  that  Brown,  the  other 
petitioner,  has  released  him  from .  the  obligation  of 
payment;  and  consequently  has  discharged  bim 
from  that  of  obeying  the  monition.  The  act  on  his 
part  states,  that,  pending  an  appeal  from  the  sen- 
tence of  this  Court,  pronouncing  for  its  jurisdiction, 
&c.  the  parties,  Coates  and  Brown^  mutually  ag^ed 

ceased,  in  his  life-time,  bargained  and  sold  an  estate  at  iTiog- 
ton,  over  which,  consequently,  he  had,  or  at  least  assumed,  a 
disposing  power  to  one  Cooper,  resident  without  the  jurisdic- 
tion of  his  diocesan  the  Lord  Bishop  of  Hereford ;  and  that 
there  actually  subsists,  on  the  part  of  his  estate,  a  claim  against 
Cooper  for  a  sum  exceeding  5/.,  in  respect  of,  and  due  as  upon 
that  purchase.  And  this  in  my  judgment  is  fully  sufficient  evi- 
dence of  bona  notahilia  to  warrant  the  Court's  compelling  this 
party  to  give  up  the  will,  pursuant  to  its  monition.  Upon  the 
final  eOect  of  the  complicated  transactions  detailed  in  this  act 
on  the  property  of  the  deceased,  it  will  be  for  a  Court  of  £quity 
to  determine,  if  Mn  Coates  thinVs  fit  to  proceed,  in  equity,  for 
his  rights  as  a  creditor  and  trustee  under  this  deed.  Mean  time 
what  is  suggested  on  Brown's  part  is  ample,  I  think,  to  found 
the  Court's  right  to  grant  administration  in  tiiis  case,  and  con- 
sequently its  right  to .  compel  Mr.  Coates  to  bring  in  this  will, 
encountered  as  it  is  by  nothing  of  an  opposite  nature  which 
this  Court,  I  repeat,  can  be  required  to  investigate;  or  which,  if 
ijt  does^  it  is  competent  to  decide  upon. 

Pxotest  over-ruled  with  codta.  * 
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to  settle  their  disputes  and  differences  out  of  Court ;       1S23. 
and  that,  in  virtue  of  that  arrangement,  a  deed  or     -*2^r*^ 
indenture  was  made  and  executed  by  and  between      ^^^rw 
the  said  parties,  on  the  2d  of  January,  182* — in      Coate» 
which  Coates,  the  one  party,  undertook  to  abandon      browv. 
the  appealr-^nd  Brown,  the  other  party,  engaged 
to  pay  the  costs  on  both  sides  already  incurred)  as 
well  in  the  Court  of  Appeal  as  in  this,  the  Preroga- 
tive, Court,  touching  and  concerning   the  subject- 
matters  in  dispute.      And  it  further  stages,   that 
Brown,  at  the  same  time,  with  two  sureties,  gave  a 
bond  to  Coates  in  the  penal  sum  of  500/.  condi- 
tioned for  his  due  performance  of  the  several  cove- 
nants contained   in  the   deedf     The  reply  to  that 
statement  on  the  other  part  is,  that  these  instru-i^ 
meAts,    this'  deed    and  bond  were  obtained  from 
Brown  undoly,  and  upon  false  suggestions  at  the 
office  of  Coates,  himself  a  solicitor,  whose  clerk  had 
drawn  them    up— that  Brown,    a    farmer,  unac- 
quainted with  business,  executed  the'se  instruments 
under  no  professional  advice ;  and  consequently  that 
these  instruments,  the  deed  and  bond,  themselves, 
by  res^spn  of  the  premises,  are  null  and  void. 

Now,  such  being  the  substance  of  what  is  alleged 
upon  both  sides  material  to  the  question  before  the 
Court,  it  appears  to  me,  upon  the  very  face  of  thif 
actt  that  snfficient  grounds  are  not  laid  for  inducing 
the  Cpurt  to  abstain  from  enforcing  obedience  to  its 
monition  by  the  customary  process.  Obedience  to 
a  monition  for  payment  of  costs  muat  be  by  their 
actual  payment ;  and  compelling  it,  is  less,  I  think, 
a  matter  of  discretion  in  the  Court,  upon  this  state 
of  facts,  than  it  is  matter  of  right,  demandable  €.v 
dcHto  Justitifey  by  the  petitioner,  at  wl^osc^  suit  thd 
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1822.  monition  itself^  in  the  first  iojitance,  was  extoacted« 
'Mi^lnm  rui^jg  indeed  is  questioned  by  the  other  petiiioiier 
merely  as  with  reference  to  the  contents  of  a  deed^ 
not  only  executed  out  of  Court,  and  forming  no 
psot  of  the  proceedings  here,  but  the  validity  of 
which,  at  all,  is  disputed  and  denied  upon  Brown's 
part.  Consequently,  the  validity  of  this  deed,  in* 
dependant  of  every  other  consideration,  is  a  pre- 
liminary question ;  and  is  to  be  proved,  in  the  first 
instance,  before  the  Court  can  be  required,  or  can 
€ven  be  expected,  to  found  any  proceeding  i^Km  it. 
But  this  Court  is  not  competent  to*  decide  upon,  the 
sufficiency  of  the  consideration,  for  instance,  and 
the  validity  in  this,  and  other  respects,  of  the  deed^ 
even  were  it  inclined  to  go  into  the  question  of  its 
validity.  The  circumstances  too,  under  which  it 
was  executed,  are  not  proper  to  be  investigated  ^ere, 
at  all — still  less  in  the  shape  whicK  this  proceedings 
has  assumed,  that  of  a  mere  act  on  petitioi^  snp-» 
ported  by  voluntary  affidavits.  The  deed  relied 
npon  by  Mr.  Coates  is  either  valid  or  invalid—- in  the 
latter  case,  it  is,  at  best^  good  for  nothing,  and  can 
found  no  prayer  which  the  Court  would,  be  war- 
ranted in  acceding  to— even  in  the  former,  it  is 
still,  I  think,  incumbent  on  the  Court  to  enforce 
its  decree,  the  more  especially  as^  in  taking  that 
part,  it  can  scarcely  inflict  upon  Mr.  Coates  any 
permanent  injtuCy.  For  any  application  to  this 
Court,  on  the  part  of  Brown,  with  respect  to  these 
costs,  being  a  direct  breach  of  his  covenant,  Mr. 
Coates  may  proceed  against  him  upon  that  breach^ 
in  the  proper  forum,  in  the  certainty,  if  the  deed  be 
valid,  of  obtaining  an  adequate  eomfiensation  in 
damages.     He  has  even  a  bond,  with  sureties,  from 
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Brown,  conditMnedY  ia  a  large  penal  9am,  fbr  the 
perfermanoe  of  inB  covenMlish---M  diat  these  instra^ 
WMtxtB,  litis  deed  aiMl  bond  being  Talid,  as  he  insists; 
Jlfr«  Coates,  I  repeat,  can  be,  ultimately,  no  loser 
by  tiie  Qofuct's  dedinm^;  in  effect,  to  rescind  its 
sentence-^a  departure  from  its  regular  practice, 
which  the  facts  stated  in  the  present  petition,  are 
not,  in  my  judgment,  of  a  nature  to  warrant  or 


1022: 


excuse* 


The  result  of  these  several  considerations  is  briefly 
this.     A  mottitiea  having  issued— diat  monition  not 
being  obeyed— *and  the  party  who  obtained  it  pray- 
ing the  further  aid  of  the  Coart  to  enforce  obe- 
dience, the  Court,  I  think,   in  spite  of  what  has 
been  aUeg^d  and  argued  to  the  contrary  in  this  case, 
is  boun^  to  grant  that  aid.     Obedience  to  a  moni- 
tion/or  payment  of  costs^  can  only  be  rendered  bif 
payment  of  costs ;  if  enforcing  it,  ia  this  instance, 
is  a  breach  of  the  alleged  deed,  Mr.  Coates  must 
seek  his  remedy  over  against  Brown  and  his  suretiel^ 
in  another  jurisdiction,  which  is  competent  to  in- 
vestigate and  decide  upon,  the  validity  of  this  deed, 
and  the  accompanying  bond.     Upon  these  plain 
considerations,  I  reject  the  prayer  of  this  petition, 
and  with  costs.     The  costs,  indeed,  follow  that  re- 
jection, quite  as  a  matter  of  course.     Brown  can, 
with  no  propriety,  be  said  to  have  obtained  his  ori- 
ginal costs,  if  Ihe  costs  of  enforcing  the  payment  of 
these  at*e  withheld  from  him.     In  taxing  costs,  the 
expence  of  the  monition  for  payment  is  always 
added ;  and  if  the  motiitibn  is  not  obeyed,  in  the 
first  instance,  the  further  expence  seems  to  fall  by 
a  just  and  even  necessary  oonsequence  upon  that 
psirty  duM>ugh  whose  neglect  or  refusal  to  obey,  in 
the  first  instance,  it  has  been  incurred. 
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1822. 
Michaeimag 


Bach  being*  the  sound  general'  principle,  and  there 
being  nothing  in  the  character  or  circumstances  of 
this  particular  case^  to  exempt  it  from  the  operatioa 
of  that  principle,  (if  not,  quite  the  contrary)  I  re-' 
ject  Mr.  Coates's  prayer,  and  c(mdemn  him  in  the 
farther  costs  of  the  present  petition. 


1822. 
MtchaelmoM 

Term. 
4th  Session. 


A  witnew  shall 


Hudson  v.  Bbavchamp. 


to  answer  as 
to  whether  he 
is  or  is  not  re* 
sponsible,    in 
some  way,  for 
the  partjr's  ex* 
pences   in 
whose  behalf 
he  is  examin« 
cdy  explieitlff. 


(On  Motian.) 

T.       ' 
HE  foHowing-  interrogatory,  among  others,  was 

administered  to  John  Stayner,  a  witness  produced 

and  examined  on  hehalf  of  Humphry  Hudson,  one 

of  the  parties  in  this  cause. 

"  Will  you  positively  swear  that  you  have  not 
advanced  any  sum  or  sums  of  money  to  the  said 
Humphry  Hudson,  or  to  any  one  on  his  behalf,  for, 
or  in  relation  to,  carrying  on  the  proceedings  in  this 
cause  ?  Are  you  not  in  some,  and  what  way,  re- 
sponsible for  the  expences  of  this  suit  ?^' 

The  witness  Stayner  had  answered  this  inter- 
rogatory as  follows  :— 

'<  He  will  swear  positively  that  he  has  not  ad- 
vanced any  sum  of  money  to  the  said  Humphry 
•Hudson,  but,  as  his  son-in*law,  has  advanced  mo- 
ney to  Mr.  Glennie,  and  to  Messrs.  Milne  and  Parry, 
lawyers,  on  his  behalf ^  in  relation  to  carrying  on 
the  proceedings  in  this  cause ; .  and  he  submits  to  the 
judgment  of  this  Right  Honorable.  Court,  that  he  is 
not  bound  to  answer  whether  he  is,  or  is  not,  re- 
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Sponsible  for  the  expences  of  this  smt,  and  as  to       1822. 
which  he  has  given  no  undertafcing."  ^'ST' 


This  answer  was   objected  to  for  insafficienty, 
and  the  Court  was  moved*   by  counsel^  to  decree     Hod»oh 
a  monition  against  the  witness,  to  answer  the  m-  Bvavchamf. 
terrogatory,  whether  he  is,  or  is  not,  responsible 
for  the  expences  of  the  suit  more  fblly. 

On  the  other  hand,  it  was  said,  as  against  the 
issue  of  the  monition,  that  the  witness  had  an- 
swered the  interrogatory  sufficiently  already,  by  im" 
j&/icafio7i-— that  the  witness  could  only  be  responsible 
for  the.  expences  of  the  suit,  in  consequence  of  hav« 
ing  given  an  undertaking  to  that  effect;  which 
undertaking,  however,  he  denied  himself  to  have 
given,  upon  oath.  But 
♦    (Per  Curiam.) 

'  I  think  that  this  witness  is  bound,  and  may  be 
compelled  to  answer  the  interrogatory  in  question 
explicitly  ;  and,  consequently,  I  direct  the  monition 
la  issue  as  prayed. 

Motion  granted. 


Lock  v.  Denner.  1022. 

■  MtchaehnoM 

(On  the  Admission  of  an  Allegat  ion.)  4th^r!ll 

Sarah    lock,    (wife    of   the   Rev.    Samuel  in  a  testa- 
Lock,   D.  D.  late  of  Famham,  in  the  county  of  fTTarie^'of 
Sarrey)  Was  the  party  deceased  in  this  cause.     On  jSnceTMe"*" 
the  4th  Session  of  Easter  Term,  an  allegation  wa]a  SJSreSecaw 

set  up  by  tJie 
other  party  is  charged,  by  the  party  pleadhug,  as  a  case  of  fraud.  Generdl  rales  as  to 
pleadiBg  IB  sucb  cases. 
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1822. 

Michaelmai 

Term. 


V, 


given  in  on  the  part  of  the  hasband  aiiid  Me  exe- 
cutor, propounding  a  certain  paper  vnrktngv  'bcnffiiigf 
date  on  the  ISth  of  June,  1831^  ai  tiie  la8ti¥ia  of 
the  deceased.  The  present  question  iarose  upbn  the 
admission  of  a  plea,  responsive  to  tiiat  aDegatioD^ 
given  in  on  the  part  of  Thomas  Denner,  a  nephew 
of  the  deceased,  and  admittsed  to  be  a  contradsctor 
to  the  said  wilL 

•    JUDOllfENT. 

Sir  JoHit  Ni:cH<iLi«« 

The  Case  mad€»  for  the  husband,  to  which  the 
pTea' before  the  Court  is  responsive,  is  long^and  spe* 
^ial.  Its  general  oufline  is  as  follows  :—-*It  pleads 
his  marrii^  with  the  deceased,  tiien  Sarah  Clinch, 
widow,  in  1810— ^A^t  the  deceased,  in  virtue  of  i^ 
marriage  settlement  which  is  exhibited,  hdd  the 
J>o^er  of  disposing  of  her  property,  then  amount- 
ing to  between  twenty  aiid  thirty  thousand  pounds^ 
by  wiil*— Ma/,  accordingly,  in  1816,  she  made  and 
executed  a  will,  through  the  agency  of  Mr.  Holiest, 
of  Famham,  her  solicitor,  bequeathing  the  bulk  of 
her  property  to  her  husband,  Dr.  Lock,  party  ia 
the  cause— -f^af,  in  1819,  whilst  her  said  husband 
was  under  pecuniary  difficulties,  and  even  conse- 
quent personal  restraint,  Mr.  Holiest  prevailed  with 
her,  by  representations  that  her  property,  if  left  to 
him,  would  go  merely  to  benefit  his  creditors,  to 
make  a  new  will  of  a  different  tenor  and  effect, 
being,  that  virtuaUy  propounded  by  her  nephe^^ 
Denner,  the  other  party  in  the  cause — that  the 
deceased,  almost  immediately,  repented  of  having 
made  this  new  will,  and  repeiUiedly  expressed,  to  her 
female  attendant.  Luff,  to  Aslet,  her  coachman, 
and  to  her  sister,  Mrs.  Dean,  her  displeasure  at  the 
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part  taken,  by  Hollestt  and  her  determination  to  1822. 
make  and  execute  a  MiW  will  coineiding,  .in  sub-  **^J««^»mi* 
staocCf  with  the  first — thatf  at  different  times,  she  x^-v**^ 
was  on  the  paint  of  invoking  theaid,  in  this<respecty  ^^'^^ 
of  diffoDent  attomies  at  Famfaam;  or  in  its  neigh-  Dmnm* 
bonrbood,  but  was  still  prevented  by  some  untowaird 
accident,  i^itil  she  became  too  ill  to  carry  her  inten^ 
tions  into  effect  tfarongb  the  agency  of  a  professionai 
adviser;  finally,  that  on  the  18th  of  June,  18^1,  the 
day  before  that  on  which  she  died,  t^e  husband,  at 
lier  earnest  intreaty,  -wrote  and  pr^ared  the  will 
now  propounded  in  Us  bdmlf ;  and  that  the  de« 
ceased  eacecuted  the.  same,  by  her  mark,  being,  at 
t|iat  time,  of  sound*  and  disposing  mind  and  me- 
mory, and  perfectly  cognizant  of  the  contents  of 
the  instoument ;  and  that  she  so  -  executed  it  in  the 
presence  of  three  witnesses,  who  subscribed  their 
names,  as  such,  to  a  common  attestation  clause.  It 
is  also  pleaded,  that  the  deceased  was,  on  several 
occasions  happening  between  the  latter  end  of 
1819,  and  the  Spring  oi  18S1,  observed  to  be  writ- 
ing memoranda  upon  small  pieces  of  paper,  four  of 
whieh  memoranda,  of  a  testamentary  nature,  plead- 
ed to  have  been  found  after  her  death  among  her 
private  papers  of  moment  and  concern,  are  exhibited } 
strongly  inferring  the  probability ^  h  priori^  that  the 
deceased  would  do  what  she  is  pleaded  to  have  ac- 
family  done,  namely,  make  or  execute  a  will,  giving 
and  bequeathing  her  property  to  her  husband  (a). 

(a)  Ttiese  tefttamentary  memoranda  were  as' follows : — 

8,L. 

Christmas  day. 

I  have  received  the  sacrament  from  my  husband— 

lie  sliall  be  exeeutor. — Sisters  200/.'r«Brothers  200f. 

XadiHraed,    * 

1819^  December. 

VOL.  I.  A  A 


SM 
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1822.  The  above  is  a  general  outline  of  the  husband'f 

1^9^^  case,  which,  as  I  have  alreddy  said,  is  loog  and 
special.  The  adverse  case  set  up  in  thifsplea,  is, 
that  th^  husband  obtained  this  will  from  the  de- 
ceased when  in  extremis,  and  in  a  state  of  utter 
incapacity^  mental  and  bodily,  by  gross  and  direct 
fraud ;  and,  in  proof  of  this,  it  branches,  out  into  a 
great  variety  of  particulars,  to  the  relevancy  of  many 
of  which  it  is  that  the  principal  objections  urged  ta 
the  admission  of  the  plea  in  its  present  state,  have 
been  addressed.  In  particular  the  plea  chaises,  that 
the  testamentary  memoranda  exhibited  on  the  part 
of  the  husband,  and  strongly  inferring,  as  I  have 
just  said,  the.  probability  of  a  will  in  his  favour,  if 
genuine,  are  mere  fabrications  or  forgeries ;  it  even 
expressly  alleges,  that  the  deceased,  who  is  stated 


I  gball  make  Dr.  Lock  my  onljr  executor — my  cloathes  to 
my  Sisters  200/.  each— Vatch  to  Francis. 

S.  Lock. 
Endorsed,  Jan^^. 

My  dear  hoaband  whole  and  sole  executor. 


Mem. 
To  Mr.  Niblety  Guilford,  to  make  my  will — ^my  husband 
executor — Brothers  and  Sisters  200Z. — Mrs.  Dean  100/. — ^no- 
thing to  any  one  else.- 

8.  Look* 
Endorsed^ 

Watch  to  frank— Cloathes  to  sister8->-Dr*  to  pay 
Mr.  Oke. 

March  6, 1821.    My  dear  husband  shall  be  my  execator^  and 
l^ave  all  I  die  possessed  of. 

S.  Lock. 

Brothers  and  sisters  200L 

Endorsed, 

Thomas  Denner  nothing  to  do  with  my  aSWrs. 
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to  have  been  a  coachman's  ^idow,  and  in  early  life       1822. 
a  domestic  servant,  was  at  all  times,  and  down  to  -^*^«^^^»^, 
the  time  of  her  death  continued  to  he,  so  illiterate, 
as  to  be  incapable  of  reading  any  written  instru- 
ment, or  of  writing  more  than  her  names ;  which  she/ 
had  been  taught  to  do,  with  great  difficulty,  by 
tracing  over  the  letters,  previously  written  >  for  her, 
of   which  her  christian  and    surname  were  com- 
posed. 

Now,  where  a  direct  fraud  is  charged  in  a  suit  ^ 
of  this  description,  as  in  the  present  instance,  the. 
party  charging  it  has,  or  should  have,  a  latitude  of 
pleading,  hardly  to  be  conceded  in  any  other  in- 
stance. Cases  of  fraud,  if  tolerably  well  concert- 
ed, are,  generally  speaking,  only  to  be  detected 
and  defeated  by  inductions  of  particulars,  many, 
perhaps,  apparently,  trivial :  so  that,  to  exclude 
these  from  a  plea  of  this  description  would  tend, 
in  effect,  to  encourage  fraud,  by  affording  it,  that 
is,  its  best  chance  for  impunity.  The  sum  or  sub- 
stance of  the  objections  taken  to  this  plea,  is,  that 
facts  are  alleged  in  it,  which  bear  too  slightly,  it  is 
said,  upon  the  point  at  issue  to  have  any  claim  to 
be  admitted.  But  in  such  a  case  it  is  difficult  to 
say,  that  any  facts  bear  too  slightly  upon  the  point 
at  issue,  which  bear  at  all— for,  of  course,  I  do 
not  mean  to  say  that  facts  are  pleadable,  which 
are,  wholly,  either  immaterial,  or  irrelevant. 

These  observations,  I  thipk,  go  to  dispose  of 
nearly  the  whole  substantial  matter  into  which  the 
objections  urged  against  the  admission  of  this  alle- 
gation, in  its  present  form,  are  resolvable.  The 
Court  will  advert,  however,  briefly,  to  one  or  two 
of  these,  by  way  of  illustration  of  the  general!  pnu«* 

▲  A  2 
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1822.       ci pies  which  it  conceives  applicable  to  the  {riead« 
*W^'  ings,  generally,  in  cases  of  this  nature, 
s^^v^w       '  For  instance,  it  is  said  that  the  deceased's  ante- 
^^^       nuptial  history-— her  situation  in  early  life,  as  a  do- 
Bkithbr.     mestic  tervant,  and  subsequent  marrii^e  to  a  coach- 
man; has  nothing  to  do  with  the  case,   and  ought 
not  to  be  pleaded.    I  eptertain  a  different  opiinon. 
It  is  pleaded,  that  Ihe  deceased  was  so  illiterate  aa 
to  be    incapable    of   writing-— in  proof,  this,  that 
the  testamentary  memoranda  exhibited,  as  I  have 
said,  on  the  part  of  the  husband,  are,  what  they  are 
alleged  to  be,  mere  fabrications  or  forgeries*    Now^ 
it  neither  is  nor  can  be  denied,  that  this  illiteracy  of 
the  deceased  is  pleadable,  as  being  a  material  fact 
iti  the  cause.     And  being  so,  I  am  of  opinion,  that 
her  early  history  and  connections  are  also  pleadable 
as  auxiliary  evidences  of  that  fact ;  to  the  Court's 
belief  of  which,  without  some  intimation  of  these, 
her    circumstances    in    after  life,  would  naturally 
preseht  a  serious,  not  to  say,  insurmounto^ble,  ob- 
stacle. 

Again— fAe7t  the  husband  was  under  difficulties, 
dnd  even,  notwithstanding  his  clerical  profession,  a 
bankrupt,  in  the  year  1810— f//a^  the  deceased's 
goods,  and  household  furniture,  secured  to  her  se-^ 
parate  '  use  by  her  marriage-settlement,  were  re- 
peatedly taken  in  execution  for  his  dehts-^that  the 
husband,  not  merely  by  undue  influence,  but  by 
harshness  and  severity,  induced,  or  compelled,  the 
deceased  to  sanction  his  applications  to  her  trustees 
for  advances  of  money— and  that  such  accordingly 
were  made  to  him,  by  the  said  trustees,  at  different 
tSmes,  to  the  amount  of  upwards  of  12,000/. — ^all 
this,  it  is-  said,  is  foreign  to  the  question  of  whether 
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tbe  deceased  executed  this  will,  and  is  advanced  in       1828. 
the  plea  for  no  other  purpose  than  to  discredit  the  -*»^^*«**** 
husband,  and,  by  consequence,  to  produce,  an  im-      n^v^ 
pression  on  the  mind  of  the  Court  unfavourable  to       ^!^ 
his  case.     If  the  Court  viewed  these  allegations  in     i>""»^ 
this  light,  it  would  instantly  reject  them.     But  I 
am  inclined  to  consider  them  in  another  point  of 
^iew.     The  will  of  1819  is,  virtually,  set  up  in  op- 
position   to   this  propounded  by  the  husband;   it 
therefore  appears  to  me,  that  they  are  material  to 
the  real  issue  in  the  cause ;  for  they  go,  as  well  to 
negative   that  part  of  the   husband's  plea  which 
charges  the  will  of  1819  to  have  been  wrung  from 
the   deceased    by    importunities,    and    false    sug- 
gestions,  as  to  shew  the  improbability,   under  all 
the  circumstances,  of  the  deceased's  revoking  ih^jt 
will,  and  disposing  of  her  property,  as  she  is  al- 
leged to  have  done,  without  restriction  or  limitation, 
in  her  husband's  favour. 

It  is  pleaded,  again,  that  when  the  deceased  had 
occasion  to  communicate  with  any  persoq  by  letter, 
she,  invariably,  employed  some  friend  or  relative 
to  write  such  letter  for  her,  to  which  she,  usually, 
snbscribed  her  names.  Th^  pleading  of  this  fact 
is  not  objected  to,  but  an  objection  is  taken  to  the 
number  of  letters,  so  written  and  subscribed,  an- 
nexed as  exhibits,  being  altogether  no  fewer  than 
eighteen,  addressed,  at  various  times,  to  her  ne- 
phew, Denner,  party  in  the  cause.  It  is  observable^ 
however,  that  these  exhibits  answer  a  double  pur- 
pose. So  far  as  the  bodies  go,  they  are  material 
in  support  of  the  deceased's  incapacity  to  write, 
•and  invai^iable  employment  of  a  third  party  to  con^ 
duct  her  epistolary  correspondence;    an  inference 
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18^2.       ift^hich   could   not  be  fairly  deduced  from  liierely 
MickaeUim  one,  or  two,  exhibits  of  this  description.      So  far, 
again,  as  the  signatures   are  concerned,  these  ai^ 
serviceable  in  another  way.  -  For  it  is  pleaded,  that 
the  testamentary  memoranda  exhibited  on  the  part 
of  the  husband  will  appear,  on  a  careful  compari- 
son, not  to  have  been  written  by  one  and  the  same 
party  who  signed  these  exhibits ;  that  party  being, 
expressly  so  pleaded,  the  deceased   in  the  cause. 
Now,  if  evidence  of   hand-writing  by  comparison 
be  admissible  at  all,  which  it  is  too  late  to  make 
a  question  of,    at  least  in  these  Courts,  the  more 
numerous  the  standards  of  comparison    furnished 
are,   the  more  satisfactory  that  evidence   is  likely 
to  be.       So   that,    considering  the  double    use   to 
which  these   letters    are  appUcable,  I  am  not  dis- 
posed to  think  the  number   exhibited,   under  the 
•circumstances  of  this    case,    considerable  as  it  is, 
altogether  excessive,  or  objectionable. 

Again,  it  is  pleaded  that  Sarah  Luff,  and  Betty 
Limpus,  two  of  the  subscribed  witnesses,  have  re- 
peatedly declared,  that  they  were  desired  to  attest 
•the  pretended  will,  by  the  husband.  Dr.  Lock — ^that 
the  witness,  Linipus,  placed  her  mark,  without 
knowing  the  nature  of  the  instrument  which  she  was 
attesting— -and  that  no  conversation  whatever  respect- 
ing a  will,  or  the  contents  thereof,  passed  between 
the  deceased  and  those  about  her,  at  the  time  of  the 
pretended  execution,  she  being  then  in  a  dyin^ 
^tate.  The  objection  taken  to  this  part  of  the  plea 
is,  that  it  goes  merely  to  introduce  "  declarations^"* 
which,  the  Court  has  been  told,  it  is  hazardous  to 
admit,  and  which,  when  admitted,  are  of  little  im* 
port.    As  evidence  of  fact,  I  grant  this  to  be  true 
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of  declaiatioiw ;    but  I  understand   them   to    be      .1S99* 
pleaded,   in   this  case,    as  evidence  to  character ;      y^^n, 
and  as  evidence  to  character,  it  is  a  known  rule,     v^^v-^/ 
*  that  declarations  are  Teceivable  in  all  cases.    It  has       ^^^'^ 
always  been  held,  that  the  credit  of  a  witness  might     Diimsft. 
be  impeached,  by  shewing  him  to  have  made  state- 
ments out  of  Court,  contrary  to  what  he  has  sworn. 
•For  the  purpose  of  impugning  the  testimony  (pre^ 
-sumed)    of    Luff    and    Limpus,    these    *'  declara- 
tions*' may  deariy  be    pleaded,    and  must  go  to 
.  proof. 

Lastly,  it  being  pleaded  that  Luff,  upon  quitting 
his  service,  was  established  in  business  as  a  milliner 
by  Dr.  Lock,  near  his  own  house,  at  Farnham; 
and  that  he  pays,  or  is  responsible  for,  the  rent  of 
her  shop— this  also  is  objecited  to  as  having  no 
bearing  upon  the  question.  The  husband,  it  is 
said,  might  surely  advance  an  old  servant  of  his 
deceased  wife,  without  being  suspected  of  bribing 
her  to  give  false  evidence,  even  though  she  happens, 
necessarily,  to  be  a  witness  in  his  cause.  To  some 
extent  I  admit  this ;  and  if  the  witness  referred  to 
in  this  article  were  a  mere  casual  witness,  in  an  or- 
dinary cause,  I  should  be  disposed  to  reject  it. 
But  the  features  of  this  case  are  somewhat  extra- 
ordinary J  in  particular,  here  is  a  charge  of  gross 
and  direct  fraud— >K)f  g^oss  and  direct  fraud  to 
which,  if  it  be.  Luff  must  be  privy,  from  the 
whole  complexion  of  the  husband's  plea.  She  is 
not  only  a  subscribed  witness  to  the  will,  real  or 
pretended,  but  she  is  vouched  as  a  witness  to  nearly 
every  material  fact  in  the  allegation  which  pro- 
-pounds  it.  Now,  I  do  think,  that  every  circum- 
stance, hpwever  slightly  and  collaterally  only,  affect* 
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ing  the  credit  or  character  of  such  a  witoess  ia  sudi 
a  case,  may  be  fairly  pleaded* 

Upon  the  whole,  then,  the  Court  is  disposed  to 
consider  the  entire  substance  of  this  allegation  ad- 
missible. As  the  present^  however^  is  a  case  which 
must  necessarily  spread  out  into  a  great  quantity  of 
matter,  it  is  peculiarly  desirable  to  compress  the 
allegation  into  the  narrowest  possible  compass  with- 
in which  all  the  relevant  facts  can  be  fairly  and  ade- 
quately stated.  It  appears  to  me,  that  it  }>  objec- 
tionable in  this  particular  in  no  common  degi'ef, 
and  that  it  may  be  materially  reduced  in  bulk, 
without  any  substantial  curtailment,  by  .the  process 
which  I  am  about  to  suggest.  Its  actual  application 
would  possibly  be  attended  with  little  benefit  in  the 
present  case,  as  nearly  the  whole  extra  expence  oc- 
casioned by  the  diffuse  mode  of  pleading  practised 
xsk  this  instance,  nray  have  been  already  incurred. 
Still,  it  may  be  fit  that  the  Court  should  suggest  it ; 
in  order  to  recommend  its  application  in  future^  «i- 
milar^  cases. 

In  the  first  place,  then,  this  allegation  would  be 
materially  compressed,  without  any  curtailment  in 
point  of  substance,  by  omitting  to  recite  the  articles 
contradicted.  The  mere  recitation  of  one  article 
only  of  the  former  plea,  contradicted  in  the  present^ 
occupies,  I  observe^  five  sides  of  paper.  This  is 
quite  unnecessary,  and  very  objectionable,  especially 
where  it  runs  to  this  extreme  length.  It  would  be 
quite  sufficient  to  plead,  generally,  that  in  opposir* 
tion  to  such,  or  such,  an  article  of  the  plea  given 
in  by  the  other  party,  the  party  proponent  alleges 
and  propounds,  &c.,  and  so,  to  go  on  pleading  con- 
tradictory facts. 
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Bat,  secondly,  this  allegation  might  be  still  far-       18^. 
ther,  usefully,  abridged  by  not  pleading,  seriatim  *2Wm!^ 
that  is,  contradictory  facts  even,  which  the  party 
can  produce  no  witness  to,  and  in'  respect  to  which 
he  can  entertain  no  reasonable  hope  of  deriving  any 
benefit  from  the  answers  of  the  other  party.    For 
instance,   the  21st  article  of  this  allegation  is  made 
to  Extend  over  several  sheets  of  paper,  by  the  state- 
ment, furnished  by  the  party  who  propounds  ii^  re- 
lative to  the  immediate  factum  of  the  disputed  in- 
strument, being  negatived  seriatim.    As  thus— that 
the  said  deceased  <<  did  not,  upon  the  said  5th  of 
June,  1821,  the  day  of  the  date  thereof,  give  verbal 
instructions  and  directions  to  the  said  Samuel  Lock, 
party  in  this  cause,  to  make  and  prepare  her  will*-*- 
nor  did  the  said  Samuel  Lock  make  and  prepare  a 
will  for  the  deceased  to  execute,  pursuant  to  such 
instructions,  and  directions— *nor  was  the  same,  af- 
ter being  prepared  for  execution,  read  over  to,  or 
by,  the  said  Sarah  Lock,  deceased-— nor  did  the 
said  deceased  know,  or    understand,   the    contents 
thereof,  and  like  and  approve  of  the  same— nor  did 
she  (being  from  weakness  incapable  of  subscribing 
her  name)  set  her  mark,  and  affix  her  seal  thereto, 
or  publish  and  declare  the  same  as  and  for  her  last 
will,  &c.  &c/'     The  party  tendering  the  allegation, 
plainly,  relies  for  success  upon  being  able  to  prove, 
not  this  string  of  negatives,  but  the  one  affirmative 
fact  pleaded  at  the  conclusion  of  the  article,  incon- 
nstent  with  the  whole  adverse  statement  respecting 
the  factum  of  the  alleged  will—namely,  that  the 
said  deceased  ^'  was,  on  the  said  5th  day  of  June, 
J  831,  had  been  for  some  time  before,  and  always 
afterwards  continued  to  be,  of  unsound  mind,  me- 
mory and  understanding,  and  utterly  incapable  (^ 
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M^l^^i  ^^^  serious  or  rationai  act,  requiring  thought^ 
Term.  judgment,  and  reflection/'  And  this  being  so,  I 
apprehend,  that  it  would  have  been  quite  sufficient 
for  the  party  to  have  pleaded  this  one  affirmative 
fact,  without  pleading  the  string  of  negatives  which 
precedes  it  at  all,  or,  at  least,  without  pleading  these 
negatives  seriatim,  and  in  detail. 

And  here  I  may  further  observe,  that  it  is  at  best 
-  useless  ia  pleading,  generally  speaking,  to  contra- 
dict, in  detail,  any  statement  which  can  only  be 
spoken  to  by  witnesses  vouched  to  sustain  it  in  the 
adverse  plea.  The  party  pleading  in  such  case, 
either  does,  or  does  not,  make  his  vouchees  wit- 
nesses. If  he  does,  the  other  party  can  get  .at  their 
evidence  much  more  usefully  to  himself  by  cros&- 
examinitig  these,  than  by  re-producing  them  upon 
a  counter-plea ;  and  merely  to  counterplead,  with- 
out re-producing  them  (these  being  supposed  the 
only  capable  witnesses  to  the  statement),  would  an- 
swer no  end.  If,  on  the  other  hand,  the  party 
pleading  does  not  make  his  vouchees,  witnesses,  still 
the  omission  of  s,  formal  counter-plea,  as  to  the 
particular  statement,  can  do  no  injury,  generally 
speaking,  to  the  other  party  :  for  if  persons  are 
vouched  in  a  plea,  without  being  made  witnesses, 
the  party  vouching  them  not  merely  /ails  in  proof, 
but  the  ordinary,  at  least,  inference  is,*  that  the 
persons  vouched  would,  if  made  witnesses,  have 
contradicted  the  plea.  I  can  easily  conceive  the 
above  liable  to  many  exceptions— still  I  apprehend 
it  to  hold,  as  a  general  rule. 

With  these  observations,  which  may  be  applied 
or  not  to  the  reform  of  this  particular  allegation,  at 
the  discretion  of  the  counsel  on  both  sides,  as  for 
the  pre^nt,  I  jadmit  the  allegation. 
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1822« 

Bbll  ».  Armstrong.  -^'^^fe*"^ 


{On  Petition.) 


Bjre-day. 


fVlLLIAM  BELL,  formerly  of  Upper  George  AD«tofkii^ 
Street^  Portman  Square,  but  late  of  the  Nunnery,  tMud  in  pro- 
.at  St.  Margaret's^    in  Buckinghamshire,  was  the  common  form" 
party  deceajsed  io   this  cause.      He  died  in  July,  J^^i^  *7i 
1818 ;  and,  i|i  December,  1820,  probate  of  his  will,  ^j!^!^^^^^ 
dated  the  14th  of  April,  1817,  was  taken,  in  com-  wui,  maystiu. 
mon  form,  by  Richard  Artnstrong,  as  sole  executor,  caii  in  tach 
and  residuary  legatee.  5~t'fc"i 

In  April,  1882,  a  citation  issued  at  the  suit  of  SirC^^ 
John  Bell,  the  brother,  and  only  next  of  kin,  and  one  wiiipCT*  ««rtef, 

*    ^  ■  J  '  first  hrtmgtng 

of  the  executors  and  substituted  residuary  legatee  in  the  legacy 
named  in  a  former  will  of  the  deceased  dated  the 
.21st  of  November,  1815,  against  the  said  Richard 
Armstrong  (respectiTely  parties  in  the  cause),  to 
bring  in  probate  of  the  latter  will,  that  of  April, 
1817,  and  shew  cause  why  the  same  should  not  be 
revoked ;  and  why  the  will  itself  should  not  be  pro- 
nounced null  and  void.  Mr.  Armstrong  appeared 
to  this  citation,  under  protest ;  and  the  present  ques- 
tion arose  upon  the  merits  of  that  protest,  subse- 
quently extended  into  an  act,  which  act  had  also 
been  written  to  on  the  part  of  the  next  of  kin. 

For  the  party  cited  it  was,  in  substance,  alleged, 
that 

William  Bell,  the  deceased,  left  his  house  in 
the  neighbourhood  of  Portman  Square,  for  the  be- 
nefit of  his  health,  in  the  beginning  of  March, 
1817,  and  took  tip  his  residence  at  that  of  George 
Saunders,  with  whom  he  had  been  long  previously 
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182ft.  acquainted,  in  the  neighbourhood  of  Hemel  Hemp- 
MMkaek^us  gtead,  where  he  died,  in  July,  1818,  having  first 
\^^^^  duly  made  and  executed  his  last  will,  dated  14th 
^^J^^  April,  1817,  wherein  he  appointed  Richard  Arm- 
Abmstrono.  strong,  the  party  cited,  his  sole  executor,  and  resi- 
duary legatee— V//^/  the  said  Richard  Armstrong,  on 
or  about  the  15th  of  March,  1817,  communicated 
to  John  Bell,  the  other  party  in  this  cause,  then  re- 
sident in  Cumberland,  intelligence  of  such  his  bro- 
ther's removal ;  having  previously ,  (to  wit,  on  or 
about  the  1 1th  day  of  February,  1817)  acquainted 
him  with  his  said  brother's  precarious  state  of  health, 
and  incapacity  to  manage  his  afiSaiirs  (an  incapacity 
from  which  he  afterwards,  for  a  time,  recovered), 
and  advised  him  to  come  to  town,  as  upon  that  vlo^ 
counir^t hat  after  the  deceased  had  made  his  will  as 
aforesaid  (namely,  about  the  22d  or  23d  of  April,  in 
that  year),  the  said  John  Bell  arrived  in  London, 
and  was  informed  by  the  said  Richard  Armstrong 
(till  then  personally  a  stranger  to  him),  that  the  said 
deceased  had  made  his  will  since  he  had  been  at  the 
house  of  the  said  George  Saunders ;  and,  at  the 
same  time,  was  recommended  by  the  said  Richard 
Armstrong,  to  go  down  to  the  said  George  Saun- 
ders's, in  Older  to  see,  and  communicate  with,  hig 
said  brother— -Mat  the  said  John  Bell  acc6i*dingly 
went  to,  upon  the  following  day,  and  remained  at, 
the  said  George  Saunders's  till  the  next  morning  ; 
on  which  occasion,  he  had  full  opportunity  of  see- 
ing, and  conversing  with,  his  said  brother,  and  of 
making  any  inquiries  he  might  think  fit  relative  to 
his  said  will,  or  upon  any  other  Huh^ectF^hat  in  the 
latter  part  of  1817,  the  deceased,  having  sustained  at 
relapse,  was  gradually  reduced  to  a  state  of  imb^- 
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eility,  in  which  state,  certain  pretended  codicils  to       1823; 
the  wiU  of  1817,  were  procured  from  him,  the  vali-  ^*j£jj^ 
dity  of  which,  respectively,  was  contested  by  the  said      wiv^^ 
Richard  Armstrong  in  two  suits  lately-  depending       ^'^^ 
m   this  (the   Prerogative)   Courts    described^  re-  AufiMM. 
spectively,  as  **  Maddy  and  Scott  v.  Armstrong/' 
and  "  Armstrong  v.  Saunders''— fA^  the  first  of 
sach  suits  was  depending  from  August,  1818,  to 
February,  1820,  when  the  codicil  propounded  in  it 
was  pronounced  to  be  null  and  void ;  shortly  after 
which,  the  second  commenced,  but  was  voluntarily 
abandoned  by  the  party  defending  it  towards  the 
close  of  the  said  year  (a) — that^  in  the  December 
of  that  year,  probate  of  the  said  will  was  taken  by 
tibe  said  Richard  Armstrong,  of  which  he  remained 
in  the  undisturbed  possession  till  May,  1 833-^^Atf /, 
shortly  after  the  said  deceased's  death,  the  said  John 
Bell  came    to  Liondon,  and  was  informed  of  the 
said  wiU,  and  pretended  codicils ;  when,  and  after- 
wards, he  expressed  his  entire  acquiescence  in  the 
said  will,  and  his  hope  that  the  said  Richard  Arm- 
strong would  ^  succeed  in  his  opposition  to  the  said 
pretended  codicils'^that  the  said  John  Bell  had  full 


.  (a)  By  the  will  of  1817,  the  residue,  after  payment  of  lega- 
cies (among  which  were  legacies  to  George  Sannders  and  his 
family,  to  the  amount  of  1500/.),  was  bequeathed  to  Richard 
Armstrong.  That  residue  was  now  alleged^  in  real  and  per- 
sonal property,  to  amount  in  Talue  to  17,000£i  By  the  Jirtt  co^ 
dicil,  the  residue  was  purported  to  be  given  equally  betw.een 
-Armstrong  and  Saunders*— and  by  the  second,  the  whole  of  the 
vendue  was  given  to  Saunders  and  his  family,  and  only  a  legacy 
of  lOOOl.  to  Armstrong.  The  first  of  these  oodieik  was  dated 
in  July,  1817 — ^the  second  (the  codieil,  that  is,  jSr»^i  propounded, 
viz.  in  the  suit  of  **  Maddy  and  Soott  v.  Armatrong'Of  in  Marcb^ 
1818. 
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1882.      kilowleclge  of  all  the  proceedings  had  in  tins,  (the 
MuAaelmoB  Prerogative)  Court,  in  the  two  suits  aforesaid,  re- 
\^^^      specting  the  validity  of  the  said  codicils,  and  had 
BsLi.       ample  opportunity  of,  at  the  same  time,  disputing 
ABMtraoKo.  that  of  the  said  will,  had  he  been  so  disposed-— tAat 
the  existence  of  a  copy  of  the  deceased's  former 
will,  of  November,  1815,  in  which  the  said  John 
Bell  was  named  an  executor  and  the  substituted  re*- 
siduary  legatee,  was  communicated  to  the  said  John 
Bejl,  immediately  after  the  deceased's  death,  who 
then  declined  haying  the  same  brought  forward— 
and,  lastly,  thai  the  said  John  Bell  had  taken  and 
accepted,  from  the  said  Richard  Armstrong,  after 
probate,  the  balance  (a)  of  a  legacy  of  500/.   be- 
queathed to  hiin  by  that  very  will,  the  validity  of 
which  he  was  now  seeking  to  overthrow.     Under 
these  circumstances,  it  was  prayed  that  the  Judge 
would  pronounce  for  the  protest,  and  dismiss  the 
suit. 

In  opposition  to  this  prayer,  it  Was,  in  substance, 
alleged,  for  the  party  who  took  out  the  citation^ 
that 

The  said  ileceased  did  not  leave  his  house,  of  his 
own  accord,  as  for  the  benefit  of  his  health  or 
otherwise,  at  the  time  specified  on  behalf  of  the 
other  party,  for  that  of  the  said  George  Saunders ; 
but,  that  he  was  carried  away,  for  )sinister  purposes^ 
in  pursuance  of  a  plan  formed  by,  and  between, 

(a)  Namely,  200f.  The  sum  of  300/.  on  accomit  of  the  le- 
gacy of  5002.,  to  which  he  was  entitled  uider  the  will,  had 
been  advanced  to  him,  pending  the  suit,  by  the  adminiatrator 
pending  the  suit,  who  was  aotboriised  in  that  behalf  by  the  said 
Richard  Armstrong,  jointly  with  the  other  parties  to  the  aui^ 
Maddy  and  Scott.  .   . 
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Bichard  Armstrong,  the  other  party,  and  the  said  1822. 
George  Saunders,  to  get  the  said  deceased  into  their  ^^^^^^' 
power,  and  possession,  and  to  take  advantage  of  w^,^^ 
his  childish  and  imbecile  state,  in  order  to  obtain  a  ^^y' 
will  from  him  in  their  favour — that  the  pretended  Abmsteoiis, 
will  of  April,  1817,  was  not  duly  made  and  executed 
by  the  deceased ;  and  that  the  same  was  prepared 
from  instructions  furnished  by,  and  in  the  hand- 
writing of,  the  said  Richard  Armstrong^ — that  the 
said  John  Bell,  at  the  time  of  his  visit  to  his  said 
brother,  at  Hemel  Hempstead,  although  aware  that 
he  had  made  a  will,  was  ignorant  of  the  contents 
thereof,  and  in  whose  favour  the  same  was  made— « 
that  he  had  no  adequate  opportunity  of  communi- 
cating with  his  said  brother,  whom  he  found  in  a 
yery  weak  and  imbecile  state  both  of  mind  and 
body,  on  that  or  any  other  subject,  upon  the  occa- 
sion of  such  visit,  by  reason  that  the  said  George 
Saunders,  his  wife,  or  one  of  his  family,  was  about 
the  deceased  nearly  the  whole  time  the  said  John 
Bell  ^as  with  him  ;  and  that  he  was  the  less  anxi- 
ous upon  that  head,  as  confiding  in  the  assurances 
of  the  said  Richard  Armstrong,  thstt  his,  the  said 
John  Bell's,  interests  should,  at  all  events,  be  con- 
sulted and  provided  iov—thcA  if  the  said  John  Bell 
ever  expressed  an  acquiescence  in  the  provisions  of 
the  said  pretended  will,  or  a  wish  that  the  said 
Richard  Armstrong  might  succeed  in  his  (^position 
to  the  said  pretended  codicils,  he  did  so  in  the  ex- 
pectation, created  by  die  assurancies  of  the  said 
Richard  Armstrong,  that  if  he  succeeded,  he  would 
divide  the  said  deceased's  property  among,  or  would 
otherwise  most  materially  benefit  with  it,  the  family 
of  the  said  deceased ;  for  which  family^  he  some* 
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IBM-       times  declared,  that  he  was  "  fighting,*'  and  not  for 
Mieha^mM  |jjg  ^^jj  particular  emolument— /Atf^  the  said  John 

'''^^  Bell  had  no  knowledge  whatever  of  the  will  of  No- 
vember, 1815,  or  the  copy,  prior  to  the  month  of 
June,  1821,  whien  the  latter,  the  cc^y,  was  commu- 
nicated  to  him  by  William  Harding,  by  whom  the 
same  had  been  taken,  or  made,  at  the  express  in- 
stance of  the  deceased,  in  the  year  1816  (a). 

In  a  rejoinder,  on  the  part  of  Mr.  Armstrong,  it 
was  denied  that  he  thfe  said  Hichard  Armstrong  had 
ev^  expressed  himself  in  a  manner  which  ought  to, 
or  could,  have  led  the  said  John  Bell  to  believe  that 
he  would  divide  the  deceased's  property  among  his 
relatives,  in  the  event  of  succeeding  in  his  opposi- 
tion t^  the  pretended  codicils;  but  it  was  alleged, 
that  the    said  Richard  Armstrong,  having  deter- 

(a)  The  original  of  whioh  said  will,  after  being  so  copied,  was 
deposited  in  the  deceased's  iron  chest,^  the  key  of  which  was 
alleged,  by  the  next  of  kin,  to  have  been  taken  from  the  de- 
ceased's pocket,  by  Elizabeth  Saunders,  wife  of  George  SauH 
ders,  in  the  latter  end  of  June,  1817,  and  to  have  been  delivered 
to  the  said  Richard  Armstrong,  for  the  purpose  of  opening  the 
said  chest—that  the  said  Richard  Armstrong  came  to  London 
therewith,  and  went  to  the  house  of  the  said  deceased ;  a  few 
days  after  which,  the  said  chest  was  carried  from  the  deceased's 
dwelling-honse  to  the  house  of  the  said  George  Saunders,  in 
one  of  hii  carts — lastly,  that  on  the  said  William  Harding 
making  inquiries  of  the  said  Richard  Armstrong  concerning  the 
said  will,  a  few  days  after  the  deceased's  funeral,  the   said 
Bidhard  Armstrong  said,  tjiat  **  it  had  not  been  found.*'    The 
anawer  to  these  allegations,  on  the  part  of  Mr.  Armatroi^ 
merely  was,  -that  the  key  of  the  said  cheat  ^*  had  been  in  his 
possession  in,  or  about,  the  month  of  June,  1817,  but  that  it 
had  been-  returned  to  Saunders,  without  being  made  use  of, 
or  the  chest  having  been  opened  by  him,  the  said  Richard  Arm- 
atrong." 
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mined  to  oppose  the   said  codicils,    did  make  an       1822.' 
offer  to  the  said  John  Bell  to  share  the  whole  pro-  ^'J^""" 
perty,  in  the  event  of  being  successful^  provided  the      v^v^^ 
said  John  Bell  was  willing  to  incur,  jointly  with       ®^" 
him,  the  trouble  and  expence  of  opposing  the  said  Armotbomg. 
codicils ;  which  offer^  however,  the  said  John  Bell 
declined  to  accept }  expressing  at  the  same  time  l>is 
entire  concurrence  in « the  bequest  of  the  property 
(as  bis  said  brother  had  thought  proper  to  make  it) 
to  the  said  Richard  Armstrong. 

Judgment.— Sir  John  Nicholl. 

William  Bell  died  in  July,  1818,  leaving  a  win- 
dow (a),  and  John  Bell,  his  brother,  anct  only  next 
of  kin.  In  the  month  of  December,  1820,  probate 
of  his  will,  dated  on  the  14th  of  April,  1817,  was 
taken  by  Richard  Armstrong,,  the  sole  executor 
named,  in  it,  in  common  form,  with  the  perfect 
cognizance,  it  must  at  least  be  admitted,  of  the  de-* 
ceased's  brother,  Mr.  John  Bell. .  In  the  month  of 
April,  however,  in  the  present  year,  1822,  a  citation 
issued,  at  the  instance  of  this  brother,  calling  upon 
the  executor  to  bring  in  probate  of  this  will  so 
taken,  and  to  shew  cause  why  the  same'  should  not 
be  revoked,  and  declared  null  and  void.  Mr.  John 
Bell,  the  applicant,  appears  not  only  in  the  charac- 
ter of  the  sole  next  of  kin  of  the  deceased,  but  in 
that  also  of  one  of  the  executors,  and  the  substi- 
tuted residuary  legatee,  in  a  former  will  of  the  de- 

(a)  This  widow  was  admitted  to  have  been  under  restraint, 
as  non  compos,  from  a  period  anterior  to  the  death  of  thfi  de- 
ceased in  thQ  cause.  What,  the  Court  inquired»  in  the  course 
of  the  argument,  was  to  prevent  ker,  or  some  one  in  her  behalf, 

from  calling  in  the  probate,  and  putting  the  executor  on  proof 

of  the  will  ? 

VOIi.  I.  B   B 
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.19^*       ceased;  dated  in  November,  1816^  a  copy  of  whicb 

*7Vm.  ^'  i^^^  ^^^  constat  vhat  has  become  of  the  original), 

w%^^      is  annexed  to  his  affidavit  of  scripts. 

BM.L  Tq  tj,e  citatioij  so  taken  out,  the  party  cited  has 

ARH9TRoif4i.  appeared    under    protest—alleging    grounds    upo& 

which  he  insists  that  the  brother  has  forfeited  lus 
right  of  putting  him  on  proof  of  the  vi^ill,  per  testes^ 
These  alleged  grounds  have  produced  a  counter- 
statement  from  the  brother,  upon  which  the  execQ-> 
tor  has  rejoined ;  and  the  question  for  the  Court  to 
determine  is,  whether,  under  the  circumstances 
stated  upon  the  one  side  and  upon  the  other,^'  the 
brother  is,  or  is  not,  barred  from  putting  the  exe- 
cutor on  proof,  per  testes^  of  the  wilK     Now, 

Next  of  kin,  as  such  merely,  are  entitled  to  call 
for  proof,  per  testes^  of  any  deceased's  will,  of 
common  right.  If,  indeed,  the  executor  propounds 
and  proves  it,  per  testes,  of  himself,  which  he  may 
do-— duly  citing  the  deceased's  next  of  kin  to  '^  see 
proceedings f^'^^^M  next  of  kin,  so  cited,  genarally 
speaking,  are  thereby  for  ever  barred.  Nay,  if  he 
so  propounds,  and  proves  it  against  certain  only  of 
the  deceased's  next,  of  kin,  without  having  cited 
them  aUy  the  others,  even  though  uncited,  if  to  a 
certain  extent  privy  to,  and  aware  of,  the  suit, 
shall  not  put  the  executor  on  proof,  per  testes^  of 
the  will,  so  once  already  proved,  a  second  time. 
This  was  the  case  of  Newell  and  King  v.  Weeks^ 
decided  here  in  Hilary  Term,  1814  (a),  the  prin« 
ciple  of  which  has  been  recognized,  and  acted  upon, 
in  other  instances. 

But  no  such  bar  to  the  exercise  of  this  common 

(a>  See  caae  of  Newell  and  King  v.  Weeks,  2  Phillimore^ 
p.  224. 
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right  on  the  part  of  the  next  of  kin,  exists  in  the       1822. 
present  case,  that  I  am  able  to  discover.     The  will  ^^''J^^^^ 
itself  has  never  been  propounded-^its  validity  has      wv-^ 
never  been  put  in  issue  by  any  party.    In  the  suits       *■"* 
respecting  certain  supposed,  or  pretended,  codicils^  ARMtTRONe, 
lately  depending  in  this  Court,  no  party  was  before 
it  who  had  an  interest  to   controvert  its  validity ^ 
Not  Hke  supporters  of  the  codicils,  respectively— on 
the  contrary,  the  will  was  the  very,  basis  of  the  in* 
struments  which  they  were  seeking  to  substantiate. 
The  brother,  again,  had  no  inducement  to  intervene 
in  the  suits  touching  the  validity  of  these  codicils— » 
if  the  codicils,  or  either  of  them,  were  established, 
there  was  an   end  of  any  possible  interest  that  he 
could  have   to  impugn  the  will.     But  the  codicils 
being  both  set  aside,  he  has  a  manifest  interest  to 
impugn  if-^an  interest  which,  I  am  not  of  opinion 
that  he  is  barred  from  pursuing,  by  what  the  exe- 
cutor  has  alleged,  giving  him  credit  even  for  the 
troth  of  the  whole  of  his  protest. 
•    Much  is  insisted  in  the  protest,  on  the  brother's 
(acquiescence  in  the  executor's  taking  probate  of  the 
wilt.     Now,  without  at  all  adverting  to  the  grounds 
upon  which  that  acquiescence  is  said  to  have  been 
founded,  I  may  observe,  that  a  mere  acquiescence 
^that  is,  an  acquiescence  accounted  for  by  no  spe- 
cial circumstances),  on  the  part  of  the  next  of  kin, 
to  an  executor's  taking  probate,  is  no  bar  whatever 
td  his  calling  it  in,   and  putting  the  executor  on 
proof  of  the  will.     If  it  were,  no  probate  could  be 
called  in  by  a  next  of  kin,  unless  immediately  upon 
its  becoming  known  to  him  that  probate  had  been 
taken — the  very   contrary  of  which,  is  matter  of 
every  day's  experience. 

B  B  2 
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1822.  Nor,  again,  is  acquiescence  a  bar,  even  though 

Tcm.  accompanied,  as  in  this  case,  by  receipt  of  a  legacy, 
N-^^'^/  under  the  very  will  sought  to  be  controverted.  This 
^■"  has  been  determined  in  a  great  variety  of  cases. 
Arm8trom«.  For  instance,  in  that  of  Core  and  Spencer,  which 
occurred  here  in  1796,  where  Spencer,  the  executor. 
Was  cited  to  bring  in  the  probate  of  a  will,  taken 
in  1788,  eight  years  before,  at  the  suit  of  Core, 
M'hose  mother  had  received  an  annuity  under  that 
will  for  five  of  the  eight  years,  and  she,  Core,  her- 
self, her  mother  dying  at  the  end  of  the  fifth  year, 
for  the  remaining  three.  Spencer,  in  that  case,  ap- 
peared under  protest,  as  the  executor  has  in  this, 
and  contended,  that  Core  was  barred  from  putting 
him  on  proof  of  the  will.  But  the  Court  thought 
otherwise,  and  over-ruled  the  protest.  That,  how- 
ever, was  an  infinitely  stronger  case  to  build  this 
argument  upon  than  the  present,  if  mere  acqui- 
escence and  receipt  of  a  legacy  could  bar.  In  the 
judgment  delivered,  by  my  predecessor  (a),  in  the 
case  of  Core  and  Spencer,  he  adverted  to  various 
cases  (^),  all  authorities  to  the  same  point.  At  the 
same  time,  it  was  held  in  every  one  of  these  (and 
indeed  they  were  principally  cited,  in  that  case  of 
Core  and  Spencer,  for  the  purpose  of  shewing), 
that  the  legatee  must  bring  in  his  legacy,  before 
being  permitted  to  contest  the  will — ^under  the  au- 
thority of  which,  I  hold,  that  I  am  bound,  in  over- 
ruling this  protest,  to  direct  the  legacy  to  be 
brought  in,  before  the  brother  proceeds.  The 
bringing  in  of  his  legacy  will  be  a  test  of  the  since- 

(a)  Sir  William  Wynne. 

(h)  Pjre6nch  v.  Palmore,  formerly  Pyefinch,  Prerog.  1767. 
Ashby  V.  Hay  and  Thrale^  Prerog.  1768.  Legge  and  others  v. 
Brookman,  formerly  Cowdcry,  Prerog.  1777. 
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rity  of  his  opposition  to  the  validity  of  the  will ;       1822. 
and  will  prove  it  to  be  not  merely  vexatious.    At      ^ygrm?^ 
the  same  time,  it  will  be  a  security  to  the  executor,      wn^<^ 
in  case  of  the   next  of   kin  being  condemned  in        ^""^ 
costs  :  for  I  hold,  that  a  next  of  kin  (or  the  execu-  Arxsthom. 
tor  of  a  former  will,  for  the  same  reasons  apply  in 
both  cases),   who  calls  in  a  probate,    once  taken, 
even  thqugh  in  common  form,  and  puts  the  executor 
upon  proof,  per  testes^  of  his  will,  does  it  at  the 
peril  of  costs— his  ordinary  exemption  from  liability  . 
to  costs  upon  such  occasions,  not  extending  to  one 
of  this  particular  description. 

The  case  of  nearest  resemblance  to  the  present, 
in  which  a  protest  was  admitted,  and  the  executor 
dismissed,  is  that,  which  has  been  cited  in  the  ar- 
gument, of  '*  Hoffman  and  White  v.  Norris(fl)." 
At  the  same  time,  though  similar  to  it  in  one  im* 
portant  feature,  it  is  distinguished  from  it,  in  a 
great  variety  of  particulars.  It  is  true,  that  in 
that,  as  in  this,  case,  the  will  had  never  been  pro- 
pounded, and  probate  had  been  taken  only  in  com- 
mon form.  In  that  case,  however,  there  had  been 
an  acquiescence,  not  even  attempted  to  be  ac^ 
counted  for  by  any  special  circumstances,  of  nine 
years.  In  a  suit,  too,  in  Chancery,  arising  out  of 
that  will,  soon  after  probate,  Hoffman,  the  next  of 
kin  taking  out  the  citation,  in  his  answers  had  ad- 
mitted both  the  will  and  the  probate  (A) — a  decree 
in  Chancery  had  followed,  operating  upon  a  lapsed 
legacy  in  that  will — and  under  that  decree  (not  as 
upon  an  intestacy)  Hoffman  had  persisted  in  acting 

(a)  See  2  Phtllimorc,  230. 

(6)  Namely,  by  stating  in  his  answers,  that  he  believed  the 
deoeased  to  have  made  his  will,  and  that  tl^e  will  had  been  duly 
proved. 
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.'1822.      for    five    years    together— namely,    by    receiving, 
^TemT^  during  all  that  time,  interest  upon  a  portion  of  such 
w^/«w      lapsed  legacy »   to  Trhich   he  was   entitled   in   his 
^^       character  as  next  of  kin.     The  will  itself,  again, 
Akmstrono,  had   been  written    by  the    deceased    himself,    all 
iproprid  manu,  nearly  five  years  before  his  death, 
in  India— and  not  a  circu^istance  was   even  sug- 
gested, which  could  excite  a  reasonable  suspicion 
*or  doubt  of  its   genuineness   and  validity   in  that 
'Case.     Here,  on  the  contrary,  independent  of  other 
obvious  distinctions,  the  will  itself  is  by  no  means 
devoid  of  suspicion f  on  the  face  of  the  transaction ; 
.although  (if  I  have  a  right  impression  of  the  ge- 
neral complexion  of  the  evidence  taken  in  the  suit 
respecting  the  validity  of  the  codicil),  there  may  be 
no  great  prospect  of  the  next  of  kin   opposing  it 
^niccessfully.     It  is  admitted,  that  the  deceased,  at 
the  time  of  executing  the  will,  was  in   a  state  of 
considerable  general  debility'^the  instructions   are 
4n  the  hand-writing  of  the  executor,  and  party  prin- 
cipally benefited— lastly,  a  codicil  made^   after  no 
very  long  interval,   has  been  actually  set  aside  by 
the  Court,  on  the  score  of  the  testator's  ineap^ity. 
Nor  is  the  situation,  both  local  and  pecuniary,  of 
the  next  of  kin,  Mr.  John  Bell,  a  small  fanner  in  a 
remote  district^  the  county  of  Cumberland,  a  cir- 
cumstance by  any  means  to  be  left  out  of  the  ac- 
count*    Upon  these  considerations,  I  over-rule  the 
protest—but  shall  feel  myself  bound  to  dismiss  the 
executor  from  the  effect  of  the  citation,   if  the  le- 
gacy be  not  brought  in,  so  that  the  suit   may  pro- 
ceed, within  a  reasonable  time. 

Protest  over-ruled — question  of  costs 
directed  to  stand  over  till  the  final 
hearing  of  the  cause. 
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1823. 
Mickaelmai 

Popple  v.  Cunison  and  Others.  Term. 

,.__  JBye-Dajr. 


(On  the  Admission  of  an  Allegation.) 
Jane  PAULDING,  late  of  Coventry  Street,  in  *'  inatwciioM 

for  a  will      m 

•tile  parish  of  St.  Jamefir,  Westminster,  in  the  county  beaded  and  in- 
of  Middlesex,  widow,  (the  party  deceased  .  in  this  hSIHmperfect 
cause)  died  on  the  8th  day  of  August,  1822,  leaving  ^^;m^'lt^' 
behind  her  two  sisters,  and  several  nephews  and  PT^^^^^^JJj* 
^nieces,  the  children  of  three  deceased  brothers,  en-  a  deceased, 
titled,  in  distribution,  to  her  personal  estate  and  yean  before 
effects,  in  the  event  of  her  being  pronounced  to  ^Ith  iateiit  to 
have  died  intestate.  ^^'rltVt^ 

t     The  following  testamentary  paper,  purporting  to  ^*^>^  ^  ^ 
-he  instructions  for  a  will  of  the  deceased,  bearing^  dyio«  witiioat 
^Uite  the  13th  of  October,  1819,  was  propounded  on  done,  are  eatt- 
behalf  of  Mary  Popple,  widow,  a  principal  annui-  bate.  ^  ^^ 
tant,  or  legatee,  named  in  the  same,  one  of  the  de- 
ceased's sisters,  and  was  opposed  on  the  part  of 
Ann  Cunison,  widow,  the  .other  sister: — 


«  l2Hh  October,  1819. 

**  Instructions  for  the  will  of  Mrs.  Jane  Faulding, 

^*  of  Coventry  Street :— 25/.  per  year  to  Maria  Wil- 

**  son,  widow  of  William  Wilson,  for  life,  and  after 

^  her  decease  the  sum  of  500/.  to  be  equally  divided 

^**  between  William,  Thomas,  and  Eleanor,  three  of 

^^  the  children  of  the  said  Maria  Wilson,  to  be  paid 

^^  within  twelve  months  after  her  decease,  with  inte- 

^^  rest  in  the  mean  time  ;  to  Ann  Cunison,  of  Breh- 

^*  wood,  sister  of  Mrs.  Faulding,  25/.  per  year  for 

^^  her  life,   and  after  her  death  the  sum  of  500/. 

^^  equally  to  be  divided  between  her  children,  to  be 

**  paid  within  twelve  months  after  her  decease,  with 
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1822. 

Michaelmas 

Term. 

POPPLB 
CUNISON. 


"  interest  in  the  mean  time;  100/.  a-piece  to  Elea- 
"  nor,  Mary,  Jane,  and  Fanny,  daughters  of  Mrs. 
«  Faulding's  late  brother,  Andrew  Wilson,  late  of 
<*  StifFord,  to  the  period  within  twelve  months  after 
"  Mrs.  Paulding's  decease ;  to  Mary  Ann  Wilson^ 
"  daughter  of  Mrs.  Faulding's  late  brother  John 
**  Wilson,  her  watch,  trinkets,  and  clothes ;  to  Mnu, 
"  Mary  Popple,  sister  of  Mrs.  Faulding,  an  annuity 
**  of  one  hundred  pounds  per  annum  for  her  life,  to 
*^  be  payable  quarterly,  on  the  usual  quarterly  days, 
**  and  as  to  the  residue  of  Mrs.  Fa^ulding^s  property, 
^*  the  disposition  thereof  to  be  deferred  fqr  the  pre- 
*'  ^ent  J  the  sum  of  51.  each  to  Mrs.  Maria  Tipping, 
^'  of  Saint  Martin's  Lane,  fllizabeth,  Sarah,  and 
Caroline  Reed,  of  Grafton  Street,  Fitzroy  Square, 
to  purchase  mourning  rings ;  to  Miss  Sophia  Strat- 
"  ton,  of  Kennington,  the  sum  of  fifty  pounds,  to 
"  be  paid  at  her  age  of  twenty-one  y^ars. 

"  Jane  Faulding/* 

(Indorsed) 
«  13th  Oct.  1819, 
"  Mrs.  Jane  Faulding, 
"  Instructions  for  Will«'* 


(( 


a 


The  allegation  propounding  this  paper  pleaded  to 
the  following  eflFect:— 

1.  The  first  article  pleaded  that  the  deceased  died 
on  tl^e  8th  of  August,  1822,  at  the  age  of  about 
sixty  years,  in  consequence  of  an  apoplectic  stroke 
pn  the  5th  of  August,  three  days  preceding ;  and  that 
from  such  period  to  that  of  her  death,  she,  the  de- 
ceased, was  so  greatly  affected  as  to  her  speech,  and 
bodily  powerSf  as  to  be  unable  to  make  herself  un-» 
derstood  by  the  persons  about  her. 
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8.  The  second  article  pleaded  that  the  deceased^'for 
the  last  eight  or  nine  years  of  her  life,  had  been  inti- 
mate with  Mr.  Christopher  Bedingfield,  an  attorney 
atGravesend — that^  on  the  13th  of  October,  1819, 
she  advised  confidentially  with  the  said  Christopher 
Bedingfield,  on  the  subject  of  her  will,  who,  in  her 
presence,  and  pursuant  to  her  instructions,  drew  up 
the  paper  writing  propounded  in  the  cause—- tA^t  the 
deceased  approved  of  the  same,  and  '^  was  apprized 
that  by  executing  the  said  paper y  it  would  operate  as 
her  will  in  the  event  of  her  dying j  without  doing 
any.  further  testamentary  act^'-^oxkd  that,  in  testis 
mony  of  such  approval,  and  with  intent  to  render 
the  said  paper  writing  operative  in.  such  event,  she 
subscribed  the. same,  and  after  so  doing  delivered  it 
to  the  said  Christopher  Bedingfield  for  safe  custody. 

3.  The  third  article  pleaded  that,  about  six  months 
after  the  above,  Mr.  Bedingfield  called  upon  the 
deceased  at  her  house  in  Coventry  Street,  and  in- 
quired, '<  whether  she  had  determined  as  to  the  dis- 
position of  the  residue  of  her  property;'*  to  which 
the  deceased  replied,  that  '^  she  had  not  then,  but 
would  speak  to  him  about  it  at  Gravesend,"  where 
she  promised  to  make  him  a  visit  shortly. 
.  4.  The  fourth  article  pleaded  that  the  deceased 
actually  went  on  a  visit  to  Mr.  Bedingfield,  at 
Gra.vesend,  in  August^  1821 ;  but  that  Mr.  Beding- 
field misapprehending,  from  something  said  by  the 
deceased,  that  she  had  been  consulting  another  soli- 
citor on  the  subject  of  her  will,  and  being  unwilling 
to  obtrude  his  professional  assistance,  never,  men- 
tioned the  subject  of  her  will,  and  that  nothing  re- 
Jative  .to  it  ever  passed  between  him  and  the  de* 
ceased^  either  then  or  subsequently. 
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lats.  5,  6.  The  fifth  and  sixth  articles  pleaded  merety 

^T^i^  the  hand  writing  of  the  signature,  and  the  custody 

s«^^     of  the  paper  by  Bedingfield,  from   the  day  upon 

PoFFi*      ^hich  it  was  written  till  after  the  death  of  the  de- 

CvNisoH.     ceased. 

The  admissibility  of  this  allegation  was  denied, 
as  jj^leading  facts  incapable  of  sostaining  the  paper 
propounded*  It  was  said  the  paper  is  imperfect  4i8 
a  will  in  every  respect— 'it  is  a  mere  list  of  legacies, 
leaving  the  residue  of  the  deceased's  property  un- 
-disposed  of-*-it  appoints  no  executor^-^it  is  headed 
And  it  is  indorsed  '^  Instructions  for  a  wilV  merdy. 
To  sustain  such  a  paper,  under  the  circumstancea  of 
the  case,  would  require  more  stringent  proof  of  tlie 
deceased's  intending  it  to  operate,  than  evidence  takem 
upon  this  allegation  is  likely  to  furnish.  The  single 
witness  vouched  to  the  material  part  of  the  allega- 
tion is  Bedingfield.  All  he  can  be  expected  to  say 
isj  that  the  deceased  gave  these  instructions^^-tibat 
«he  signed  them — ^and  ^^  was  apprized"  (not  stating 
how,  or  by  whom,  or  under  what  limitatioM)  that 
the  instructions,  so  signed,  would,  in  a  certain  evea^ 
operate  as  her  will.  The  just  inference  from  no 
more  being  pleaded  is,  that  Bedingfield  knows,  and 
can  say,  no  more;  and  it  was  argued,  that  it  would  be 
extremely  mischievous,  on  general  principles,  to  pro- 
nounce on  such  evidence  for  a  paper  so  imperfect ; 
the  very  existence  of  which  the  deceased  had,  appa- 
rently, not  adverted  to  for  years,  and  perhaps  had 
forgotten. 

Judgment.— *Sir  John  Nicholi.. 

I  think  it  is  too  much  for  the  Court,  in  this  stage 
of  the  cause,  to  anticipate  with  the  counsel  against 
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the  admission  of  this  allegation,  what  may  be  the  1822, 
final  eflTect  of  Mr.  Bedingfield*s  evidence  upon  the  *jj^" 
allegation.  That  evidence  may  be  such  as  to  leave  '  w-v-^ 
the  case  pretty  mach  in  the  condition  in  which  he  Poppl« 
has  sought  to  place  it :  on  the  other  hand,  it  may  so  Cumsov. 
satisfy  the  Court,  as  to  the  deceased's  persuasion, 
4h^t  this  paper  would  operate,  fro  tantOy  in  case  of 
her  dying  otherwise  intestate,  as  to  render  it  the 
duty  of  the  Court  to  pronounce  for  it,  even  in  its  ap- 
parently imperfect  state.  I  think  therefore  that  I 
am  bound  to  let  in  this  evidence,  by  admitting  the 
all^ation.  It  will  be  open  to  the  other  party,  by 
•cross  examining,  to  sift  and  probe  this  gentleman, 
«a  to  the  grounds  of  his  belief,  that  the  deceased's 
persuasion  was  that  just  described,  assuming  him  so 
to  depose — a  process  which  will  enable  the  Court  to 
judge  of  the  extent  and  degree,  to  and  in  which 
.  this  persuasion  was  felt  by  the  deceased— assuming 
her  again,  that  is,  to  have  felt  so  persuaded  at  alU 
If  the  result  should  be  a  conviction,  on  the  mind  of 
the  Court,  that  the  deceased  signed  these  instruc- 
tions, not  merely  to  authenticate  them  as  instruc- 
tions, but  to  give  them  dispositive  force  and  effect,  in 
«ase  of  her  doing  no  farther,  or  other,  testamentary 
act,  it  will  be  imperative  on  the  Court  to  carry  her 
intentions  into  effect,  so  far,  by  decreeing  adminis- 
tration with  these  instructions  annexed.  If  the  evi- 
dence fail  to  produce  that  conviction,  the  party  must 
be  pronounced  to  have  died  wholly  intestate,  and  a 
general  administration  must  accordingly  be  decreed. 
Without,  therefore,  at  all  anticipating  what  may  be 
the  final  judgment  of  the  Court  in  this  cause,  it  is, 
for  these  reasons,  one  which  I  think  myself  not  au- 
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thorized  to  pat  a  stop  to,  in  limine,  by  rejecting  this 
allegation. 

Allegation  admitted  (a). 

(a)  This  allegation  was  admitted  on  the  Bye-day  after  lii- 
chaelmas  Term  (4th  of  December)  1 822.  On  the  1  st  of  Jannar  j 
following,  1823,  Mr.  Bedingfield  died,  without  having  been  exa- 
mined npon  it.  On  the  fourth  Session  of  Hilary  Term,  the  13th 
February,  a  second  all^ation  was  given  in,  on  behalf  of  Mrs. 
Popple,  the  party  who  propounded  the  instructions,  pleading 
the  death,  character,  and  hand-writing  of  Mr.  Bedingfield;  and 
further,  in  substance,  pleading,  that  a  copy  of  the  allegation 
admitted  (as  above)  propounding  these  instructions,  had  been 
sent,  in  the  first  instance,  to  Mr.  Bedingfield,  and  that  Mr.  Be- 
dingfield after  examining  the  same  with  his  clerk,  Mr.  Pearson, 
had  returned  it  to  the  proctor  of  Mrs.  Popple  duly  settled  and 
approved,  with  the  following  indorsement : — '*  18th  Nqvemiber, 
1822,  examined  and  settled  allegation  re  Fauldiog  with  Mr. 
Pearson."  Annexed  to  this  allegation  was  the  draft  allegation 
itself,  so  settled  and  approved,  and  so  indorsed  by  Mr.  Be- 
dingfield. The  admission  of  this  allegation  was  also  opposed* 
on  the  part  of  Mrs.  Cunison. 

Court.— Sir  John  Nicholl. 

I  admit  so  much  of  this  allegation  as  pleads  the  death,  cha- 
racter, and  hand  writing'  of  Mr.  Bedingfield,  the  writer  of  the 
instructions.  The  party  pleading  is  entitled  to  the  admission  of 
this  part  of  her  allegation.  The  loss  of  Mr.  Bedingfield's  evi- 
dence may  be  fatal  to  her  case ;  he  may  have  been,  and  probaUy 
was,  the  only  person  who  conld  speak  to  the  deceased's  inten- 
tion, that  these  instructions  should  operate,  in  a  certain  events  as 
her  will.  At  the  same  time  I  cannot  assume  that  Bedingfield 
was  the  single  witness  capable  of  speaking  to  this,  though  no 
other  person  is  vouched — evidence  upon  this  head  may  be  to  be 
had,  in  some  other  quarter.  The  suit  therefore  may  still  pro- 
ceed, notwithstanding  the  loss  of  Bedingfield*s  testimony;  in 
which  case  the  death,  character,  and  hand  writing  of  that  gen- 
tleman, he  having  been  the  writer  of  the  paper  propounded,  n&ay, 
and  should,  be  pleaded  and  proved. 

The  rest  of  this  allegation,  I  think,  inadmissible.    Its  pur- 
pose obviously  is  to  impress  upon  the  Court,  that  Mr.  Beding* 
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lielcTs  evidence,  if  taken,  wonld  have  sustained  the  plea.  Bat  1822. 
the  Court  will  infer  that,  generaify,  without  this  part  of  the  Michaebitas 
allegation  now  tendered — and  with  it,  it  can  do  no  more— so 
that  rejecting  this  part  of  it,  is  no  real  disservice  to  the  party 
who  presses  for  its  admission.  The  Court  may  fairly,  and  will, 
presume,  that  the  original  plea  was  drawn  up  from  instructions 
given  by  the  solicitor,  and  that  his  evidence,  if  taken  upon,  would, 
in  the  main,  and  generally  speaking,  have  supported  the  plea^ 
The  Court's  pronouncing  for  these  instructions,  indeed,  uppn 
that  presumption  ahne  (if  the  loss  of  Bedingfield's  evidence  is 
really  incapable  of  being  supplied,  aliunde)  is  another  question. 

Allegation  admitted  as  reformed.* 

*  Thifl  cause  came  to  a  final  bearing  on.  the  fonrth  Session  of  Trinity 
Term  (1823),  on  the  evidence  taken  npon  the  original  plea,  and  upon  this 
allegation  as  refonned.  Bat  there  being,  in  consequence  of  the  death  of 
Mr.  Bedingfield,  no  evidence  whatever  npon  the  material  parts  of  tlie 
original  plea,  namely,  that  propounding  the  instructions,  the  Court  pro- 
amuced  against  these,  and  decreed  a  geiural  administration  to. the  sister 
Mrs.  Popple. 

The  costs,  on  both  sides,  were  direpted  to  be  paid  out  of  the  estate. 


Warburton  v.  Burrows  and  Pinfold. 


(On  the  Admission  of  an  Allegation.) 
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T^^ILLIAM  CHILLINGWORTH  by  his  wiU,  An  in^ecuud 

1>earing  date  the  lOth  of  February,  1811,  executed  ^  for^the 

in  the  presence  of  three  witnesses,  gave  and  devised  J^SJ?  u'aris. 

certain  leasehold  and  freehold  estates,  situate  and  [°f  Jj^^jj^Jj^i 


nff  in  the  parish  of  St.  Giles,  Oxford,  to  his  niece  delayed  to  ex- 

*  ,  ,  eci^te  it  for 

Alary  Warburton.    The  rest  and  residue  of  his  es-  two  montiis 
tate,   after  legacies  of .  500/.  each,  to  his  brother  been  fiUr  co- 

pied  Jor  exe- 
cution, being 
IneM  t»  be  rebutted  by  ctrennstanoes  going  to  shew,  that  it  had  received  his  final  approval, 
tmd   that  such  delay  merely  proceeded  from  a  habit  of  proerastiaation-rtfie  testator  having, 
at  last,  died  wddeniy  by  apoplexy. 


Warburtom 
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to 

5^^  Mr:  TbomaB  CbiUingworth,  and  fais  braiher-m-law 
3Vj^^  Mr.  Geoi^eWarbtiitoti,  the  testator  bequeathed  to 
his  nieces,  the  said  Mary  Warburton,  and  her  sister 
Hannah  Warburton  (both  of  whom  the  will  recites 
Burrow^,    to  be  then  living  with  him),  in  equal  moieties. 

In  the  month  of  November,  1821,  &e  deceased 
gave  instractions  for  a  new  will,  the  draft  of  which, 
being  prepared^  was  read  over  to,  and  approved  by 
him,  and  was  fair  copied  for  execution  on  the  21st 
of  December  following.  The  purport  of  this  instru- 
ment was  to  substitute  the  testator's  niece,  Hannah 
Warburton,  for  her  sister  Mary,  as  devisee  of  the 
freehold  and  leasehold  estatei^^to  revoke  the  lega- 
cies of  600/.  each  to  his  brother  and  brother-in-law, 
Mr.  Thomas  Chillingworth  and  Mr. Warburton  (fl)— 
and  to  constitute  his  niece,  Hannah  Warburton,  sole 
residuary  legatee.  But  on  the  20th  of  February  fol- 
lowing the  deceased  died,  without  having  executed 
the  same. 

The  present  question  arose  upon  the  admission  of 
an  allegation,  propounding  this  unexecuted  wi&  on 
the  part  of  Miss  Hannah  Warburton.  It  was  op- 
^  posed  by  Messrs.  Burrows  and  Pinfold,  joint  exe- 
cutors of  the  will  of  1811,  on  the  ground,  that  the 
deceased  could  not  be  presumed  from  the  statement 
furnished  by  it,  to  have  given  the  unexecuted  paper 
bis  Jinal  approbation,  as  nearly  two  months  elapsed 
between  the  time  of  the  paper  being  ready  for  exe- 
cution and  the  death  of  the  deceased,  without  the 
allegation  assigning,  as  they  contended,  any  «ii/iV» 
factory  reason  for  this  delay. 

(a)  QnaBre,  ivhether  the  latter  ef  these,  if  not  both,  hadaM 
died  in  tbe  interval  between  the  two  wills. 
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Tfie  allegation,  in  substance,  pleaded,  ir-*^^* 

1.  That  subsequent  to  the  will  of  February,  1811,     '^*** 


giving  and  devising  as  above,  to  wit,  in  February^ 

1812,  the  testator^s  niece,  Mary  Warburton,  inter-  Warburtom 

married  with  Edward  Bowle  Sjnnes,  and  that  the    Borrowi. 

said  testator,  upon  occasion  of  that  marriage,  setr 

tied  by  deed  upon  his  said  niece  the  sum  of  2000/., 

payable  within  the  space  of  twelve  calendar  months 

from  his  decease. 

2.  That  the  deceased,  having  a  mind  and  inten- 
tion to  alter  his  will  in  favour  of  his  niece  Hannah 
Warburton,  particularly  in  consequence  of  the  pro- 
vision made  for  her  sister  Mary  Warburton,  by  deed, 
as  above,  gave  instriictions  to  his  solicitor  to  prepare 
a  new  will  for  him,  in  or  about  the  month  of  N6<^ 
vember,  1821 — ^that  his  said  solicitor  prepared  a 
draft  will  accordingly,  which  was  read  over  to,  and 
approved  by,  the  said  deceased,  aod  was  fair  copied 
for  execution  on  the  21st  of  the  following  De<-' 
cember. 

3.  That  soon  after  the  said  fair  copy  had  been  so 
prepared  for  ^execution,  his  said  solicitor  discovered, 
in  conversation  with  the  testator,  that  he  had  omitted 
to  specify  in  bis  instructions  a  leasehold  estate,  si-» 
toate  in  Bro&d  Street,  Oxford,  which  he  had  then 
lately  pmrchased— whereupon  the  said  testator  caused 
the  words,  ^'  and  also  all  that  my  other  leasehold 
tenement,  &c.  in  Broad  Street,  Oxford,"  to  be  inter- 
lined (in  order  to  supply  a  similar  omission)  in  the 
said  fair  copy  or  wilL  That  after  the  said  inter- 
lineation, the  testator  was  two  or  three  times  ap- 
prized by  his  said  solicitor,  who  was  in  the  habit  of 
occasionally  calling  upon  him,  that  his  will  was 
ready  for  execution— /Aa/,  in  particular,  he  was  so 
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1822.       apprized  one  day  about  a  fortnight  before  his  deictfa, 

^^Km**^  ^henhis  said  solicitor  proposied  to  go  home,  .and 

\i^/^     fetch  the.  will,  in  order  to  its  being  then,  presently, 

Warbvr'^om  executed ;   upon  which  the  isaid  testator  declared, 

vBdrroitb.    that  *^  there  was  no  hurry,' ^  and  that  ^  he  would 

execute  the  same  another  time/' 

,  '  4.  The  fourth  article  pleaded  the  deceased's'  sud^ 

'^den  death,  by  apoplexy,  on  the  20th  of  February, 

1822.     And, 

The    fifth    was    the  ^  usual    concluding  '  article, 
(praying  the  Judge  to  pronounce  for  the  force  and 
-validity  of  the  said  unexecuted  papen 
,    JvBGMSNT.— ^Sir  John  NiCHOLX. 

William  Chillingworth,  the   party  deceased,   in 
this  cause,   made  a  will   in  favour  of  his   nieces, 
Mary  and  Hannah  Warburton:     Mary,  the  elder, 
was  .principally  benefited,  though  the  sisters  were 
Joint  residuary  legatees.    This  was  in  1811 ;  at  which 
time,  it  appears  by  the  will,  that  &(7//^  sisters  wi^e 
living  with  him.     In  the  following  year,  however^ 
Mary  Warburton  marries ;  upon  which  occasion  the 
deceased  settles  2000/.  on  her,   by  deed,  payable 
within  twelve  months  after  his  decease* 
.    Now,  this  circumstance  of  the  settlement,  renders 
it  highly  improbable,  that  the  deceased,  at  any  time 
subsequent  to  it,  meant  to  abide  by  the  will  of  18 11. 
The  settlement  was  a  part  execution  of  the  ben^t 
intended  for  Mary  Warburton  by  the  will  of  1811. 
Still,  the  fact  is,  that  no  step  is  taken  by  the  deceased 
to  alter  this  will  of  1811,  until  1821,  that  ig,  for  ten 
years,  when  a  new  will  is  prepared ;  and  is  actually 
copied  out  for  execution,  under  circumstances  which 
.satisfy  me  that  the  testator's  mind  was,  at  that  time. 
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MLy  made  dp.  to  the  provisions  which  it  purpocfd  to      1B32. 

COntoin-  Micha^ma$ 

But  thb  paper  is  still  unexecuted,  after  a  lapse     \^,j^^ 
of  two  monthSf  when  the.  deceased  dies,  and  the  wakbtotow 
^question  is,  whether  the  circutost^nces  stated  in  the    BuRRowi. 
idl^ation.  are.  sufficient,  to  repel  the  legal  presump- 
tion against  it,  arising  from  this  delay  of  the  testa- 
.tor  to  execute  this  instrument.    .  Upon  the  whole,  I 
.am  inclined  ,to  think  that  they  are  sufficient.     The 
interlineation  as  to  V  the  lea^iehold  messuage  in  Broad 
•Street, .Oxford,"  is  evidence,  that. the  testator  ad- 
hered  to  the  instrument  up  to  that  time.     And  al- 
though, when  pi^essed  to  execute  it  about  ^'  a  fort- 
jftlght  tiefore  his  death,"  his  declining  so  to  do  is  a 
fact,  from  which,  per  se^  the  legal  inferei^ee ;  un- 
doubtedly is, '  that  he  was  wavering  and  undecided f 
still,  viewed  in  connection  with  the  circumstances 
'.of  the  case,  and  the  deceased's  declarations  at  the 
time,  it  suggests  another  inference : — these,  I  think, 
warrant  the  Courtis  imputing  it  to  a  mere  habit  of 
procrastination,  and  negative  any  suspicion  to  which 
his  deferring  its   execution    might  otherwise   give 
rise,    that  the   instrument    had  not    received    his  ^ 

final  approval.  The  deceased,  upon  that  occasion, 
suggests  no  doubt,  nor  intimates  any  wish  to  re« 
consider— -he  merely  puts  off,  to  a  more  convenient 
season,  the  completion  of  the  instrument— he  says, 
"  there  is  no  hurry"— -he  "  will  execute  it  another 
time."  Lastly,  the  deceased  is  pleaded  to  have 
died  suddenly,  by  apoplexy,  on  the  20th  of  Fe- 
bruary, in  the  present  year.  Now,  under  these  cir- 
cumstances, considering  the  high  probability  that 
the  deceased  should  alter  his  will,  in  favour  of  his 
niece  Hannah,  in   consequence  of   the   marriage- 

VOL.  I.  c  c 
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1822.       settlement  upon  her  sister  Mary—- conMdering  bow 
Mvchaelmag  deliberately  these  instructions  were   gfiven  and  ap* 
\i«i>v-^/     proved-— considering  bow  little  this  instrument  wants 
^^**«"^*  of  being,  a  perfect  will,  and  the  late   declaration 
BvMows.    of  the  deceased  that  he  *^wouW*  render  it  such, 
although  there  was  '^  no  hurry""— -I  am  disposed  to 
hold,  that  the  Court  may  conscientiously  pronounce 
for  the  validity  of  the  paper  propounded,  if  the  al- 
leged facts  are  proved ;  on  the  ground,  that  the  de- 
ceased had    given  it  his  final    approval,    and  was 
only  prevented  from  formally  executing  it,  by  the 
intervention  of  siidden  death.     Accordingly,  J  shall 
aftbrd  the  party  who  propounds  it,  an  opportnnity 
of  substantiating  her  case,  by  admitting  this  alle- 
gatiour 

Allegation  admitted  (a). 

(a)  This  caase  came  to  a  final  hearing  on  the  4Ui  Session  of 
Hilary  T^rm,  1823— when  the  allegation  being  held  to  be- 
proTedy  the  Court  pronounced  for  the  unexecuted  wilL 
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1823« 
Hilary 

HILARY   TERM,  i.ts^on. 

Ist  Sbssion. 
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LeMANN  V.   BONSALL. 

Judgment.  Th./«i«.«f 

Sir  John  Nxoholi..  l^^T^'' 

This  is  a  suit  respecting  the  yalidity  of  a  nun-  ip  ^  proTed 
cupabve  will.     Nuncupative  ivills  are  not  favourites  more  strict 
with  courts  of  probate ;  at  the  same  time^  if  duly  than 'tbat'^  a 
proved,  they  are  equally  entitled  to  be  pronounced  iri!dkut?ra'to 
for  with  written  wills.      Much  more  is  requisite^  ^^^'JT* 
however,  to  the  due  proof  of  a  nuncupative  will  **»7^^<l«*y» 

.  ^   .  '^  under  the  sta« 

thaki  of  a  written  one,  in  several  particulars.    In  toteof  Frauds, 
the  first  place,  numerous  restrictions  are  imposed  pro"^,  Jen- 
upon  such  wills  by  the  statute  of  Frauds  {a) ;  the  ^^!^  ^  *'"*' 
provisions  of  which  must  be,   it  is  held  strictly^ 
complied  with  to  entitle  any  nuncupative  will  to  pro^ 
bate.     Consequently,  the  absence  of  due  proof  of 
strict  compliance  with  any  one  of  these  (that  en- 
joining a  rogatio  testiunij  for  instance  (b)  )  is  fatal, 
at  once,  to  a  case  of  this  species.     But,  added  to 
this,  and  independent  of  the  statute  of  Frauds,  al- 
together, the  factum  of  a  nuncupative  will  requires 
to  be  proved  by  evidence  more  strict  and  stringent 
than  that  of  a  written  one,  in  every  single-  parti- 
cular.    This  is  requisite  in  consideration  of  the  faci- 
lities with  which  frauds  in  setting  up  nuncupative 

(a)  29  Car.  2.  c.  3.  s.  19. 

{b)  See  Bennett  v.  Jackson,  2  Phill.  190.    Parsons  r.  MiOer, 
lb.  194. 

C  C  2 
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1823.       wills  are  obviously  attendedr— ftieilities  which  abso- 
Bttoy      lutely  require  to  be  counteracted  by  Courts  insisting 
on  the  strictest  proof  as  to  the  "/tfcto**  of  such  alleged 
wills.     Hence  the  testamentary  capacity  of  the  de- 
ceasedy  and  the  animus  testandi  at  the  time  of  the 
alleged  nuncupation,  must  appear^in  the  case  of  a 
nuncupative  will,  by  the  clearest  and  most  indis- 
putable testimony.     Above  all,  it  must  plainly  re- 
sult from  the  evidence,  that  the  instrument  propound- 
ed contains  the  true  siibstance  and  import,  at  least, 
of  the  alleged  nuncupation;  and  consequently  that 
it  embodies  the  deceased's  real  testamentary  inten- 
tions, though  not  so  reduced  into  writing"  during  his 
or  her  life  as  to  be  capable  of  being  propounded  as 
a  written  will«     For  unless  the  Court  is  morally  cer- 
tain, by  pronouncing  for  it,  of  carry  ing*  these  and 
no  other  into  effect,  it  is  obviously  its  duty  not  to 
give  any  alleged  will,  much  less  a  nuncupative  one, 
th^  sanction  of  its  probate. 

The  deceased  in  this  cause  was  Elizabeth  Jones. 
She  died  a  spinster  somewhat  advanced  in  years,  in 
the.  service  of  Lord  Lisbume,   at  Crosswood,  near 
Aberystwith,  in  Cardiganshire,  where  she  had  lived, 
during  the  last  nine  years  of  her  life,  as  housekeeper. 
The  decesused  had  paid  a  visit  to  London  in  the  «fuly 
preceding  her  death,  returning  to  Crosswood  on  the 
4th  of  August.     In  travelling  home  she  caught  a 
violent  cold>  terminating  in  fever,  by  being  exposed 
to  a  severe  shower  on  the  outside  of  a  stage  coach ; 
of  which  she  died  in  less  than  three  weeks,  namely, 
on  the  evening  of  the  18th  of  August.     Her  next  of 
kin  are  a  niece  and  a  nephew,  if  indeed  the  latter 
be  still  living.     For  this  nephew  went  to  Bouth  Ame- 
rica some  years  back ;  neither  does  it  seem   to  be 
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known  whether  he  is  living  or  dead,  nor  whether,  if      1B28. 
the  latter,  his  death  did  or  did  not  precede  that  of    '  Xerm. 
the  deceased  in  the  cause.     The  niece  of  the  de^ 
ceased  is  Mrs.  Lemann,  the  party  opposing  this  will. 

Bonsall,  the  other  party,  who  propounds  it,  and  Bohsam. 
whom  it  purports  solely  to  benefit,'  is  a  young  womah 
of  five  or  six  and  twenty.  ^  She  is  daughter  of  Lord 
Lisbume^s  game-keeper,  at  Crosswbod,  who  lives  in 
a  cottage  !upon  the  estate,  distant  about  half  a  mile 
from  the  mansion-house.  This  daughter  Mary  Bon- 
sall was  hired  by  the  deceased,  in  the  May  preceding 
her  death,  to  clean  the  house,  and  perform  other 
menial  offices,  and  in  fact  was  the  only  under  female 
servant,  at  Crosswood,  from  this  period  to  that  of 
the  deceased's  death.  Lord  Lisburne's  family  being 
abroad;  She  and  a  nurse  attended  the  deceased 
durinof  her  last  illness. 

The  words  constituting  the  will  propounded,  are 
alleged  to  have  been  spoken  in  the  Wdch  language. 
They  are  to  this  effect  :— 

<'  Listen  you  all  what  I  Elizabeth  Jones  do  say^— 
it  is  my  last  prayet  to  give'  all  I  possess  to  the  little 
girl  here,  Mary  Bonsall,  and  I  do  not  wa^t  to  see 
any  of  my  family." 

The  principal  witness  to  the  factum  of  this  will 
is  William  Davies,  who  is  described  as  a  farmer, 
aged  fifty-five  years,  and  whose  evidence  is  in  sub- 
stance as  follows : — ^After  stating  his  intimacy  with 
the  deceased  (whoni  he  says  that  he  used  to  mend 
pens  for,  and  assist  in  writing  to  Lord  Lisburne,  &c.) 
and  that  he  resides  within  three  fields  of  the  house 
at  Crosswood,  he  goes  on  to  depose,  that  **  on 
Thursday,  the  17th  day  of  August,  1820,  as  he  well  ' 
remembers,  having  heard  that  the  deceased  was 
▼ety  ill,  he  aiid  hi^  wife,  Jane  Davies,  went  to  see 
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1823.      her  at  Lord  Lisbome's  hootse,  at  Cross wood^  about 
•^J^      seven  o'clock  in  the  evening.    They  went  into  her 
v^v^      bed -room  and  foond  the  deceased  in  bed.     She  ap- 
XsMAirir      peared  to  be  in  great  pain,  and  the  deponent  saw, 
BovgALt.     by  her  countenance,  or,  at  least,  he  thought  from 
the  appearance  of  it,  that  she  was  gfoing  to  die— -her 
little  g^rl  Mary  Bonsall  (so  called  it  seems  from  her 
diminutiveness  in  point  of  size,  and  not  as  with  re- 
ference to  her  age)  was  in  the  room  with  her,  as 
alijo,  the  deponent  thinks,  was  Jones  the  nurse.   The 
deponent's  wife  shook  hands  with  the  deceased,  and 
the  deceased  said  that  she  was  glad  to  see  her ;  bat 
she  spoke  with  great  difficulty,  and  appeared  to  be 
in  a  good  deal  of  pain,  and  Mary  Bonsall  was  cleans- 
ing her  mouth  from  the  phlegm,   a  considerable 
quantity  of  which  appeared  to  be  about  her  mouih, 
and  to  impede  her  utterance.     The  deponent,  seeing 
the  situation  of  the  deceased,  did  not  intend  to  speak 
to  her;  and  he  accordingly  took  a  chair,  and  sat 
down  in  a  corner  of  the  room ;  but,  in  a  short  time, 
the  deceased  beckoned  him  to  her,  and  gave  him 
her  hand,   and  then,  addressing  the  deponent  and 
his  wife,   desired  them  to  remember  her   in  their 
prayers— adding  some  words   of  ejaculation  in  the 
Welch  language.     The  deponent  asked  her  if  she 
had  any  relations,  and,  upon  her  answering  ^<  a  niece 
and  nephew,''  inquired  whether  she  would  permit 
him  to  write  to  either;  but  the  deceased  replied, 
that  she  did  not  wish  to  see  either  of  them.     She 
also  said  something  to  the  effect,  that  the  little  girl 
(meaning  Mary  Bonsall)  was  the  only  person  that  she 
wanted  to  see.    The  deponent  then. left  the. room, 
and,  when  just  outside  the  door,  called  to  his  wife 
to  accompany  him  home,  as  the  harvest  people  would 
want  their  supper»    The  deceased  asked  what  they 


PREROQATIVS   COURT   OF   CANTEABURT.  393 

were  spying,  and,  on  the  deponent's  wife   saying      1828. 
.  that  she  was  wanted  to  jro  home,  the  deceased  made      ^^ 

,  1.1  1  -r  Terms 

ner  proquse  to  see  her  agam  the  next  day.  Just  w-v^ 
thep  the  deceased  or  Jones  (the  deponent  forgets  ta"^** 
which)  called  to  the  deponent  to  come  back ;  and,  BovsAUt 
on  his  returning,  the  deceased,  in  the  presence  of 
deponent,  his  wife,  and  Jones  the  aurse,  expressed 
hexBelf  to  the  following  effect :— -<'  Listen  you  all, 
&c/'  This  deponent  adds  the  Welch  words  made 
use  of  by  the  deceased,  as  nearly  as  he  can  recollect 
them.  He  says  'Hhat  the  deceased  uttered  these 
words  in  a  very  serious  manner,  and  apparently 
quite  of  her  own  accord,  and  in  a  much  firmer  tone 
than  any  thing  she  had  before  said  on  that  evening ; 
and  the  deponent  verily  believes  that  she  seriously 
meant  them  to  remain  as  her  will,  and  that  her  pro^ 
perty  should  go  as  thereby  expressed.  She  did  not 
say  any  thing  else  to  the  persons  present,  in  allusion 
to  her  will,  that  the  deponent  remembers ;  but  he 
imderstQod  that,  by  the  words  deposed  of,  she  meant 
to  desire  him»  and  the  other  persons  present,  to  take 
notice,  and  remember  that  what  she  then  said  was 
her  will,  and  to  bid  them  bear  witness  that  it  was 
so/*  He  further  says,  that  **  he  verily  believes  the 
deceased  to  have  been,  at  the  time  of  which  he  has . 
just  deposed,  of  sound  mind,  memory,  and  under- 
standing. He  saw  nothing  to  the  contrary— he  did 
not  observe  a  single  word  amiss  that  she  said,  though 
she  was  very  ill  as  to  bodily  health-— she  seemed  per* 
fectly  to.know,  and  understand,  what  she  said  and 
did/'  This  witness  speaks  to  nearly  the  same  effect, 
.upon  interrogatories  which  have  been  addressed  to 
him  on  the  part  of  Mrs.  Lemann-— and  is  confirmed, 
in  substance^  by  the  other  witnesses,  Jane  Davies 
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1823.  (his  wife)  and  Jones^  who  duly  attested  the  words 
^^^nr  so  uttered  by  the  deceased,  after  the  same  had  been 
reduced  into  writing  by  the  deponent  Davies  nim- 
self,  about  breakfast  time  the  following  morning. 

Such  is  the  sum  of  the  eyidence  tendered  in  sap- 
port  of  this  instrument ;  and  I  think  that  it'  resuks 
from  that  evidence,  if  not  whoUy  discredited,  that  it 
k*  a  good  tauncupative  will,  any  thing  in  the  statute 
of  Frauds f  at  least,  notwithstanding^  provided  the 
words  "listen  all  of  you  what  I,  Elizabeth  Jones,  do 
say,**  are  to  be  deemed  a  sufficient  **rog-fl/JO  teS' 
tium''  within  the  statute.  The  Court  is  by  no  means 
prepared  to  say  that  they  are  not  to  be  so  deemed: 
but  this  is  a  point  upon  which  it  would  he  under- 
stood to  decide  nothing,  as  the  question  respectiog 
the  validity  of  this  will  may  be  satisfactorily  dis« 
posed  of  upon  other,  and  different,  consi  derations. 
For  when  the  Court  looks,  attentively,  to  the  evi- 
dence, of  which  thie  sum  has  already  been  stated,  U 
the  factum  of  this  instrument,  it  is  bound  to  pro- 
nounce, especially  as  contrasted  with  the  adverse 
testimony,  of  which  I  shall  say  a  word,  presently, 
respecting  the  deceased'^  capacity  at  the  time  of  the 
alleged  nuncupation,  that  it  is,  in  the  highest' de- 
gree, unsatisfactory,  and  that  in  the  most  material 
particulars. 

1.  And,  first,  that  the  correct  substance  of  the 
words  spoken  by  the  deceased,  admitting  her  to  have 
uttered  something  of  the  sort,  is  embodied  in  the 
instrument  now  propounded  to  the  Court,  is  very 
questionable  upon  this  evidence.  They  are  uttered 
but  once-— no  repetition  of  them  is  demanded— no 
explanation  is  either  given  or  required.  No  ques- 
tions are  put,  such  as  "  were  theise  your  words?"  or 
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^  do  I'  rightly  understand  you  ?•'  or  "  are  such  'your       1828. 
^shes  with  regard  to  the  disposal  of  your  property  ?"       r«n»* 
No  |>ains,  in  short,  are  taken  to  sift  and  prohe  the     wvw 
deceased's  intentions  on  this  head^— no  precaution  of     i«BxAm 
the  kind  is  pretended  to  have  been  used.    The;  de-     ^vtAib. 
ceased,  however,  to  say  nothing,  at  present,  as  to  her 
mental  capacity,  was,  at  this  period,  in  a  state  of 
bedihf  infirmity,  which  must  ^be  presumed  to  have 
rendered  it  difficult  to  collect  the  true  import  of 
what  fell  from  her  at  all;  much  niore  that  of  a  pe- 
riod of  this  length,  only  oitce' enunciated.     Hfer  dis- 
solution,  then  rapidly  approaching,   actually  took 
phice  within  little  more  than  twenty-four  hours  of 
that  time ;  and  Davies,  it  will  be  seen,  admits  that 
she  ^'  spoke  with  great  difficulty/'  and  that  Bonsall  > 
was  employed  in  cleansing  her  lips,  from  time  to  time, 
of  phlegm  which   collected  about  them  so   as  to 
*^  impede  her  utterance/'     And  yet  the  omission,  or 
misapprehension,   of  a  single,  monosyllable,  would 
alter  the  whole  tenor  and  effect  of  the  will,  a^. pro- 
pounded.    For  instance,  instead  of  ^^  all  I  possess" 
absolutely f  read  <<  all  the  clothes  I  possess,"  or  ''  all 
I  po9se»  Iiercy^  and  the  whole  effect  of  the  nuncu- 
•pation  is  different.     It  must  be  admitted,  however, 
that  either  of  these  would  be  a  more  probable  be- 
quest from  the  deceased  to  a  girl  in  BonsalFs  con- 
dition, than  that  of  her  whole  fonded  and  other  pro- 
perty, estimated  at  15  or  1600/»,  the  savings  of  a 
life  of  parsimony.     Bat  the  Gourtj  I  have  said,  is 
bound  not  to  pronounce  for  a  nuncupative  will,  under 
any  circumstances, '  without  being  assured  that  it  is 
the  true  substance  and  import  of  the  alleged  uuncu- 
pstion  which  presents  itself,  to  it  for  probate  to  a 
moral  certaiiity^—a  species  of  assurance  on  this  head. 
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VM.       whichy  I  am  bound  to  say,  is  not  afforded  to  it  by 
TmS!,      ^  eyidence  in  Uie  {^resent  case  by  any  means« 

'  And  here  I  may  fiutber  observe  by  the  way,  tbat 
so  far  as  the  pcobsibilities  of  the  case,  in  general^ 
EoxtAu.  are  concerned,  these  are  decidedly  hostile  to  the  will* 
The  intention  of  the  deceased  to  make  any  :vrill  is 
rendered  very  imlikely  by  the  circamstance,  that  al- 
though her  iUness  was  g^dual,  and  she  was  early 
impressed  with  a  sense  of  its  probable  termination^ 
yet  still  that  she  neither  expressed  nor  hinted  at  any 
widi  to  dispose  of  her  property, ,  as  by  will,  at  all4 
And  her  intention  of  making  a  will  to  the  effect  of 
that  propounded  will  appear  less  likely  stilly  when  I 
toy  that,  independent  of  proofs  of  regard  for  Mrs. 
licmann  evinced  by  the  deceased,  during  her  late 
;visit  to  London,  the  evidence  satisfies  me  that  she 
had  a  strong  dislike  to  the  BonsaUs,  generally,  al- 
though perhaps  slightly  partial  to  this  girl,  Mary 
Bonsall,  for  services  rendered  to  her  in  her  last  sickf> 
ness.  The  circumstance  so  much  relied  on  of  her 
declining  to  send  for  Mrs.  Lemann  in  her,  last  sick- 
ness, die,  Mrs.  Lemann,  being  a  wife,  a  mother,  and 
resident  200  miles  off,  in  London,  might  have  pro- 
ceeded from  a  feeling  the  very  contrary  to  that 
which  it  has  been  ascribed  to,  namely,  disaffection 
to  her  niece. 

3.  But,  secondly  and  principally,  how  doies  the 
evidence  stand  with  respect  to  this  deceased's  capa- 
city at  the  time  of  the  alleged  niCncupation  ?  With- 
out going,  minutely,  into  the  evidence  on  this  part  of 
the  case,  it  will  be  sufiu^ient  to .  state  the  decided 
impression  of  the  Court  as  to  its  general  result. . 
:  The  nuncupation,  it  will  be  remembered,  is  alleged 
to  have  taken  .place  oa  the  evening  of  the  17th  of 
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Jfoiyy  the  deceased  having  died  cm  the  foUowiog       1828. 
.eyening.    Now  it  is  proved  completely ,  to  my  satis-       y^JJ^ 
/faction,  by  the  evidence  of  four  wilziesses  above  ex-      wv^^ 
ception,  of  Air. ' Williams's^  senior  and  jumor^  the     x»«aw 
'apothecaries,  of  Mr.  Jones,  a  clergyman,  who.atp-     Bomau. 
tended'  to  pray  -by  her  on  the  evening  of  the*  same 
17th  of  July,  aiHl  of  M^Gullock  the  butler,  who 
was  in  the  house  with  the  deceased  during  all  her 
sickness,  and  positively  deposes  to  having  seen  her 
four  or  five  time's  in  the  course. of  that  day,  that  at 
the  time  of  the  asserted  nuncupation  the  deceased 
was  delirious  and  incapable.    Williams,  senior,  d^ 
poses  to  professional  visits  at  Crotewood,  on  Monday, 
the  14th;  Tuesday,  the  16th;  and  Wednesday,  the 
10th  of  July ;  and  to  finding  the  deceased,  on  the  last 
of  these  days,  in  a  state  of  at  least  incipient  delirium. 
This  deponent,  being  otherwise  eng^ed,  did  not  4iee 
the  deceased  a/ler  the  16th— -she  was  visited  on  the 
17th  and  18th  by  his  son,  and  fellow  deponent,  Wil*- 
liams,  junior,  who  speaks  of  her,  •  upon  both  those 

•  days,  as  tibioreughly  delirious  and  incapable.  Wil** 
liams,  junior,  and  Mr.  Jones,  Were  with  the  deceased, 
together,  on  the  evening  of  the  17th,  a  very  short 

-  time  only  before  the  asserted  nuncupation ;  and  they 

•  conenr  in  representing  her  in  the  state  which  I  have 
just  dfescribed^  at  that  time,  in  which  they  are  con- 

•  firmed  by  M^CuUock.  The  witnesses  last  named,  I 
should  observe,  are  examined  upon  an  allegation  given 

fin  by  the  next  of  kin,  pleading  the  deceased  to  have 
been  in  a  state  of  mental  incapacity  for  about  four 

>days  before,  and  down  to  the  time  of  her  death. 
And  yet  not  onlyDavies  and  his  wife,  and  Jones  the 
other  witness,  depose  (upon  Bonsall's  allegation) 
pretty  unreservedly  to  her  capacity  on  the  evening 
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1828.       of  tiie  nthf  the  time  of  the  nuncapation ;  but  this 
■^^ 9^      last,  Jones,  who  nursed  her  through  her  illness,  ven- 
tures  to  swear,  m  answer  to  an  interrogatory,  that 


I.BHANII  the  deceased  at  no' time  during  her  illness  appeared 
BoHSALL.  to  her  to  be  insane.  ^  She  says  >'  there  did  not  seem 
to  be  any  thing  the  matter  with  her  mind  prior  (at 
^ny  time  prior,  that  is)  to  her  death.  Respondent 
never  saw  her  deliriousk^nor  ever  heard  her  talk  in  a 
wild  or  irrational  manner.** 

Now  this  evidence:  on  BonsalVs  part,  as  to  the 
deceased's  capacity,  is  not  only  plainly  and  palpably 
•untirue,  but  it  induces  a  strong  suspicion  that  her 
.case  is  a  fraudulent  one  altogether.  And  this  sus- 
picion is  confirmed  to  my  mind  by  the  following 
coiisideration :— -The  deceased,  who  is  represented  on 
the  evening  of  this  17th,  as  breaking  forth  into  this 
imncupation,  just  as  Davies  and  his  wife,  with  whom 
she  had  no  particular  intimacy,  had  taken  leave,  all 
of  a  Qudden,  and  without  any  previous  intimation,  is 
made  to  express  herself,  at  the  same  time,  in  a 
manner  highly  technical ;  even  reciting  her  name-— 
^<  Listen  you  all  what  I  Elizabeth  Jones  do  say." 
But  that  the  deceased  should  have  practised  this 
formality  of  a  rogatio  testium,  unless  previously  sug- 
gested to  her,  is  exceiedingly  unlikely.  How  was  she 
to  become  aware  of  any  **  rogatio  testium*^  being 
necessary?  Davies's  knowledge  of  this,  on  the  con- 
trary, is  easy  enough  to  be  accounted  for.  He,  it 
seems,  was  a  person  of  some  experience  in  this 
matter;  for  he  says,  that  his  mother  had  made  a 
noncnpative'will,  which  ><  came  to  nothing ^^^  by  rea- 
son of  a  certain,  informality.  He  therefore  might, 
well  enough,,  be  acquainted  with  the  several  formal 
reiquisites  to  the  validity  of  a  nuncupative  will;  and 
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the  phrase  jost  recited  ^  is  'much  letfs  iikely  to  hai^e 
fallen  from  the  deceased,  in  the  tndnner  represented^ 
than  to  be  the  result' of  an  attempt  on  Davies's  part 
to  bring  this  case  within  the  statute  of  Frauds,  as 
to  a  **  rogatio  testium^^'  in  my  view  and  apprehen-i 
sion  of  it. 

I  pronounce  therefore  against  this  nuncupative' 
will,  as  not  siatisfactorily  proved.  And  I  think  that 
I  am  bound,  as  a  check  upon  future  attempts  of  a 
nmilar  nature,  to  accompany  this  sentence  with  ti 
decree  for  costs  against  Bonsall,  even  although  she 
is  suitor  in  this  cause  in  formd  pauperis.  At  the 
same  time  I  reserve  this  qaestion  of  costs  for  fuither 
order,  on  taxation;  then  to  be  proceeded  in,  namely, 
as  to  the  pauper's  liflbility-^hould  the  othet  pietrtyi 
that  is,  think  it  worth  while  to  tax  her  costs,  atid  to 
apply  for  a  monition  against  Botisall  for  payment(a). 

(a)  On  a  sabseqnent  Conrt-daj;  this  ca^p  was  ca/^d,  ''on 
taxation  of  costs" — but  the  proctor  for  J^Irf .  Leiaann  not  pressing 
it,  no  order  was  made  by  the  Court,  and  the  question  as  to  the 
pauperis  ultimate  liability  conseqiiently  merged. 


ia». 

Term, 


I4B11AI1JI' 
BohsaUm 


Antrobus  and  Booth  v.  Nupean. 


(On  the  Admission  of  an  Allegation.) 


1823. 

Term. 
3d  Session* 


Sir  EVAN  NEPEAN,    late  of    Loders,   in  the  a  letter  writ- 
county  of  Dorset,   was  the  party  deceased   in  this  ceased  to  hu 

BoUdtor,  re- 
specting certain  alterations  to  be  made  in  his  will,  two  months  before  his  death,  propounded 
as  a  cordicll— allegation  proponndini;  it  rejected  ;  it  being  held— that  the  letter  did  not 
wkrga%  the  deceased  to  have  folly  made  up  his  mind  as  to  the  proposed  atteratioos,  even  at 
Uiat  time— and  that,  if  it  did,  still  the  presumption  of  abandonment  arising  from  a  lapse  of 
two  months,  without  any  act  done,  was  not  eifectnaily  rebutted  by  the  facts  pleaded. 
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182S;      came.    In  the  year  1812,  the  decea«ed^  who  had 

^f^^      been   appointed  GoveiTior  of    Bombay^   left  this 

v^vw     country  for  India ;   prior   to  Mrhich^  however,  he 

AwftoBvt    made  and  executed  Im  will     He  returned  to  Ekigr 

NspMir^     land  in  1831-^and  early  in    the    following  y^ar, 

1822,  he  wrote  a  letter  from  an  hotel  in  London, 

at  which  he  was  then  staying,  to  his  solicitor,  Mr. 

Hutchinson,  of  Lincoln's  Inn,  containing  yarious 

instructions  for  alterations  in  his  said  will,  and  di^ 

recting  his  solicitor  to  prepare  a  draft  of  a  new 

will,  conformable  to  such  instroctioBS.     This  letter 

is  dated  7th  of  February,  1822.    The  testator,  diortLy 

after,   went  out  of  town,  to    his   seat  at  Loders^ 

where  he  died,   on  the  8d&  of  October  following, 

after  an  illness  of  only  half  an  hoar,  jost   as   he 

was  about  to  l^ave  Dorsetshire  for  London. 

This  letter  to  Mr.  Hutchinson  was  propounded 
as  a  codicil  to  the  deceased's  will,  by  Sir  Ed- 
mund Antrobus,  and  Mr.  Booth,  the  executors — 
and  was  opposed  on  the  part  of  Sir  Molyneaux 
Hyde  Nepean,  Baronet,  the  eldest  son  of  the  de- 
ceased, and  the  residuary  legatee  named  in  his 
wilL 


The  letter  propounded  was  as  follows :— - 

"  My  dear  Sir, 
'*  I  send  you  my  will.  I  find  I  cannot  make  all 
the  arrangements  without  consulting  Lady  Nepean ; 
but  in  the  mean  time  you  will  be  so  good  as  to  con^ 
suit  the  main  point,  which  is,  to  leave  all  my  landed 
estate  to  my  son  Molyneaux  Hyde,  and  to  his  son, 
for  their  lives  (not  allowing  them,  when  the  latter 
shall  be  of  age,  to  cut  off  the  entail),  as  I  mean  that 
the  estate  shall  descend  to  their  heirs,  and  continue 
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IQ  iny  family  as  long  as  the  law  will  admit  of  my       1B28« 
entaUingit  5S^ 

<^  My  daughter  to  have  6000/.  at  my  death.    She     n^«*v«^ 
has  1000/.  of  her  own— to  make  -  7000/.    ^rtaoBw 

"  Frederic  to  have  3000/.,  which,  with  «b»«aw. 

1000/.  already  given  him  in  India,  will 
make  .  ^  .  .  4000/< 

''  William  to  have  2000/.,  which,  with 
upwards  of  2000/..  paid  for  his  commissions, 
will  make         ....  4000/. 

.  ''  Evan  to  have  8000/.,  which,  with  the 
next  presentatiou  to  Loders  and  RoAer«> 
hamptOn  livings,  wiU  be  more  than  equal 
to  -  -  *  .  -  4000/; 

«<  My  wife  to  have  an  annuity  of  1200/.  per  an^ 
nam*— oA  her  second  marriage,  to  be  reduced  to 
500/.  per  annum.  The  house,  furniture,  &c.  as  in 
the  will,  for  her  life,  if  she  remains  single.  If  not^ 
to  my  eldest  son. 

^*  The  money  I  have  in  India,  and  in  the  public 
securities,  will  enable  ine  to  pay  .the  fortunes  of  my 
younger  children. 

**  You  shall  hear  from  me  on  my  arrival  in  Dor* 
setshire,  before  you  can  have  made  any  consider^ 
able  progress  in  the  draft. 

"  Your's,  very  sincerely, 

"  Evan  Nbpkan.''  ) 
<'  Thompson's,  7th  February,  1822. 

^'  Julius  Hutchinson,  Esq/' 


The  allegation  propounding  this  paper,  in  sub- 
stance, pleaded—- 

That  Sir  Evan  Nepean,  prior  to  going  out  to 
Bombay,  in  the  year  1812,  made  and  executed  his 
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1823.  last  will,  bearing^  <litte  on  the  12th  of  March  in  that 
Term.  J^^  f  whereby  he  settled  and  limited  his  reat 
^-'v-^  esta;tei$  j  and  provided  for  his  younger  children  but  of 
Ahtaobub  jjjg  personalty,  which  was  then  inconsiderable^^ Ao( 
liBPBAH..  on  his  return  from  India,  in  1821,  with  his  perscmal 
property  considerably  increased,  he  became  desirous 
of  augmenting  the  provision  made  -by  his  said  wilt 
for  his  younger  children — that  such*  intentions  were 
embodied  in  a  letter  sent  by  the  deceased  to  his 
solicitor,  Mr.  Hutchinson,  dated  in  February,  18522-, 
accompimying  his  will ;  and  directing  his  said  so- 
licitor to  prepare,  a  draft  will,'  pursuant  to  the  iD«-' 
structions  contained  in  the  said  letter-^A^/- the.  said 
solicitor,  on -the  receipt  of  the  said-letter,  began  to 
prepare  .for  making  the  draft  of  a  new  will^  by. 
penusing  and  abstracting  the  will  of  the  deceased, 
and  making  certain  ,pencil  memoranda  and  refer- 
ences (still  apparent)  on  the  margin— M/i^  after  his 
return  into  the  country,  the  illness  of  his  wife,  L^y 
Nepean,  whom  he  had  expressed  a  wish  to  consult 
on  certain  points,  together  with  continual  engage- 
ments respecting  some  trials  at  the  Dorsetshire 
assi2es,  in  which  his  interests  were  involved  (as  also 
his  being  sheriff' of  the  county),  had  detained  the 
said  testator  in  the  country,  and  prevented  him  from 
completing  his  intended  will  within  the  time  origi- 
nally proposed  j  but,  "  that  he  did  not,  at  any  time, 
previous  to  his  death,  depart  from  his  intention  of 
making  a  new  will,  and  of  providing  for  his  younger 
children  to  the  extent  expressed  in  his  letter  to  his 
fiplicitbr  ;*'  and  that  he  <<  meant  and  intended  this 
letter  to  take  effect,  in  case  of  his  death  before  his 
new  will  was  completed/'  Lastly,  it  pleaded,  that 
the  testator  was  actually  preparing  to  come  to  town. 


I 
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vben  he  was  suddenly  taken  ill,  and  expired,    at       1823. 
Loders,  aifter  an  illness  of  about  half  an  hour,  on      ^J^ 
the  8th  of  October,  1822.  vJI^ 

The  admission  of  this  allegation  was  opposed,  on     Amtrobus  ' 
the  part  of  Sir  Molyneaux  Hyde  Nepean,  as  not-    Kepean. 
stating  facts  sufficient,  if  proved,  to  sustain  the  al- 
lied codicil.  '       . 

Judgment. 

Sir  John  Nicholl. 

In  order  to  sustain  this  alleged  codicil,  the  Court 
must  be  satisfied  that  it  expresses  the  deceased's 
^:ved  endjinal  testamentary  intentions.  In  these  '^ 
events,  it  will  be  the  duty  of  the  Court,  ultimately,' 
to  pronounce  for  it — for  it  may  then  fairly  presume 
the  deceased  to  have  been  prevented  by  sudden  death 
alone,  from  expressing  those  intentions  in  a  formal 
testamentary  shape. 

And  here,  the  first  question  is,  how  far  can  this 
letter  be  taken  to  express,  upon  the  fiice  of  it,  the 
writers  ^ed  testamentary  intentions ?— in  other 
words,  is  the  paper  propounded  such  as  ought,  in 
itself,  to  satisfy  the  Court,'  that  the  testator's  mind, 
at  t)ie  time  when  he  wrote  it,  was  quite  made  up  to 
the  bequests  which  it  purports  to  contain  ?  Now, 
of  this  I  entertain  some  doubt.  The  letter  is  a 
mere  letter  of  directions,  and  instructions — ^liable, 
and  likely,  to  be  varied,  if  not  altogether  departed 
from,  on  the  draft  will  being,  as  proposed,  submit- 
ted to  the  writer — and  as  to  parts,  at  least,  of 
which,  it  should  seem,  from  the  wording  of  the  let- 
ter, that  the  writer  was,  even  then,  hardly  quite  de^ 
termined.  He  concludes  with  promising  "  further 
advice"  in  the  matter  to  his  solicitor,  on  his  arrival 
in  Dorsetshire,  and   postpones    its    final    arrange- 

vol.  r.  B  D 


Antrobus 
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1828.  menf>*that  is^  as  i  understand  it,  a  delivery  of 
^P^^  fatal  instructions,  or  directions^  for  his  will — till  he 
has  consulted  Lady  Nepean.  It  has  been  argued^ 
indeed,  that  the  testator's  mind  was  quite  made  iip» 
Wbman.  i^g  tQ  these  leg^acies  to  his  younger  children— it 
was  only  the  settlement  of  his  real  estate  as  to 
which  his  solicitor  was  to  look  for  "further  ad- 
vice"—it  was  this  only  as  to  which  Lady  Nepean 
was  to  be  consulted.  But  this  arg^ument  has  no 
foundation,  that  I  can  perceive,  either,  in  the  cir- 
cumstances of  the  case,  or  in  the  words  in  which 
the  letter  itself  is  couched.  It  is,  to  say  the  least, 
full  as  likely  that  Lady  Nepean  was  to  be  con- 
sulted upon  the  provision  to  be  made  for  the 
younger  children,  out  of  the  personalty ^  as  it  is  that 
she  was  to  be  consulted  about  the  settlement  of  the 
real  estate. 

But  admitting,  for  argument's  sake,  that  this  let- 
ter expresses  the  deceased's  Jixed  testamentary  in- 
tentions as  to  these  legacies  to  his  younger  childrei^ 
at  that  timet  will  it  necessarily  follow  that  they 
:were  also  his  ^nal  ones  ?  By  no  means.  On  the 
contrary,  under  the  circumstances  of  this  case,  the 
law  presumes  them,  however  firmly  once  enter- 
tainedf  to  have  been  abandoned  by  the  testator-*-* 
and  the  Court,  I  am  afraid,  will  be  bound  to  con* 
elude  so,  unless  that  legal  presumption  be  re- 
pelled; which,  whether  it  is,  or  lA  not,  by  the 
facts  pleaded  in  this  allegation,  is  the  real  questioa 
tp  be  determined. 

Now,  Goosiidering  how  highly  probable  it  is  that 
the  deceased  fully  intended  some  farther  provisioi^ 
fpr  the  junior  members  of  his  family  out  of  hi» 
iricreased  personalty,  the  Court,  is  sorry, to  say,  th^^ 
the  facts  here  pleaded  would,  in  its  judgfaeut»  not 
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iiave  the   effect  of  repelling    this  legal   presamp-       1823. 
tion — ^the  result  being,  that  the  utmost  proof   of     "yj^ 
t^hich  this  allegation  is  capable,  t^ould  fail  to  sus-      v^>v^i^ 
tain  the  paper  propounded  in  the  cause.     The  alle-    ANxgoBut 
gation  certainly  pleads,  that  "  the  testator,  at  no     t^bpbaw. 
time,  departed  from  the  intention  of  benefiting  his 
younger  children   to  the  extent  expressed  in.  the 
(alleged)  codicil/'      But  a  mere  averment  to  this 
effect  is  insufficient— -there  must  be  facts  and  cir« 
eumstances    in  proof  of  that  averment.     If  it  be 
asked,  of  what  nature  ?  I  answer— of  a  nature  to 
bhew  that  a  new  will,  embodying  the  bequests  ex- 
pressed in  this  letter,  was  in  progriess  at  the  time 
df  the  testator's  sudden  death ;   so  as  to  warrant  a 
conclusion  that  it  was  only  finally  arrested  by  that 
event.      The   parties    propounding  the  paper  are 
fuHy  aware  of  this,  as  appears  by  facts  of  the  kind 
to  which   I   am  adverting,   being    alleged  in  the 
plea — the  adversity  of  their  case  is,  that  these  facts, 
though  right  in  kind,  are  still  unequal  to  the  effect 
sought  to  be  produced.     The  illness  of  Lady  Ne-^ 
pean,  and  Sir  Evan's  several  avocations,  public  and 
private,  in  Dorsetshire,   are   circumstances    much 
too  loose  and  vague  to  account,,  satisfactorily,  for 
no  step   having  been  taken  in  this  matter  during 
the  long  interval  of  eight  months,  which  occurred 
between  the  date  of  this  letter,  and  the  death  of  the 
testator— ^he  more  especially,  from  the  testator  hav- 
ing promised  to  communicate  further  with  his  soli- 
citor on  the  subject,   immediately  upon  his  arrival 
•in  Dorsetshire.      Had  that  promise  been  fulfilled, 
and  had.  a  correspondence  ensued,   inferring,  to  a 
late  period  of  his  life,  the  testator's  deliberate  ap- 
proval of,  and  fixed  determination  to  abide  by,  the 
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1823. 

Bilary 

Term. 

Antrobus 

V. 

Neteait. 


original  instructions — could  even  verbal  declarations 
made  by  the  testator,  have  been  pleaded  and  de- 
posed to,  that  now,  at  length,  at  the  termination 
of  the  assizes  at  Dorchester  (which,  it  is  observ* 
able,  must  have  been,  some  time,  over),  he  was  go- 
ing to  London,  in  order  to  execute  his  will,  drawn 
up  pursuant  to  directions  already  given  to  his  solici- 
tor— in  either  of  these  events  this  case  might  have 
presented  itself  to  the  Court  with  a  different  aspect. 
But,  as  it  is,  the  Court,  with  whatever  regret  for 
a  reason  already  expressed,  is  bound  to  pronounce 
that  the  utmost  proof  of  which  this  allegation  is 
capable,  would  fail  to  rebut  its  presumed'  aban- 
donment in  law,  and,  consequently,  would  fail  to 
sustain,  the  paper  propounded — under  which  impres- 
sion it  has  no  choice  but  to  reject  this  allegation. 

Allegation  rejected. 


1829. 

Bye-Day: 

Hilary 

T1- 

letm. 


Lavender  and  Churchill  v.  Adamst. 


{On  the  Admission  of  an  Allegation.^ 


wluten  by'the        ^^^  ^^*  *  business  of  proving,  in  solemn  form 
testator  in       of  law,  the  last  wiU  and  testament,  without  certain 

pencil  on  the         ia        .•  •  -i 

margin  of  his  alterations  m  pencil  appearing  upon  the  face  thereof, 

will,  held  to         z.--^.-        ,.,  -  ^- 

be,  in   them- 
selves, delibc' 
ra<tre— also 
held,  not  to 
result  from  the 
facts  pleaded 
that  the  tes- 
tator was  pre- 
vented from  rendering  them  operotlve  in  themselves  by  any  extrinsic  firnimBtmicc '  comc  ■ 
qnently,  allegation  pr9poauding  such;  rejected. 


of  Richard  Adams,  late  of  the  parish  of  Claines,  in 
the  county  of  Worcester,  deceased;  promoted  by 
John  Perks  Lavender  and  James  Churchill,  the  ex- 
ecutors named  in  the  said  will,  against  Mary  Adam% 
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Widow,  the  relict  of  the  said  deceased,  and  a  legatee       1823. 
principally  interested  in  the  said  pencil  alterations.        ^^ 
This  will,  altered  as  above,  (i.e.  a;i/A'the  said      w^^ 
pencil  alterations)  was  propounded  in  an  alle^tiou  lavehder 
teadered .  on  the  part  of  a  widow,  pleading  to  the      Adams; 
following  effect  :— 

1.  The  first  article  pleaded  that  the  deceased  died 
on  the  30th  of  Augast,  1822,  having  first  made  and' 
executed  his  last  will  and  testament,  to  wit,  on  the 
21st  of  May,  1821 — that  the  said  will  at  that  time 
had  none  of  the  alterations  in  pencil  now  appearing 
on  the  face  of  it— -that  it  was .  shortly  after  sealed 
up  in  au  envelope,  and  delivered  to  •  the  said  de- 
ceased, and  continued  from  such  time  in  his  posses- 
sion and  custody,  till  he  died. 

2.  That  the  deceased,  meaning  and  intending  to 
make  certain  alterations  in  his  said  last  will  and 
testament,  made  and  wrote,  with  his  own  hand,  the 
several  alterations  in  pencil  now  appearing  on  the 
face  of  it ;  but  at  what  time  the  party  proponent  is 
unable  to  set  out— and  when  made,  deposited,  and 
locked  up  his  said  will,  so  altered,  in  a  drawer  in 
his  bureau,  the  key  whereof  he  himself  kept. 

3.  T/iat  in  or  about  the  month  of  June,  1822,  the 
said  deceased  informed  Mr.  James,  his  solicitor,  who 
had  prepared  his  said  will,  that  *^  he  should  have 
occasion,  shortly,  to  make  some  alterations  therein, 
and  that  he  would  call  upon  him  for  that  purpose ;" 
bnt  that  he,  the  said  deceased,  never  did  so  call  on 
the  said  Mr.  James. 

•  4.  The  fourth  article  pleaded  that  the  said  will, 
so  altered,  was  found  looked  up  in  the  drawer  of 
the  deceased's  bureau  as  aforesaid,  the  day  next  fol- 
lowing that  upon  which  he  died'^that  it  was  in  the 
envelope  in  which  it  had  been  originally  sealed  up, 
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1823.  but  the  seals  whereof  had  been  brokesi  in  order  to 
Tern.  ^^^^^  o^t;  and  that  the  said  envelope  had  not  been 
re-sealed. 

» 

5.  The  fifth  article  pleaded  merely  the  several 
pencil  alterations  to  be  of  the  true  and  proper  hand 
writing  of  the  said  deceased. 

6.  The  sixth  and  last  was  the  general  concluding 
article. 

The  present  question  arose  upon  the  admissibility 
of  this  allegatiour  which  was  denied  on  the  part  of 
the  executors,  as  not  disclosing  a  ca^e^  whidb,  if 
proved,  would  justify  the  Court  in  pronouncing  for 
the,  will,  with  the  said  pencil  alterations,  as  pro- 
pounded by  the  widow. 

Judgment. 
,  Sir  John  Nichoi.i«. 

It  is  to  be  taken  for  granted  that  these  alterations 
were  made  by  the  deceased  himselfr— the  question  is 
guo  animoj  or,  in  other  words,  what  do  the  altera- 
tions, themselves,  import;  and  are  they  to  be  taken 
as  final  or  deliberative  ?    If  they  are  to  be  taken,  in 
themselves,  as  final,  I  need  scarcely  say  that  it  will 
be  the  duty  of  the  Court,  in  the  end,  to  pronounce 
for  them,  although  written  in  pencil — ^thajt  being  an 
argument,  but  still,  as  we  all  know,  not  by  any  means 
a  conclusive  one,  of  their  being  deliberative.    This 
allegation,  in  that  case,  is  clearly  admissible..   But  if 
these  alterations,  in  themselves,  are  to  be  taken  as  • 
deliberativey  it  then  becomes  a  question,  whether  the 
facts  pleaded  argne  the  testator  to  have  fully  made  up 
his  mind  to  render  themjfinal,  and  to  have,  been  pre- 
vented from  doing  so  only  by  somo  extrinsic  cijreum- 
stance :  and  the  admissibility,  4»r  the  contD^jpgy-ojt  the 
plea,  in  this .  last  case,  will  depend  on  thdt  que^ou 
being  answered  affirmativdy,  or  in  tQ^egative. 


7  ^ 


LAvmosx 

«. 
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N<m  I  think  that,  up6n  the  face  of  these  papers^  IBSS. 
coupled  with  what  appears  of  their  history  in  the  xlrm? 
alle^atiooy  these  alterations  can,  in  tkemsehes,  orAy 
he  taken  as  deliberatiye«  It  is  hardly  possible  to 
suppose  that  the  deceased  meant  them  as  any  thing  Adam 
more  than  preparatory  to  ^nal  alterations^  The 
will  so  altered^  to  be  sore,  was  re-placed'  in  its  en- 
velope from  which  the  testator  had  taken  it,  for  flie 
purpose,  it  is  to  be  presumed,  of  noting  these  al^ 
terations ;  but  it  is  a  circumstance  by  no  means  im- 
material thai;  this  envelope  remain^  open,  and  is  hot 
re:-sealed.  Again,  the  testator  is  pleaded  to  have 
told  his  solicitor,  thaf  he  ishould  have  occasion, 
shortly t  to  make  some  alterations  in  his  will,  and  ths^ 
he  would  call  upon  him  for  that  purpose;'*  His  not 
having  done  so  raises  a  presumption— -ejther  that 
h^  had  changed  his  mind,  or  had  never  finally  mad^ 
it  up,  in  this  respect— either  supposition  alike  fatal 
io  the  ease  set  up  in  this  allegation.  Nor  is  this 
pr^umption  at^  all,  in  effect,  rebutted,  by  the  cir- 
cumstance of  the  proposed  alterations  (for  such  only 
I  can  deem  them)  being  noted  in  pencil  on  the  mar- 
gin of  the  will :  for  tiiat  the  deceased  contemplated 
jinailty  altering  his  will  by  the  agency,  and  with  the 
assistance,  of  the  professional  gentleman  who  at  first 
prepared  it,  is  obvious  from  the  plea. 

These  alterations,  then>  being  not  in  themselves 
ifinal,  it  remains  to  consider  whether  it  can  be  in- 
ferred from  any  fact  or  circumstance  which  is  hert 
-pleaded  that  the  deceased  fully  meant  and  intended 
to  render  them  final,  and  was  only  prevented  from 
«o  doing  by  some  extrinsic  circumstsmce.  The 
facts  pleaded  justify  neither  inference.  Of  the  pro- 
ved alterations,  some  are  materia^  and  might  re- 
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1823.  quire  deliberation.  The  very  first,  for*  instance,  the 
^^  substitution  of  an  annuity  of  200/.  to  his  widow,  in 
s^pvw  lieu  of  the  interest  (much  less  in  amount)  of  his 
lavbndbr  fanded  property.  Nothing  is  pleaded,  however,  tend- 
Adams.  '  ing  to  shew  either  the  probability  of  such  a  substi- 
tution in  itself,  or  that,  probable  or  not,  the  deceased 
had  ever  finally  resolved  upon  it. .  Nor,i  again,  is 
there  any  foundation  whatever  lajd  in  the  plea  for 
an  inference,  that  the  deceased  was  pr^vented  from 
completing  this,  and  the  other  proposed  alterations, 
by  any  ea^trinsic  circumstance.  Non  comtut  when 
they  xyere  noted  in  pencil  on  the  margin-— -tbey  might 
have  been,. soon  after  May,  1821,  when  the  .will 
bears  date«r-they  probal)ly  were 9  at  least  as  early  as 
June,  1822,  wbea  the  conversation  between  th^  de» 
ceased  and  his  solicitor.  Mr.  Jan^es,  relative  to  some 
alterations  in  his  will,  is  pleaded  to  have  occurred. 
But  the  deceased  did  not  die  till  the  .30th  of  August 
in  that  year ;  during  the  whole  of  ^hich  interval  he 
.was  fully  capable,  for  any  thing  stated  in  this  plea 
to  the  contrary,  of  making  these  alterations  final, 
and  operative  in  themselves^  if  so  disposed.  The 
deceased  is  not  pleaded  even  to  have  died  suddenly. 
Npt  that  his  sudden  death,  standing  alone,  would 
have  entitled  these  inchoate  and  imperfect  altera* 
tions  to  probata  as  parts  .of  his  will— in  order  to 
have  produced  this  effect,  it  must  further  have  been 
shewn  that  they  were  in  progress  towards,  being 
made  perfect,  and  complete,  at  that  time.  Upon  all 
these  several  considerations  I  reject  this  allegation-— 
and  decree  probate  of  the  will,  as  originally  exe- 
cuted, and  without  the  pencil  alterations  now  appear* 
ing  on  the  face  of  it,  to  the  executors. 

Allegation   rejected.— Costs   directed 
to  be  paid  out  of  the  estate. 
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Best  v.  Bxst.  ■   ■  - 

Judgment.  sijit  h,  th« 

wife  for  a  ai- 
*    Dr.  SWABEY.  Torcebywa- 

'  This  is  a   sait  brousrht  by  Elizabeth  Best,    the  band's  cmei- 
wife,  against  James  Best,  her  hasband,  for  a  sepa-  ^rgedbytiM 
ration  d  mensA  et  thoro^  by  reason  of  cruelty ;  in  J'^mJoree*'** 
the  course  of  which  suit  the  husband  has  not  only  P«y«j  i^wa- 

"^   son  of  016 

pleaded,  responsive ty,  to  the  original  complaint,  but  wife't  aiiui. 
has  also,  in  the  same  allegation,  produced  a  distinct  compiainttdUh 
substantive  charge^— that  of   adultery— against  the  „p^„  ^h« 
original  complainant.     This  adultery  is  alleged  to  P'^^ncip'*^ 
have  been  committed  vi^ithin  a  few  weeks  of  the 
marriage,  but  still  not  to  have  come  to  the  husband's 
knowledge  until  after  the  wife  had  been  compelled, 
as  she  pleads,   to  quit  his  house  for  the  safety  of 
her  person,  in  consequence  of  his  violent  and  un- 
merited ill  treatment  of  her. 

This  allegation  of  the  husband  was  offered  at  a 
later  period  than  might  have  been  expected  from  the 
nature  of  its  contents;  but  the  Court,  with  some 
reformation,  thought  fit  to  admit  it.  Indeed  the 
only  plausible  objection  to  its  general  admissibility 
was  technical  merely — arising  upon  a  doubt  sug- 
gested, whether,  in  strictness,  it  be  competent  to 
the  husband,  sued  for  restitution  of  conjugal  rights, 
to  charge  adultery  against  the  wife,  without  (if  not 
instituting  a  separate  (cross)  suit,  still  at  least)  first 
taking  out  a  separate  citation,  returnable  in  the  same  - 
suit ;  calling  upon  the  wife,  distinctly,  to  answer  to 
that  charge*     The  necessity  for  either,  however,  ap- 
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peared  to  me  to  have  been  fonnally  dispensed  'with, 
*|^      by  a  series  of  decisions  in  these  Courts. 
v.i^v'W         Anciently,  I  believe  it  to  have  prevailed,  that  in 
^"^       all  matrimonial  suits  vi^hcretn  adultery  vi^as  intended 
BvT.       to  be  offered  (especially  vi^here  to  be  made  the 
foundation  of  a  prayer  for  divorce)  on  behalf  of  the 
defendant,  a  cross  suit,  or  at  least  .a  citation  of  llie 
plaint^iff,  to  answer  to  that  charge,  returnable  in  the 
original  suit,  was  held  to  be  requisite.     This*  may, 
partly,  for  instance,  be  collected  from  the  following" 
note  of  a  case  in  the  Consistory  Court  of  London^ 
«C  the  8th  of  November,  176%.     It  is  anonymoas; 
but  the  4a^  is  sufficient  for  the  present  porpose, 
^nd  is  in  these  terms.:-*- 

'^  It  was  made  a  questioa  between  Ccesar  and 
Major,"  (two  proctors  of  that  time)  whether,  in  an 
original  suit,  brought  for  restitution  of  conjug^ 
rights,  there  could  be  a  divorce  ?  Caesar  said,  he 
had  consulted  all  the  registrars,  and  they  -had  an*' 
swered  in  the  negative*  Dr.  Paul,  Dr.  Penfold,  and 
Dr.  Jenner,  as  amici  curim^  said,  that  adultery  was 
pleadiable,  in  bar,  in  a  suit  for  restitution  of  conjng;al 
rights,  but  that  still,  in  their  apprehension,  let  it  be 
ever  so  well  proved,  it  could  lay  no  just  foundatloir 
for  a  sentence  of  divorce— -the  original  suit  beings 
for  restitution.  Curia  advisare  vult.  But  on  the 
17th  of  Novenber  the  Judge  said,  that,  ''  in  a  suit 
for  restitution  of  conjugal  rights,  a  marriage  may  be 
pronounced  for ;  and  that  in  such  a  suit  adultery 
may  not  only  be  pleaded  in  bar,  but  a  divorce  may 
be  had  in  consequence  of  it,  as  was  solemnly  deteT'^ 
mined  by  the  Delegates   in  Sir   George  Savile's 


case/' 
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ibaUJfi  the  cast 
hacMctiially  been 
tiawDleinoly  affirraj 
Rery  being  plei 
Ejugal  rights,  qi 
fer  purpose,  if  esl 
■sentence  of  divoj 
pat  neither  the 
[)eleg;ates,  accedi 
Uvorce  in  that 
'  which  judgment! 
commission  of 
Sir  George 
in  1740,  was 


take  the  Court  to  have  meant, 
Sir  George  Savile,  a  divorce 
ted  ;  but  that  the  Delegates 
that  case,  the  principle  of 
lie  in  a  suit  for  restitution  of 
erely  in  bar,  but  for  thfi  far- 
fished  in  evidence,  of  fouodiag^ 
For  I  believe  the  fact  to  be^ 
't  of  Arches,  nor  the  Court  of 
:o  the  husband's   prayer  far  a 
owing  to  a  defect  of  proof  (a)— * 
fere  aftcr\^'ards  nfiirmed  upon  a 

case,  however,  which  begao 
16  first  case  in  which  this  doctrine 
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%et  not,  in  part  at  least,  owing  to  a  cottifmo- 
a[^y  tlie  husband  ?    At 

5  been  stated  by 

pa  to  influence  tlw  Ui«cre(ion  of  tbo 
Iplon  of  review  in  the  case  of  Savila 
t  seatence  tended  to  esUbliah  k 
D  futnre  cases,  and  which  hid 
Bd  by  any  decision  in  lliia  cooDtry; 
^forgiveness  of  adnllory  may  be  collected  from  facta  and 
Rstanccs,  so  as  to  bar  the  hiisbaud  from  the  right  of  di- 
Thm  is  the  kw  of  the  civilians  and  canonists;  but  ha 
'  Lord  Ilardwicke'  thought  that  it  required  more  consideratioD 
before  it  Bbonid  b«  admitted  into  the  law  of  England."  [Sea 
4  Tea.  jan,  202.]  The  ofAer  oironmataDcea  were,  1.  That  the 
veight  of  evidence  was  against  the  sentence ;  2.  That  the  qnes- 
lion  bad  only  been  once  heard  and  determined ;  for  the  appeal 
to  ttie  Delegate*  was  brought  npon  a  preliminary  point  only, 
wbea  the  Delegates  retained  the  oanse ;  3.  lliat  the  party  ia 
posaeasion  of  the  sentence  ctwUbeno  suSerer,  in  point  of  costs. 
Id  consequence  of  farther  litigation,  as  the  expence  of  aU  pro- 
ceedings in  the  cause  necesRarily  feU  npoo  the  ti 
appUcahtyin'  a  ofunmission  of  nvieir. 
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1828.  was  held.  It  was  held  for  instiance  in  the  cause  of 
Tern.  JDynely  and  Dynely,  which  is  still  more  apposite  to 
the  question  at  issue  in  this  cause  in  1732.  In 
Dynely  and  Dynely  the  wife  commenced  a  suit 
agfainst  the  husband  for  separation .  by  reason  of 
cruelty,  in  the  Consistory  Court  at  Hereford;  and 
the  husband  having  appealed  (on  a  grievance)  to  the 
Arches,  h^  there  brought  in  an  allqg^tion  charging 
the  wife  with  adultery.  Now  this  allegation  the 
Dean  (Dr.  Bettesworth  (a)  )  admitted ;  and  further 
proceedings  were  had  in  the  original  suit  True  it 
is  that,  either  ex  abundant i  cautela,  or  for  some  other 
cause,  the  husband  *s  proctor  afterwards  prayed  a 
citation  by  letters  of  request  to  be  granted  to  him 
against  the  wife ;  under  which  he  appears  to  have 
proceeded,  as  if  in  a  cross  suit.  Still,  however.  Dr. 
Bettesworth's  having  admitted  the  allegation  of  the 
husband  charging  the  wife  with  adultery  in  the 
original  suit,  is  a  distinct  affirmance,  by  the  Court 
of  Arches,  of  the  principle  said  to  have  been  ai^r- 
wards  solemnly  determined  by  the  Court  of  Dele- 
gates in  Sir  George  Savile's  case.  The  husband's 
cross  suit  in  Dynely  and  Dynely,  it  may  be  observed, 
was  appealed,  on  a  grievance,  from  the  Court  of 
Arches  to  the  Court  of  Delegates ;  where  the  hus- 
band, ultimately,  I  think,  obtained  a  sentence  in  his 
favor ;  though  this  does  not  appear  from  the  process, 
which  is  all  that  I  have  been  able  to  consult.  Nor 
can  I  say  to  a  certainty  what  finally  became  of  tjie 
wife*s  original  suit,  the  cause  of  pruelty ;  but  am 
inclined  to  thiiik  that  it  dropped,  after  numerous 
continuations,  without  proceeding  to  a  sentence, 

(a)  Dr.  Bettesworth  the  elder.    See  the  next  note. 


Bnv. 
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This  question,  however,  seems  to  have  been  again  |82a. 
mooted  before  D?.  Bettesworth  (at),  in  the  cause  of  jf^^ 
Matthew  and  Matthew,  in  1769 — a  proof,  this,  of 
the  difficulty  of  satisfying  all  minds  as  to  neither 
a  cross  suit,  nor  a  separate  citatioiEL  returnable  in  B«««» 
the  same  suit,  being  requisite  in  these  cases.  A  cita*^ 
tion  having  been  taken  out  by  the  husband  s^airist  the 
wife,  in  that  case,  in  a  cause  of  restitution  of  con<- 
jugal  rights,  Stevens  (a  proctor)  appeared  for  the 
wife,  and  prayed  a  libel,  which  was  given  in.  In 
answer  to  that  libel  he  Confessed  the  marriage,  but 
otherwise  contested  suit  negatively;  alleging  fur^ 
ther,  in  bar,  commission  of  adultery  by  the  husband ; 
against  whom  he  prayed,  at  the  same  time,  a  cita- 
tion, to  answer  to  his  wife  in  a  cause  of  divorce  by 
reason  of  adultery.  Torriano  (the  husband's  proc- 
tor) objecting,  this  matter  of  objection  came  to  a 
hearing,  '^on  the  petition  of  both  proctors."  The 
Court  said,  **  the  question  of  the  day  seems  to  be  a 
question  of  mere  form ;  and  therefore  the  registrar 
has  been  directed  to  look  for  precedents.  He  has 
fotmd  one  of"  Bently  and  Bently,"  where  the  Jud^ge 
decreed  a  citation  as  prayed  by  Stevens  in  this 
cause ;  observing,  however,  that  the  adultery  might 
be  pleaded,  and  that  being  proved,  a  divorce  might 
be  had  just  as  well  without  it.  He  therefore  (Dn 
Bettesworth)  was  of  opinion  that  Mr.  Stevens  might 

(a)  Dr. Bettesworth,. the  younger,  as  appears  bj  the  date;  the 
elder  Dr.  Bettesworth  haring  died  in  1751.  This  Dr.  Bettes- 
worth,  son  of  the  elder,  (both  named  John)  never  rose  to  be  Dean 
of  the  Arches,  bat  was  Chancellor  of  London — so  that  the  caaso' 
of  Matthew  and  Matthew  was  depending  in  the  Consistory 
Court  of  London,  at  least,  when  this  question  was  mooted.  - 
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18»       ptoeeed  either  ivay/*     Stevens,  uj)on  this,  prayed  a 

'y''^      citation  against  the  hushand  in  a. cause  of  adaltery, 

>^vw      agreeable  to  the  precedent  in  the  ease  of  Bently  and 

B«rt        Bently.     That  a  cross  suit,  or  separate  citation,  1^ 

Bmmt.      necessary r^oweveVf  under  such  circumstances,  hag 

never  been  asserted,  that  I  am  aware  of,  from  that 

time  to  the  present — and  the  practice  of  either,  ihvB 

held  to  be  optional,  appears,  from  that  time,  to  have 

been  ihially  dispensed  with. 

I  should  not  have  referred  to  these  aothorities  ia 
this  stage  of  the  cause,  but  that,  having  omitted  to 
do  so  when  the  admissibility  of  Mr.  Best's  allegsu 
tion  was  debated,  as  entertaining,  myself,  no  doubt 
upon  this  subject,  it  has  again  been  pressed  upoli  my 
observation,  in  the  course  of  the  hearing,  by  Mrs. 
Pest's  counsel,  that  the  recrimination  here  intro- 
duced by  the  husband  (in  the  original  suitf  namely, 
imd  under  no  citation  of  the  wife),  is  by  a  different 
species  of  charge.  So  it  is ;  but  to  found  either 
the  one,  or  the  other,  the  basis  is  the  marriage— 
and  the  parties  are  the  same. 

The  marriage  between  these  parties,  Mr.  and 
|if rs.  Best,  which  is  both  proved  and  confessed^ 
took  place  on  the  20th  of  December,  1817 ;  certainly 
under  circumstances,  seemingly,  not  the  most  au- 
spicious. Yet,  if  they  mutually  agreed  to  accept 
^ach  other  as  husband  and  wife,  the  duties  of  that 
relation  became  obligatory  on  both.  It  does  ap- 
pear, to  my  satisfaction,  that  Mr.  Best  was  desirous 
to  treat  his  wife  with  kindness  and  indulgence.  Thi^ 
is  evinced  by  his  having  expended  large  sums  for 
her  gratification  in  various  instances— *in  particular, 
he  purchased  diamonds,  and  other  personal   oma- 
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n^tsp  f(^r  her^  to  the  amaunt  in  value  of  1400/«  or      ins. 
W(^i.    Mrs.  Best  had  a  new  carriage  built  to  h*r      j^^ 
taste^tbwe  was  a  saddle-horse  kept  for  her  use ;     wk/O 
and  a  serviqiti  whose  business  it  was  exclusively  to       ^* 
attend  upon  her.    It  would  be  difEiculty  indeed,  to       B'*'* 
ascribe  this  marriag^e  to  any  thing  but  attachment 
^a  Mr,  Best's  part    B&t  .the  wife's  paramannt  ob- 
ject was  avowedly  different.     She  looked  jnerely  to 
the  husband's  fortune ;  and  more  especially  to  pro-» 
earing  from  it  a  settlement  by  deedf  under  which 
she  would  have  been  amply  provided  for,  in  the 
event  of  her  surviving,  or  ceasing  to  cohabit  with# 
lam^  let  her  conduct,   in  the  interim,  have    been 
what  it  might.    A  provision  by  wiU  she  regarded, 
an  her  own  liuig^age,  as  ^'  nothing  at  all,"  having 
learnt,  in  whatever  school  instructed,  the  difference 
between  a  revocable  and  an  irrevocable  instrumentb 
Failing  to  obtain  this  latter  from  her  husband  by 
fair  means,    she   appears  to  have  thought  herself 
able  to  extort  it ;  rashly  calculating  upon  obtaining 
that  end  by  practising  every  species  of  annoyance 
upon    him-^y  absenting  herself  from  his  house, 
repeatedly,  against  his  will ;  and  by  rendering  his 
habitation,  during  her  presence   in   it,    a  constant 
scene,  not  merely  of  verbal  altercation,  but  actual 
personal  conflict.     Within  three  weeks,  for  instance, 
from  her  marriage,  she  goes  to  Dover  (stopping,  in 
the  way,   at  Canterbury,  under  circumstances    to 
which  I  shall   presently  have  to   advert),  for  the 
purpose  of   trying^  to  effect  this  favorite  object  of 
a  settlement,  through  the  medium  of  Mr.  Kennett, 
an  attorney  at  that  place.     It  is  from  Dover,  and  at 
'  this  time,  that  she  addresses  the  two  letters  annexed 
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1023.      to  Mr.  Best's  allegation,  marked  B.  and  C.(a)i 
^^     thereby  making  the  experiment  of  declining  to  re* 
K^s/'^j     turn  to  bis  house  at  all,  unless  he  accedes  to  her 
B^8*       terms  of  a  settlement^^an    experiment,   however, 
Bb'st.      which  she  found  to  fail.      Mr.  Wickham,  •  i^ho  ts 
clerk  to  Mr.  Best,  and  apparently  much  in  his  con- 
fidence, but  whose  evidence  the  Coart  can  safely 
rely  upon,  says,  that  within  a  few  days  only  of  the 
marriage,  he  had  some  conversation  with  her  upon 
the  subject  of  a  will,  which  Mr.  B^i  had  prepare 
to  execute.     She  objected  to  it,  saying,  she  ought  to 
have  a  settlement.     [The  deponent  had  previously 
said,  that,  upon  several  occasions,  immediately  after 
the  marriage,  he  had  heard  Mrs.  Best  urging  Mr. 
Best  to  make  a  settlement  upon  hel: — to  the  single 
object  of  obtaining  which,  her  conduct,  altogether, 
appeared  to  be  directed].     The  deponent  observed 

(a)  These  letters  are  as  follows : — 
.    .  (B.)  Dover,  January,  1818,  from  the  Vork  HoteL 

Mj  dear  Husband, 
It  gives  me  plesure  to  call  you  so.  I  am  very  sorry  T  am 
obliged  to  stay  from  yon  so  long ;  but  you  know  it  is  no  mor« 
than  is  proper  for' me  to  se  myself  wrig&ted;  and  I  am  sore 
you  will  .do  Every  thing  that  is  honouribley  and  gust  for  me. 
My  dear  Sir,  as  I  was  short  of  money  when  I  left  you,  I  shall 
be  obliged  to  you  to  send  me  sum  by  Return  of  Post,'  to  pay 
the  expences  of  the  Inn.    I  am,  my  dear  husband. 

Year's,  for  ever, 

•    E.  BssT* 

(C)  from  the  York  Hotel,  Dover,  Jaenery  lOth,  IBIS. 
Dear  Sir,  .        ' 

I  am  extremely  sorry  to  iuform  you»  that  I  cannot  Betam 
Back  to  you,  unless  you  make  me  a  settlement  from  the  day  of 
marrege ;  and  I  shall  wait  here  until  I  heare  from  you*  I  ami 
Sir,  year's  truly, 

£.  Best. 
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to  her,  that  a  settlement  was  what  she  ought  not  to 
e^ptet-^that  she  ought  to  be  grateful  to  Mr.  Best^ 
for  hiiTing  raised  her  tp  his  station  in  lifei  and  to  be 
satisfied  with  a  provision  made  for  her  by  his  will^ 
the  amount  of  wbich^  of  course,  would,  and  ought 
to  depend  upon  her  conduct.  Mrs.  Best  implied, 
that  a  mil  was  nothing  at  all — she  married  Mr. 
Best  for  a  fortune,  and  she  ,  ought  to  have  a  settle^ 
i»en/-«and^  on  the  deponent,  again  adverting  to  the 
.advantages  she  had  acquired  by  her  marriage,  she 
added,  that  '<.  she  was  a  young  woman,  and  Mr.  Best 
was  an;old  man.'' 

.  Her  witness,  Mary  English,  by  whom  Mrs.  Best 
was  accompanied,  when  she  finally  left  her  husband^ 
in  August,  1810,  and  who  had  lived  in  her  service 
.for  the  fourteen  months  preceding,  speaks  much  to 
the  same  effect  as  Mr.  Wickham,  upon  this  head,  in 
answer  to  interrogatories  which  have  been  ad-^- 
dressed  to  her  on  behalf  of  Mr.  Besti  On  the  12th 
and  13th  interrogatories,  she  deposes  to  Mr.  Best'sr 
refusal  to  make  a  settlement  upon  his  wife,  being 
the  source  of  constant  altercation ;  and  to  her  gross 
^abuse  of  him,  in  consequence  of  that  refusal.  She 
deposes  to  this,  in  factf  being  **  the  principal  cause 
of  their  quarrels.'*  She  has  heard  her  say,  that  she 
would  not  have  lived  with  him,  if  she  could  have 
got  a  settlement,  and  that ,  <<  be  might  be  sure  she 
did  not  marry  him  for  love." 

,  Of  the  habits  and  character  of  this  complainant, 
generally f  the  history  afforded  in  the  evidence  is,  I 
am  sorry  to  say,  most  unfavourable.  Of  her  ha-> 
bitual  intoxication,  and  gross  immodesty,  both  ver- 
bal and  actual,  it  would.be  disgusting  to  furnish  the 
details — not  merely  as  spoken  to  by  Holt,  and  But- 

VOL.  I.  E  E 
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1823.      terfieldt  respectiv^y  senranto  in   the    familyy  and 
^^ry      witnesses  on  the.part  of  Mr.  Best ;  but  as  admitted 
\^.,,.m^     by  her  own  witness^'  English,  and  confinned;  so  for 
BBBt       as  they  gOy  by  several  of  the  exhibits  proved  to  be 
«im       in  her  own  hand- writing.    Mr.  Wickham,  too»  de- 
poses to  *^  seldom  seeing  her^  towards  evenings  that 
she  was  not  intoji?icated.'^    He  says,  that  her  man- 
ners»  on  those  occasions,  were  fall  of  levity  and  im- 
propriety—«and  that  her  langni^e  was  **  very  bad/' 
and  such  as  he,  as  a  family  man,  *^  endeavoured  to 
avoid  attending  to  as  much  as  possible."     The  evi- 
dence of  every  witness  in  the  cause  upon  whom 
the  Court  can  place  any  reliance,  is  confirmatory  of 
this. 

To  the  conduct  of  this  lady  towards  her  husband, 
in  particular^  so  far  as  the  settlement  wsas  concerned, 
I  have  already  adverted.  Mr.  Wickham,  indeed, 
not  unnaturally,  ascribes  her  '<  constant  opposition 
to  his  wishes  in  all  respects/'  and  her  perpetual  at> 
tempts  **  to  vex  and  harass  him  as  much  as  pos- 
sible,'' to  a  preconcerted  plan  on  her  part,  *^  either 
to  make  him  glad  to  get  rid  of  her  upon  her  own 
terms,"  or  to  provoke  him  to  some  acts  of  violence 
of  which  she  might  be  able  to  avail  herself,  so  as  to 
obtain  her  avowed  end  (a  separate  maintenance),  in 
that  way.  In  this  view  of  the  subject,  to  be  sure, 
her  general  conduct,  as  a  wije,  abstract  from  this 
particular  of  the  settlement,  has,  more  or  less,  a  re- 
ference to  it  all  along.  Be  the  cause,  however, 
what  it  might,  the  evidence  can  suffer  no  doubt  to 
be  entertained  as  to  the  effect.  Wickham  says,  that 
^*  Mrs.  Best's  conduct  (her  general  conduct,  that  is) 
to  her  husband^  during  the  whole  period  of  their  co- 
habitation, was,  as  far  as  it  came  under  his,  the  de« 
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poneiit^s/  ^^servatioti  (ftnd  this  depotienrhad  every  I82d. 
opportunity  fcut  observation)  grossly  improper.  She  x!m 
frequentfy  ab«li»ed^'  aAd  expressed  violent  resentment  wv%gi 
atid  anger  a^inst  htm .  She  did  so  itpon  all  occa-  Best 
sions*— sat'hitoi  ennafAetely  at  defiance, .  and  acted  in  Bm. 
opposition  to  afll  Mb  wishes,  seemingly  for  the  sole 
pnrpose  of  aimoyin^'  him.  The  deponent  hardly 
know»  how  to  deiscribe  hei^  condnct  as  a  wife^  otheiv 
wise  than-  by  saying*,  it  Was  the  Very  reverse  of  what 
it  ought  to  have  been.^  ^*  The  deponent  has  fre-^ 
qnently/'  he  says,  '*  seen  Mr.  Best  with  his  face 
scratched  and  disfigured — ^how  'frequently  he  does 
not  remember^  no^  can  he,  of  his  owH  knotvledgCf 
depose  to  the  manner  in  which  his  face  became  in 
that  state.'*  But  this  chasm  in  the  evidence  of  Mn 
Wickham>  as  to  the  actual  perpetrator  of  these  out- 
rages, whom  he  declines  to  specify  flr*  of  his  own 
knowledge,  is-  amply  supplied  by  the  testimony  of 
other  witnesses.  Butterfield  speaks  to  having  re- 
peatedly **  seen  Mrs.  Best  strike  Mr.  Best,  pull  his 
hair,  and  scratch  his  fiice,''  and  to  having  once  seen 
her  throw  him  down  stairs.  He  says,  that  Mr. 
Best's  face  was  so  much  scratched  and  torn,  after 
these  assaults,  that  he,  the  deponent,  was  unable  to 
shave  him  for  several  days  together.  Once,  too,  in 
this  deponent's  presence,  she  threw  a  decanter  at 
Mr.  Best,  which  missed'  him,  but  was  broken  to 
splinters  (owing,  I  presume,  to  the  force  it  was 
thrown  with)  against  the  wainscot.  He  further 
says,  that  Mr.  Best  often  left  the  room  when  Mrs^ 
Best  was  conducting  herself  in  this  violent  and 
abusive  manner,  and  retired  to  other  parts  of  the 
house,  generally  to  the  servant's  hall,  in  order  to 
avoid  her.     He  has  known  him  to  do  so  as  often  as 
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two  or  three  times  a  week  ;  remaining  there  several 
hours  at  a  time^  He,  the  deponent,  always  locked 
the  door  upon  those  occasions ;  but  Mrs.  Best  fre- 
quently followed— would  sometimes  knock  gently> 
in  order  to  get.in,  by  making  him,  deponent,  believe 
it  one  or  other  of  the  servants ;  but  at  others,  would 
knock  violently,  and  insist  upon  being  admitted. 
The  evidence  of  fiutterfield,  in  all  these  several' 
particulars,  is  folly  confirmed,  not  only  by  Holt,  who 
constantly  attended  upon  Mr.  and  Mrs.  Best,  as 
footman,  thrpugh  the  whole  period  of  their  cohabit- 
ation, and  therefore  had  every  opportunity  of  observ- 
ing their  conduct  towards  each  other,  but,  which  is 
more  material,  and  much  more  satisfactory,  by  Eng- 
lish. Her  answers  to  the  interrogatories  which  have 
been  addressed  to  her,  on  the  part  of  Mr.  Best, 
warrant  a  conclusion,  that  the  evidence  of  Hol,t  and 
Butterfield,  upon  these  points,  if  a  little  too  highly 
coloured,  from  that  degree  of  bias  which  jnnst  be 
made  allowance  for  in  the  evidence  of  servants  of 
either  sex,  especially  in  suits  of  this  description,  is 
still,  in  substance,  correct.  In  answer  to  the  l^th 
interrogatory,  she  says,  that  <<  Mr.  Best  used  often  to 
go  and  sit  in  the  servant's  hall,  to  avoid  Mrs.  Best, 
but  that  she  often  followed  him  thither ;  and,  on  his 
shutting  the  door,  would  force  it  open  and  assault 
him.  She  would  pull  his  nose,  or  hair,  ai^d  scratdi 
him,  frequently  fetching  blood-^-so  that  his  face  and 
person  were  often  much  disfigured."  In  answer  to  a 
former  interrogatory,  the  14th,  she  had  said,  that 
she,,  the  reispondent,  never  saw  Mrs.  Best  throw 
decanters  or  glasses  at  her  husband ;  but  that  she 
had  often  removed  them  from  the  table,  under  the 
apprehension  that  she,  else,  would  have  proceeded 
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to  that  extremity.     It  clearly  appears,  I  should  ob-       1823. 
serve,  by  the  evidence,  that  Mr.  Best  is  verging  to-       y^J^ 
"Ward  seventy,  and,  partly,  at  least,  crippled  in  one      Si^v^/ 
if  not  both  hands— and  that  Mrs.  Best  is  a  /^  strong       Best 
muscukr  woman,''  in  the  prime  of  life,  having,  at        bbbt. 
the  time  of   her  marriage,  been  only   three-and- 
twenty.     Her  witness,  English,  says,  on  the  10th 
interrogatory,  that  she  has  often  seen  her  ^^  take 
him  by  the  arm,  and  swing  him  round  like  a  child ;'' 
and  Holt  says,  to  the  same  effect,  that  hb  master, 
Mr.  Best,  was  "  no  match  for  her." 

^ith  conduct  like  this,  on  her  part,  it  could 
liardly  be  that  the  wife,  should  succeed  in  her  suit — 
that  her  libel  should  be  proved  in  that  material  part 
of  it,  which  represents  her  sufferings  kt  the  hands 
t>f  her  husband  as  unmerited  and  unprovoked..  It 
has  been  repeatedly  laid  down  in  these  Courts,  that 
no  wife  can  solicit  their  interference  with  effect  to 
protect  her  from  (evea  from  ill)  treatment  which 
she  has  drawn  upon  her  by  her  own  misconduct- 
she  must  jftrstf  at  least,  seek  a  remedy  in  the  reform 
of  her  own  manners.  If,  however,  it  should  appear 
that  even  misconduct  on  the  wife's  part  has  produced 
a.  return  from  the  husband  wholly  unjustified  by  the 
provocation,  and  quite  out  of  proportion  to  the  of- 
fence, it  might  still  be  the  duty  of  the  Court  to  in- 
terfere judicially,  notwithstanding  such,  the  wife's 
positive,  misconduct.  And  this  being  so,  it  must  be 
obvious,  from  what  has  already  fallen  from  the 
Court,  that  this  inquiry  limits  itself,  so  far  as  the 
cruelty  charged  by  the  wife  is  concerned,  to  a  con- 
sideration of  whether  any  blame  of  this  sort  can  be 
justly  said  to  attach  to  the  conduct  of  the  husband, 
jdpon  the  evidence  before  the  Court. 
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18S8.  The  marriage  of  tb^^e  partis  tpok  place  m  De^ 

Tefwf  cember,  1817,  and  tbe  firati  acte  of  cruelty,  speci* 
\g^v^  ficaUy  charged,  are  pleaded  (namely,  in  the  6th  ar- 
bbst  ^q\q  0(  t|jg  lii^el)  to  have  been  xsoounitted  on  the 
Bkst.  14th  and  Idth  days  of  March,  1818;  I  flay  ^speci'- 
Jically  chargedy^  because  it  certainly  is  pleaded  ge* 
nerally^  in  the  introductory  p;irt  of  this  dth  article, 
that  the  husband  began  to  .ill  treat  and  heat  his  wife 
**  shortly  after  the  marriage ^  The  6th  article  of 
the  libel  however  charges,  ^wj/Jca//y,  <Afi/ **  the  wife 
being  seated  by' a  window,  in  the  diPawing*ro€mi,  on 
the  first  of  these  days,  the .  husband,  without  any 
cause,  struck  her  with  a  horsewhip  across  her  left 
breast,  which  caused  her  jto  f^ll,  s^seleas,  to  the 
ground,  and  occasioned  a  swelling,  which  lasted  a 
considerable  time;''  and  that  on  tiie  foUowiog morn- 
ing, about  five  o'clock,  **  he«put  a  lighted  candle-under 
her  bed,  and  swore  he  would  bum  her  in  it,  alive." 
And  it  is  further  pleaded,  in  thei.Oth  article,  that 
in  consequence  of  these  acts  qf  violence,  she,  the 
wife,  applied  to  a  magistrate,  and  swore  the  peace 
against  him.  These  to  be  sure  .are  s^ious  charges, 
especially  the  last ;  an  attempt  to  Imm  her  alive  is 
more  than  even  Mrs.  Best's  demerits  could  justify. 
Xiet  us  see  how  they  are  sustained  in  evidence. 

The  two  first  witnesses  designed  to  this  article  are 
Mat*y  Brooks  and  Mary  Boxall* 

Brooks,  who  at  the  time  of  her  examination  in 
April,  I82O9  was  only  eighteen  years  of  age,  says, 
that  in  August,  1817,  she  being  then  out  of  place, 
and  resident  in  Canterbury,  was  hired  as  a  sort  of 
general  servant,  to  accompany  Mrs,  Best,  then  Miss 
Halladay,  to  Bamsgate,  where  she  proposed  to  spend 
»  short  time.    She  continued  however  in  her  s^« 
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vice ;  atid,  npon  her  marriage  to  Mr.  Beat,  aeoonl*  letSi 

panied  he?  to  his  house  at  Chatham,  where  she  re^  j^^^ 
mained  for  aboat  six  weeks,  until  discharged  by 


Mr.  Best.  She  fiirther  says,  that  on  the  a6th  of  Bm 
February  last  [that  is,  1820]  she  re-entered,  and  was  hm 
then  living  in  the  service  of  Mrs.  Best,  resident  at 
Bucklands,  near  Dov^r,  separate  from  her  husband. 
And  to  the  third  interrogatory  she  answers,  that, 
shortly  before  so  re-entering  Mrs.  Best's  service,  Ishe 
received  a  message  from  her,  to  ask  whether  dbe 
had  any  objection  to  come  forward,  and  state  what 
she  knew  about  Mr.  Best's  **  taking  his  pistols  to 
her,  (a  matter,  by  the  way,  not  charged  in  the 
libel)  and  his  other  ill  treatment  of  her?''  To  which 
she  answered  in  the  negatives- 
Mary  Boxall  (formerly  Halladay)  is  the  sister  of 
Mrs.  Best.  She  says,  that  she  went  on  a  visit  to 
Mr.  and  Mrs.  Best,  at  their  house  at  Chatham,  at  the 
time  of  their  marriage,  and  remained  with  them 
there  for  about  six  weeks  from  that  time,  which 
agrees  with  the  period  of  the  discharge  of  the  first 
witness  by  Mr.  Best— - 

And  both  witnesses  admit  not  being  even  in  the 
same  house  with  the  parties,  on  or  about  the  14th 
of  March,  1818,  the  time  when  the  facts  charged  in 
Jhe  5th  and  6th  mticles  of  tlie  libel  are  laid  to  have 
occurred. 

Now  with  respect  to  certain  acts  of  violence, 
prior  in  date  to  the  14th  of  March,  1818,  not  speci- 
fically complained  of  by  the  wife,  but  spoken  to  by 
Brooks  and  Boxall  as  upon  the  5th  article  of  this 
libel,  the  Court  is  disposed  to  dismiss  them  from  its 
consideration,  pretty  much,  altogether;  as  being  mat- 
ter to  which  Mr.  Best  has  had  no  opportunity,  either 
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I82s:       of  counterpleading,   or  even  addressing  interrofa- 
^^^^      tones,  for  want  of  that  specification.     I  -must  fiir- 
v^v^     thcr  too  observe,  that  both  these  witnesses.  Brooks 
Best        and  Boxall,  from  their  answers  to  certain  general 
BfiftT.       interrogatories  administered  by  the  husband,  advert- 
ed to  by  his  counsel  in  argument,  have  rendered 
themselves,  in  point  of  credit,  to  say  the  least,  very 
exceptionable. 

This  last  objection  indeed  applies  nearly,  or  quite 
^s  strongly,  to  the  third,  and  only  other  witness 
upon  this  article,  Ann  Young.  She,  however,  being 
properly  ^enough  designed  to  this  article,  as  having 
lived  in  Mr.  Best's  service  at  the  time  when  the 
«.cts  of  cruelty  specifically  charged  in  it  are  alleged 
to  have  been  committed,  it  becomes  necessary  for  the 
Court  briefly  to  consider  her  evidence  upon  it. 

Her  evidence  on  the  5th  article  of  the  libel. is  to 
this  effect :— She  says,  that  about  a  week  after .  she 
entered  Mr.  Best's  service  (where  she  continued  for 
nearly  six  months,  as  his  wife's  waiting  maid),  she^ 
having  been  rang  for,  went  into  the  drawing-room^ 
and,  on  entering  it,  found  Mr.  Best  very  angry  with 
Mrs.  Best  about  a  little  hurt  she  had  got  in  her  lip, 
which  she  said  had  been  done  the  day  before  by  her 
parrot,  but  which  Mr.  Best,  it  seems,  was  inclined 
to  ascribe  to  the  bite  of  a  different  species  of  animal. 
She  says,  that  after  swearing  at  and  threatening  her 
for  some  time  about  her  lip,  he  fetched  a  riding 
-whip  from  an  adjoining  room,  and  adding,  **  Damme, 
Madam,  I  will  now  horsewhip  you,"  struck  her  a 
violent  blow  with  it  across  her  left  breast.  She 
screamed  and  faii\ted  away,  on  which  the.  witness 
and  Mrs.  Filmer,  the  house4s:eeper,  went  to  her 
assistance,  and  carried  her  up  stairs,  where,  aftep 
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bathing  her  temples  and  using  other  remedies,  they       1828. 
succeeded  in  restoring   her.      She  says,  that  the       j,^^ 
breast  was,  at  first,  a  good  deal  swelled,  but  after*     .v.^v«W' 
wards  turned  blaek :  and.tliat  the  braise  was  visible        ^"'^ 
upon  it  for  several  weeks  afterwards.     Upon  the       Rnr. 
charge  of- patting  a  lighted  candle  under  her  bed, 
8cc»  on  the  following  mornings  all  which  this  witness 
(the  only  witness  upon  it)  says,  is,  that  <*  one  morn- 
ing, 'abt>ut  two  or  three  mornings  afterwards,  she 
heard  a  noise  in  the  bed-room,  as  if  Mr.  Best  was 
in-  a  passion  with  his  wife^^that  presently  after  the 
bell  rang,  and  she  heard  her  mistress  calUng  out  for 
her  io  go  to  her^-that  on  entering  the  room  she 
found  Mrs.  Best  just  getting  into  bed  again,  and 
Mr.  Best  not  there,  but  descending  the  stair  case^^ 
there  was  a  candle  and  candlestick  lying  on  the 
Jloorf  the  candle  apparently  just  put  oi4<-— that  Mrs. 
Best   appeared  much  agitated,  and  requested  the 
witness  to  come  to  bed  to  her,  to  protect  her."  '  She 
farther  says,  that  in  the  evening  of  that  day,  when 
Mr.  Best  struck  her  with  a  horsewhip,  as  above, 
die  did  go,  accompanied  by  the  witness,  to  a  ma* 
gistrate  at  Chatham,  and  complain  to  him  of  her 
husband's  behaviour  to  her.     The  observations  sug- 
gested to  it,  by  this  piece  of  evidence,  the  Court  will 
reserve^  until  it  has  an  opportunity  of  remarking 
upon  the  testimony  of  this  witness,  Young,  upon  the 
libel,  taken  as  a  whole.     But  to  proceed  with  the 
other  specific  charges  of  cruelty. 

The  6th  article  pleads,  that,  ^^  in  the  beginning  of 
May,  1818,  Mr.  Best,  without  any  provocation,  put 
himself  in  a  violent  passion,  and  beat  his  wife  upon  - 
the  head  with  his  fist,  in  a  very  cruel  manner — that 
ttie  escaped  from  him  into  the  bed-room,  and  fastened 
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mfk      Ae  door,  \f h^  Mt.  Best  came  np .  staijiK wifti  a  )iii|;« 

^^^     kitehea  poker,  aoud  broke  open  Ifbe: dooc-r-and.in  the 

vg^v"^     BQi^^rt  vioient  mtoner  threatened  t/i>  kill  he^r*.  hojt  was 

Bn«       prerented  from  doing  so  by  the  pre0W4e  aM  inter- 

Bstv.      £arenee  of  Mrs.  Filmer,  the  house-kei^r^  whj>  qame 

from  h&c  room,   it  being  about  eleven  o'cl^qH  ^ 

night,  in  consequence  of  Mrs.  Best'fi  screams/'. 

Now  upon  this  article,  as  well  as  on  the  last,  FUm^ 
who  is  Touched  as  a  witness,  is  not  prqdpcedy  and 
the  sole  witness  again  is  this  Ann  Young*  ^.  Her 
account  is  pretty  much  to  the  effect  of  the  p\e^  | 
there  is  one  discrepancy  however.  The  blows  are 
pleaded  to  have  fallen  upon  the  head  pf.  the  f^om^ 
pktnaht :  the  witness  says  nothing  of  this,  but 
speaks  to  her*'  arm  being  much  bruised  froQi.the 
shoulder  to  the  wrist/^  This  is  a  discrepancy,  h&w^ 
ever,  perhaps  not  very  material* 

The  next  article  pleads,  that  **  one  day  in  Jane, 
1818,  after  dinner^  Mr*  Best  knocked  his  wife  .off 
her  chair,  (Ihe  parties  being  then  at  Southend)  ;  fund 
afterwards,  on  her  attempting  to  get  up  stairs,  fbl-* 
lowed  her  and  beat  her  about  the  head  and  left 
cheek,  and  side,  in  a  cruel  manner,  so  as  to  cause 
her  died^  to  swell,  and  produce  a  constant  pajoQi  in 
her  side/' 

Now  upon  this  article  the  Court,  in  part  at 
least,  has  the  testimony  of  an  additional  witness 
Maiy  Englndi,  upon  an  interrogatory  that  i^  ;)d^ 
dressed  to  her  by  the  husband :  for  Young,  again,  is 
the  sole  witness  designed  by  the  wife  to  this  article. 
Young^s  account  is,  that  she  was  in  the  bed-rooiA, 
over  the  drawing-room^  where  Mr.  and  Mrs.  Best 
were  sitting  at  ttttir  wine  after  dinner f  when  ahe 
heard  a  violent  scream,  and,  running  dowa  stairss. 
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room,  eryinip  vesy  muckh-^her  hair  was  about  faer  ^^^ 
Ahoaldovsy  and  the  cemb^  which  waally  fastened  it 
npp  in  her  hand.  She  went  iq>  stain  into  the  bed-  * 
vooBiy  accompanied  by  the  witness,  bat  was  imme* 
fliaiely  li>Uowed  by  Mr.  Best,  who  exdaimed  on 
fleeing  her^  '^Oh!  yon  are  hete.  Madam;''  aod^  ad* 
wancing  to  her^  began  beating  her  riolently  abont 
the  head>  face*  ne<^,  and  body,  wiihhii  donUed 
fists.  Mrs.  Best  resisted  a  little,  and  ]»esentiy  after 
struck  him  again ;  bat  he  overpowered,  and  knocked 
her  down,  and  ^n  went  away.  The  hausemaid, 
who  had  ran  up  staurs  on  hearing  the  noise,  after 
endeavouring  in  vain  to  part  them,  tan  to  assist 
Mrs.  Be»t  as  $oon  as  Mr.  Best  left  her  on  the  ground. 
The  witness  says,  titat  Mrs.  Best  complained  of 
being  much  hurt,  and  nnable  to  go  down  stairs,  and 
went  to  bed  almost  immediately*— -and  that  bruises 
wenre  visible  on  l]^r  face,  neck,  and  bosom. 

Such  is  the  substance  of  Young's  evidence  upon 
the  7th  article.  But  that  of  English,  upon  an  in- 
terrogatory addressed  to  her,  as  I  have  said,  by  the 
fawband,  places  the  whole  transaction  in  a  very  dif* 
feorent  light.  English  is  the  person  designated  by 
the  last  witness  as  the  **  housemaid^''*  who  interfered 
mpon  the  occasion  in  question,  ^e  at  that  time 
was  housemaid,  but  afterwards  became  Mrs.  Best's 
personal  attendant,  ^e  says,  that  upon  going  up 
stairs  (as  spoken  to  by  Young)  she  found  Mr.  and 
Mrs.  Best  fighting  on  the  landing-place,  each  beat- 
ing the  other.  Mrs.  Best  then  tpent  off  into  a  Jit, 
and  the  respondent  assisted  to  recover  her:  to  be 
eure,  when  recovered,  Mrs.  Best  did  '*  complain  of 
Jix4  Be9t^s  beating  her."    Slit  Mu/she  had  been  sit^ 
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.1B23.      liiix^  by  the  window,  when  a  g-4ntleiuaii  pamng  by, 

T^      happened  to  look  up  at  her;  upon  which  Mr..Be^ 
Vivi^      witfamit  any  provocation,  knocked  her  off  ^er  chair. 

Bm        f£\iQ   respondent  further  says,  however,  that.  Mrs. 

.Ban.  Best^ .  at  the  time  in  question,  was  intoxicated;  suid 
thati  when  in  that  state,  she  often  abased,  struck, 
and  fought  with  Mr,  Best.  It  appears  from  the  anh 
swers  of  this  witness,  that  Mrs.  Best  had  often  fits 
when  intoxicated,  (^<  her  fits,'.'  she  calls  them)  with^ 
out  receiving  any  blow.    . 

The  above  is.  the  substance  of  Young's  evidence 
upon  the  Sth,  6th,  and  7th  articles-^articl^  to  which 
she,  in  effect,  is  the  only  regular,  designed,  witness : 
for  the  evidence  of  Brooks  and  Boxalt  upon  the  5th 
article,  for  reasons  already. assigned,  is  pretty  much 
out  of  the  question ;.  and  English's  testimony,  as 
upon  the  7th  article,  is  merely  drawn  out  upon  an 
interrogatory.  Now  the  answer^  of  this  witness. 
Young,  to  the  several  interrogatories  administered  to 
her  on  the  part  of  the  hu^and,  and,  in  brid;  her 
•general  evidence,  as  contrasted  with  that  of  nearly 
every  othier:  (I  may  say.  of  every  other  credible)  wit- 
ness in  the  cause,  do,  as  already  hinted,  detract  most 
materially  frcmi  the  credit  due  to  her.;  in  fact,  they 
render  it.  impossible  for  the  Court  to  rely  upon  her 
evidence,  unless  confirmed  byi  that  of  some  other 
witness.  But  Young  being,  in  effect,  the  sole  wit- 
ness upon  the  5th  and  6th  articles,  and  the  collateral 
testimony  of  English,  as  upon  the  7th  article,  not 
only  not  corroborating  thsd;  of  Young,  but  substan^ 
fially  disproving  it,  there  is  a  total  failure  of  proof 
upon  these  article»-^there  is  even  something  more ; 
for  I  do  think  thai  Mr.  Best's  answers  upon-  l^ese 
Articles,    which    have  been   read    by  the   counsel 
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for  Mrs.  Best,  and  nrhich  certainly  represent  these       1823. 
matters  veipy  differently  from  the  plea,  more  than      XenZ 
comiterpoise  the  single  testmumy  of  a  witness  of     w^. 
, Young's  deiidription.       •     .    •  bmt 

;  Thie  single  witness  upon  the  8ih,  9th,  10th,  and 
llth  toticles  of  thelibel  is  Mary  English.  Enghsh 
I  admit!  with  the  counsel  for  both  parties^  to  be  a 
&iBy  credible  witness ;  but  her  eyidence,  in  my  jndg-^ 
nient,  is  so  far  from  convictihg  the  husband  of  legal 
guilt,  that  it  goes  some  way  to  exculpate  him  from 
ittoral  Uame.  What  is  her  evidence  upon  the  8th 
article,  for  ihrtance :-— She  says,  that  between  six 
and  seren  o^clock  one  evening,  .in  the  month  of  De- 
cember, 1818,  the  bell  having"  been  rung  for  her,  she 
"went  up  stairs  into  the  break&ist  room>  where  Mr. 
and  Mrs.  Best  were  then,  taking  their  wine,  after 
.  dinner— -whea  she  entered  the  room  Mrs.  Best  was^ 
itanding  by  the  mantle  piece,  leaning  against  it,  and 
Mr.  Best  wai^ .  desiring,  her  to  leave  the  room.  Mr: 
B^  told  the  deponent  to  take  her  mistress  out  of 
the  roonb,  and  again:  desired  Mrs.  Best  to  leave  it ; 
to  which  she  replied  that  she  would  not;  for  that 
she  had  as  much  rig^t  to  any  part  of  the  house  as 
he  had.  Mr.  Best  then  pushed  her,  as  if  to  remove 
her  from  the  mantle  piece,  and  again  told  the  de« 
ponent  to  take  her  away.  Mrs.  Best  rather  resisted 
4fae  push,  and  told  Mr.  Best  that  '^  if  he  attempted 
to  touch  her  again,  she  would  wring  his  nose  off;'* 
•upon%which  he  immediately^  struck  her  a  violent  blow 
with^  his  fist,;  which  knocked  her  down,  and  struck 
herihead  against  the  chimney  piece  as  she  fell  She 
Was  senseless  from  the  effect  of  the  blow ;  and  Mr. 
Best  stooping,  as.  if.  to  tift.  her  up,  laid  hold  of  her 
hy  the  hair;  but,  on  the  deponent's. remonstrances^ 
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aUfted  Iu»  Md,  fOMl  aaagted  by  1^ 
^2^  ber  byjJier^vmtoiaBofi^  wUdiwtt  ji]0l  1^^^  The 
(fepoMni^  at  die  aame  tiue^  asking*  Mr.  R»r  how 
he  could  use  his  wife  so?  he  replied^ ^^  Bamn;  her^ 
^he  has  been  praisiBg  her  {avorito  men,  €aftam  IB. } 
flaying,,  what  a  chanmngl^olr  hr  is;  and  iSbat  I  aib 
a  aniiffy  pU  feoL^  Mr&  BesfrTecoridring,  in  a;  Mif 
miniitest  oa  the  application.  o€  sosaa  lanegar^  Bfir. 
Best  aga&a  faudsted  on  her  leaving*  the  Toom,  but  she 
said  she  wmdd  noty  and,,  takings  a  efaair»  seifted'her-> 
self  at  the  taUe.  Bach  is  hto  eTidence  ih  chief. 
In  answer  to  an  intanrogatoi^  which  has  been  ad- 
dressed to  her^.aa  with  reference  to  tUk*  particnlar 
transaction^  shesays^  '^  the  blow  wds  a 'hard  blow, 
because  it  broke  the  comb*  in  Mrsv  Best^s  h«id  j;  and 
that  Mrs.  Best  did ,  fall  on  the  floor  senseless,  and 
remain  so  ior  some  minttte^-^  one  of  herfiti.  Bhe 
was  intoxicated^,  however,  at  tbe  time,  and  had  been 
abusing  Mr.  Best  in  lihe  utualmBxmety  She  fhrtlier 
answers,  that  she  cannot  say  whether  the  fil^  upon 
this  occasion,  proceeded  ftom^the  blow.  She  had 
often  tho^e  fits  when  in  lii|ndr,  from  that  eanse^ 
when  she  had  reeeived  bo  bloiw. 

Now  upon  this  acoount  of  the  witness,  can  it  be 
said  that  what  occuned  {which*  is  charged  as  a  8pe«> 
cific  act  of  eroelty  ia  the  .8th  article)  was  without 
great  proyocation  ?  She  had  indnlgped  herself  in  cam*- 
parisons  (proverbially  odions  upon  all^  and  certainly 
not  least  so  upon  9uch  sid>jeot»)  between  her  hvah 
band  and  Captain  B.,.h«  '<  favorite  man"  as  he  styles 
him.  [English  says,  by  the  way,,  that  she  often  re* 
proached  him  in  Ihis  manna*,  namely,  by  easting  in 
ins  teeth  the  praises  of  her  ^  favorite  men,"  which 
always  put  Mr.  Best  in  a  passion.    She  wouklMmei' 
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times  say^  ^<  Now  I  wiU  make  mm  as  jealous  as  the 
devil/ ^  and  tben^rorid  begin  praising  gentlemen      Xawu 
whom  Ab  said  she  had  m^  when  ovt  W9Jking>  alM 
tiioiqfb  Ak  (EagUsh),  who  had  aocempanied  her,  weU 
knew  that  she  had  met  no  such  persons.    And  this      '^^'^ 
perfeetiy  aeeoyds  with  what  &olt  and  Butterfield  ha^e 
deposed  of  her  conduct  in  this  partieuhur^  although 
in  terms  too  indefieate,  as  very  much  of  this^  evv^ 
deneo  is,  lor  recital  in  open  Court.    But  to  return] 
The  huidb^andy  upon  the  occasion  in  question,  does 
not  immediMely  proceed  to  resent  this  sort  of-Ian-> 
goage  by  any  pergonal  harshness,  but  desires  her  to 
leave  the  room ;  which  she  not  only  refuses  to  do', 
but  accompanies  her  refusal  with  menaced  violence 
if  he  attempts  to  Compel  her.    Actual  violence,  as 
might  be  expected,  does  ensue ;  and,  probably,  it 
was  intended  that  9t  should.    And  if  the  wife  suf« 
fered  by  it,  can  it  be  said  that  she  was  not  the  an« 
tlikiress  of  the  whole,  by  her  grossly  improper  con- 
duct ?-    I  am  clearly  of  opinion  that  she  was ;  and 
that  die  conduct  of  the  husband  in  this  instance,  so 
provoked,  unjustifiable  as  I  admit  it  to  be,  does  not 
come  up  to  the  notion  of  legal  cruelty. 
'   ObstfVations  of  a  similar  import  apply  to  this  wit- 
nesses depositions  upon  the  9th,  10th,  and  11th  arti- 
cles }  but  it  is  unnecessary,*  and  it  would  be  disgust- 
ing, to  state  and  observe  upon  them  in  detail.    It 
may  be  proper,  however,   that   the  Court  should 
briefly  advert  to  her  evidence  upon  the  12th  article, 
being  the  article  which  contains  that  material  aver* 
ment  of  the  party  comjdainant  having  finally  quitted, 
and  ceased  to  live  and  cohabit  with  her  husband,  in 
August,  1819-,  from  considering  her  life  in  peril)  by 
reason  of  his  cruel  and  violent  conduct  towards  heir* 
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lass:  English  def^oses^  that  there  had  been  dispnftes  and 

^^      diflfereiices  between  Mr.  and  Mrg.  Best  a  few  days 
wv*^     before  they  separated,  upon  the  old  subject  of  &e 
Best       ^\l,     ghe  sent  several  messages  to  him  by  die  de« 
BsiT^       pcmenty   to, say,  that  unless  he  satisfied  her  aa  to 
what  he  had  left  her  in  his  will,  she  would  not  Uve 
with  him;  to  which  he  repilied  to  theeffect^  that  he 
had  left  her  enough,  if  she  conduct^  herself  well ; 
but  that  if  she  did  not^  that  would  be  taken  away. 
In  the  course^f  these  disputes  she  speaks  to  hainiig 
been  t|ie  bearer  of  a  iu>te  from  her  mistress  to  Mr* 
Best,  nbout  two  days  before  they  separMed^  and  to 
th§  exhibit,  No.  6,  annexed. to  Mr.  Best's  allegation, 
being  that  identical  note.    It  is  conceived  in  terms 
of  such  irritating  and.  scurrilous  reproach  (terms  far 
too  gross  for  recital),  that  it  could  only  be  designed 
to  provoke  the   husbapd  to  scnpaeact  of  violence. 
It  is  impossible,  I  thinkj^  to  put,  any  oth^  ititterpretar- 
jtion  upon  it.    The  above  circtimstances,'  connected 
with  ^the  iinal  separation  of  the  parties,  are  desoribed 
by  the  witness,  English,  in  her  answers^to  the  34th  and 
35th  interrogatories.  Upon  her  examination  in  chiefs 
she  says,  to  this  article  of  the  libel,  ^^  that  for.  soma 
time  previously  Mrs,  Best  had  expipessed  herself  de- 
tennined  not  to  live  with  Mr.  Best,  in  consequence 
of  his  behaviour  to  her;  but  she  did  not  hear  her. 
express  any  fear  that  her  life  would  be  in  peril  by 
remaining.    Two  or  three  days  before  she  left  the 
house,  she  told  the  depon^it,  that  she  <^  meant  to> 
go  jand  see  her  friends;"'  that  she  waa  awai^e  Mr* 
Best  would  object,  and  that,  then^  she  intended  ''  to 
kick  up  a  devil  of  a  row,  and  set  off  the  next  morn- 
ing.*'   Now  how  utterly  inconsistent  this  evidaice 
is  with  an  avermait  that  sheathe  party  complapiaBta 
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tinitt^  her  husband's  house  at  Chatham  in  August,       1823. 
1819,  under  a  ^nse  of  present  peril  to  her  person       j^^^ 
irom  continuing  to  reside  with  him,  need  scarcely  be     .>^vi^ 
obsenred  upon.     No  breach  of  the  peace  in  fact  ap-        bkst 
pears  to  have  occurred— the  lady  quitted  her  abod^        BstT. 
tritluMit  actual  disturbance :  not  that  if  it  had,  so 
studiously  provoked  on  her  part,  it  would  at  all  have 
amended  her  case— a  case  which  I  have  no  hesita^ 
lion  in  pronouncing  to  be  disproved  altogether,  and 
not  to  entitle  her  to  the  relief  which  she  seeks.     I 
iii[!Cordingly  dismiss  her  complaint,  and  proceed  to 
considel"  that  of  the  husband. 

It  may  first  be  fit,  however,  that  the  Court  should 
express  its  sense  of  the  utter  impropriety  of  that 
frequent  recourse  which  Mr.  Best  is  proved  to  have 
bad  to  personal  violence,  even  although  it  admits, 
at  the  same  time,  that  upon  most,  if  not  upon  all, 
occasions  of  his  so  doing,  he  did  not  want  for  gre^rt 
provocation.     It  attaches,  too,  no  small  degree  of 
•blame  to  the  use  of  that  language,  whether  given  or 
retorted,  in  t^hich  his  reproofs  were  usually  con^ 
veyed*^^— reproofs  abounding  in  epithets  always  un- 
grateful to  female  ears,  and  which  possibly  become 
more  ungrateful,  in  nearly  what  proportion  the  epi«- 
thets,  themselves,  are  less  inappropriate.     Mr.  Best 
should  peculiarly  have  avoided  the  use  of  these  epi- 
thets, pending  cohabitation^  even  had  he  believed  her 
guilty  of  nuptial  infidelity.     As  to  ^ny  Antenuptial 
immorality,  that  had  been  purged,  quoad  hirrij  by  his 
consenting  to  take  her  for  his  wife.     What,  again, 
could   be  weir  more  reprehensible  than,  if  not  his 
groundless  suspicions,  still  his  gross  modes  of  giving 
vent  to  them— at  one  time,  for  instance,  by  insisting 
that  the  coachman  was  in  bed  with  his  wife— at  an- 
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18M.       other,  by  searching  tibe  doseta  ih  her  b^drroom,  V»d 
^^^      under  her  bed,  as  suspecting  them  to  coucea^  soi&e 
\J!J!^     gallant     Throughout  that  course,  too,  of  excessive 
BBfft       drinking,  which  led  to  most  of  their  persoiaal  con- 
hnw.      flicts,   it  cannot  be  overlooked,   that  the  husbaad 
does  not  appear  to  have  interposed,  as  he  wM  un- 
doubtedly called  upon  to  do,  any  sort  of  irestraini; 
he,  on  the  contrary,  in  their  afternoon  sittings,  seems 
to  have  been  usually  a  sharer  ii|  such  compotations. 
Of  what  Mrs.  Best's  counsd  have   said,  however, 
namely,  that  the  wife's  indelicacies  in  language  and 
conduct  (too  gross  to  be  specified)  were  not  foreigp 
to  the  taste  of  her  husband,  I  see  no  proof.    Ou  the 
contrary,  the  witness,  English,  says,  that  he  often 
expressed  high    disapprobation  of   them;   saying, 
somewhat  coarsely  indeed,  *'  he  would  be  damned 
if  he  could  bear  it"-— that  *'  she  ought  to  be  ashamed 
of  herself,  and  was  worse  (in  these  respects)  than 
a  common  prostitute."     But  to  proceed, 

Mr.  Best  accuses  his  wife  of  adultery  with  a  per*- 
son  named  Meers,  a  farmer,  resident  at  Chilham, 
near  Canterbury,  and  with  whom  she  had  been  ac^ 
quainted  previous  to  her  marriage.  His  allegation 
charges,  that^  on  her  journey  to  Dover,  soon  after 
the  marriage,  upon  the  occasion,  to  which  I  have 
already  adverted,  of  consulting  her  solicitor,  Mr. 
Kennett,  she  stopped  at  C^mterbury;  and  tfiat  at 
the  house  of  Isabella  Elder,  situate  in  Ruttendean 
Lane,  in  that  city,  being  a  h6use  of  notorious  ill 
fame,  she  met  this  Meers  by  appointment,  on  or 
about  the  5th  of  January,  1818 ;  and  then  and  there 
had  a  criminal  connexion  with  him— little  more  than 
a  fortnight,  it  will  be  seen,  this,  from  the  wedding 
day.    Upon  this  charge  two  questions  arise,  1«  b 
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die  adttlterjr  proved  ?  2.  What,  being  pi-oved^^  vsiAei     ^^ 
ail  iht  circtiatstances  of  the  case,  is  its  legal  eflfect  ?       3^riZ 

1»  t*li6  witnesses  examined  in  support  of  this 
charge  are  a  man  named  Wash,  Meers  himself,  and 
Charlotte  Morgan.  The  ttr o  first  of  these,  at  ksurt,  **^^ 
are  to  be  heard  with  cantion ;  but  it  is  of  necessity 
that  ^*  in  re  lupanarij  testes  lupanares  admittentur  ;*' 
and  I  see  nothing  in  the  nature  of  the  evidence  which 
these  persons  have  given,  confirmed  as  it  is  l)y  cit^ 
<^umstances,  and  by  the  whole  complexion  of  this 
case^  which  induces  me  to  consider  them  bb  having 
deposed  untruly. 

Wash  deposes  to  having  been  dispatched  by  Elder 
with  a  message  to  Meers  from  Mrs*  Best,  whom  h^ 
had  known  for  years  before,  at  the  time  articulate, 
desiring  him  to  meet  her  at  Elder's  that  evening-^»4;o 
his  ddivery  of  this  message  to  Meer3>  and  to  Meers*s 
reply,  which  was,  that  he  was  coming  to  Canterbury, 
and  Would  be  at  Elder's  at  the  time  appointed— and 
to  his  report  of  that  answer  to  Mrs.  Best  in  person, 
then  at  Blder*s,  who  expressed  her  delight  at  the 
prospect  of  a  renewed  intercourse  with  Meers,  in 
terms,  as  spoken  to  by  this  witness,  so  grossly  in>- 
decent,  that  the  Court  is  compelled  to  dispense  to 
itself  with  the  obligation  of  recording  them. 

Morgan,  who  was  perfectly  acquainted  with  the 
persons  both  of  Meers  and  Mrs.  Best,  from  Mrs. 
Best  having  lodged  at  her  (the  deponent's)  mother's 
previous  to  her  marriage,  and  from  her  having  been 
visited  there,  occasionalljr,  by  Meers,  deposes,  posi- 
tively, to  having  seen  Meers  and  Mrs.  Best  go  toge- 
ther into  the  house  of  Mrs.  Elder,  next  door  to  that 
in  which  the  deponent  then  lived  with  her  mother, 
in  Ruttendean  hane,  Canterbury,  a  few  weeks  after 
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a82S.       her  marriage — a  fact  which,,  alone f  would  suffice  fo 

T^      found  a  sentence  of  separation,  and  not  the  less  so 

V*v««^     in  this  than  in  any  other  case,  from  Mrs.  Best  s 

*^f'       antenuptial  habits  and  acquaintance  with  the  mis- 

*»w-      .tress  of  such  a  house ;  which,  I  should  observe,  was, 

indisputably,  a  house  of  ill  fame,  and  is  spoken  of 

as  such  by  all  the  witnesses. 

.  Lastly,  Meers,  the  **part%ceps  criminiif^  has  de- 
posed to  having  met  Mrs.  Best  at  the  time  and  place 
articulate,  and  to  the  fact  of  adultery  having  been, 
then  and  there,  committed  between  them. 

Such  is  the  parol  evidence.  Added  fo  which,  a 
verdict  is  exhibited,  obtained  by  Mr.  Best  against 
the  adulterer  in  an  action,  judgment  in  which,  how- 
,ever,  went  by  default.  Such  a  verdict,  in  no  case, 
would  be  evidence  of  adultery  against  the  wife ;  it 
being  res  inter  alios  acta,  a  proceeding  to  which 
,she  was  no  party.  However,  as  a  circumstance 
merely  of  the  case,  it  was  entitled  to  be  pleaded,  and 
the  Court  is  bound,  as  such,  to  notice  it. 

.Added  to  this,  agaiu,  are  two  letters  from  Mrs. 

.  Best  to  Meers,  leaving  no  doubt  of  the  existence  of 

'    .a  criminal  attachment  between  the  parties.     There 

is,  I  admit,  something  alarming  in  Meers  having  de* 

livered.up  these  letters  to  the  agent  of  Mr.  Best; 

but.  this  does  not  detract  from  their  authenticity, 

and  the  hand-writing  of  Mrs.  Best  to  the  letters  is 

.  not  only  pleaded,  but  proved.     They  certainly  afford 

evidence  strongly  confirmatory  of  the  parol  testi- 

.mpny  given  by  the  witnes^ds  who  have  been  examined 

in  proof  of  the  charge— a  charge  against  which,  it 

only  remains  to  observe^  that  Mrs.  Best  has  set  up 

no  defence-^she  has  not  counterpleaded  to  the  fact 

?H^g?d— she  has  suggested  no  previous  connivance^ 
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nor  has  'she  insisted  upon  any  subsequent  condona*'      16^. 
fdon*    Under  all  these  circumstances  the  Court,  I       Tern^ 
think,  is  bound  to  hold  that  the  adultery  charged  is  ■-    v>v<^; 
sufficiently  proved.    Next  for  its  legal  effect  ®*w 

2.  Now  the  Court  has  been  very  properly  urged,  Bbst. 
as  with  reference  to  that  effect,  to  take  into  its  con- 
sideraiioQ  the  conduct  of  the  husband,  who,  it  has 
been  contended,  does  not  stand  before  it  as  a  party 
entitled  to  relief  for  several  reasons.  It  is  objected, 
for  instance,  that  the  husband  could  expect  no  other, 
or  better,  from  the  antenuptial  habits  and  character  « 
of  the  party  whom  he  had  chosen  to  make  his  wife. 
But  the  Court  can  only  nptice  these  as  requiring  a 
stricter  attention,  on  her  part,  to  her  conduct  as  a 
wife — ^they,  at  least,  cannot  be  urg^d  with  effect  to 
have  authorized,  in  the  first  instance,  or  to  protect 
her,  if  committed,  from  the  consequences  of,  a  wilful 
violation  of  her  marriage  vow.  The  culpability  of 
the  husband's  conduct,  in  the '  several  particulars  in« 
stanced  by  the  Court  in  disposing  of  the  wife's  com^ 
plaint,  has  also  been  insisted  upon,  as  lessening,  and 
detracting  from,  his  claim  to  relief  upon  his  own. 
But  the  complaints  are  not  in  pari  delicto^-'^ot  could 
the  one,  if  established  ever  so  clearly,  as  in  the  case 
of  mutual  adultery,  be  received  by  way  of  com- 
pensation for  the  other«  Dismissing  these  objec- 
tions, therefore,  at  least  for  the  present,  I  proceed 
to  consider  whether  a  detected  epistolary  correspond- 
ence between  Meers  and  the  wife,  followed  by  no 
inquiry,  no  vigilance,  no  restraint,  does  not  con- 
stitute, <as  charged,  such  a  case  of  constructive  con* 
donation  of  this  single  fact  of  adultery,  after  a  ^'  pro- 
bable knowledge^  ^  of  it  on  the  part  of  the  husband, 
ais,  under,  all  the  circumstances,  and  together  with  * 
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IMS.  wliat  (flM  of  unfaTorable  to  ih»  hu»baDdV  c^fei  w^ 
^2^  si»lte,  aa  I  shall  preseatly  observe,  from  hia  (onijhMA 
iVL  ifbis  particular,  precludes  it  froi»  iustly  foavdpaflr 
a  sentence  of  divorce— especially  ooBsiderwf  ih»ik 
■B^^.  thp  eflfect  of  such  ioiplied  pardooi  wsnwi^g  it  to.  *c, 
is  weakened  or  e&ced  by  no  sabaaquent  misiooiw 
dact^  in  this  kinds  evett  imputed  to  the  wife,  either 
with  Meera  or  with  any  other;  and  thftt  she,  tbe 
lyife,  is  the  prior  p0tcns$,  the  eomplaiiiattit  in  Urn 
soit— -the  husband  only  hiuiting  back  upo a  Hm  woaift 
jto  &ad  no^tter  for  a  defensive  allegation  to  hii.  wife'a 
QhfM^e  of  cruelty— Ml  allegat»o«^  Uself^  hy  the  way^ 
oot  cotfi^kiding  with  a  prayer  for  a  sepamtioii^  tk^t 
b^img  only  introduced  at  the  finajl  heaciDg  of  tiha 

QW36U 

The  lett^isB  to  whkh  the  Court  alludes,  ne  two 
letters  d^ted  respectii^ely  the  MHh  and  lotit  of  Fe^ 
broary^  18]^$,  found  by  Mr.  Best  in  hi^^  wile's 
drawers  (probably,  very  ahprtly  aftec  her  receipt 
of  theip),  plainly  written  to  ker  by  Meera,  though 
adik^ssed  under  cover  to  her  sister  Mary  Halladay^ 
then,  a  will  be  recollected*  oa  a  visit  at  Bb.  Beat's* 
They  we  no  (direct)  evidence^  of  course,  against 
the  wife>  vxtroduced  in  the  mode  in  which  they  coqiq 
belwe  the  Court,  being  merely  annexed  hy  Abr.  Bes^ 
to  the  interrogatories  administered  on.  hia  pairt  to.  the 
witnesses  upon  hia  wife'a  libeL  Th3  Court  is,  now 
adverting  to  them,  not  to.  crimiiu^  the  wifis,  hot  as 
aiibrding  aome  test  of  the  conduct  of  the  fanaband. 

It  is  not  necessary  that  the  Court  should  desoead 
into  the  particulars  of  these  letters,  some  parts  of 
which,  indeed^  are  not  very  intelligible.  It  wiU  be 
sufficient  to  observe  that  they  abouhd  in  expressioDS 
of  ardent  attachment,  and  must  have  satisfied.  A(r» 
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9^8t  that  his  wife  raaintaiitfed  a  correspondence,  by      ^28^ 
letter  at  least,  with  Meers,  and  through  this  Elder,      Term! 
'yvkose  character  and  office  Mr.  Best,  if  ignorant  of    w%^^ 
{ whicb  can  scarcely  be  presomed),  might  easily  have       ^^'"^ 
made  himself  acquainted  with.    He  insists  upon  the       Bstr. 
''  Ipck  of  her  haif ,  which  she^  Mr$.  Best^  had  pro^ 
mised  him*^  io  abroach;  he  hopes  to  have  the  plea* 
wire  of  seeing  her  soon  '^  at  the  old  place,  for  he 
wanto  to  see  her  yeiry  much,"  and  so  on. 

Such  if  the  genwal  tenor  and  import  of  these  let- 
ters-^^to  the  propriety  of  Mr.  Best's  conduct,  on 
becoming  possessed  of  which,  no  objection  can  rea* 
BonsiAy  be  taken.  It  appears  that  he  then,  or  soon 
aft^  produced  them  to  his  friend  ojc  agent,  or  both, 
Mr.  Wickham,  and  to  his  solicitor  Mr.  Jeffries; 
and  that  he  acted,  in  some  sort,  under  their  advice, 
in  making  light  of  the  matter,  does  in  part  relieye 
him  from  that  culpability  attaching,  in  my  judgment, 
to  his  subsequent  conduct.  On  die  21st  article  of 
the  allegation  (the  article  which  pleads  that  Mrs* 
Best's  adulterous  conduct  did  not  come  to  her  hus- 
band's knowledge  tiU  after  she  withdrew  from  his 
house  in  August,  1819,  and  that  he  has  never  since 
lived  or  cohabited  with  her)  Wickham  deposes,  that, 
prior  to  this  final  separation  of  the  parties  [indeed 
upon  the  discovery  of  these  letters,  as  results  from 
a  comparison  of  this  gentleman's  evidence  with  that 
of  Jeffries  upon  ihe  same  article],  Mr.  Best  had 
shewn  him  a  letter  purporting  to  have  been  ad- 
dreissed  to  Mrs.  Best  from  Meers,  couched  in  very  fa- 
miliar terms,  and  had  desired  him  to  make  inquiries 
about  it,  which  he  did,  but  could  trace  nothing  cri- 
minal to  Mrs.  Best,  Sometime,  however,  after 
Mrs.  Best  had  finally  quitted  her  husband;  the  de* 
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1823,  ponent  received  certain  information  respecting  the 
Btlary  parties,  which  he  communicated  to  Mr.  Best,  who, 
v^i^O  thereapon,  directed  him  to  make  further  inquiries. 
Best  which,  in  a  wordy  led  to  a  discovery  of  Meers  and 
bjb'st.  Mrs.  Best  having  been  criminally  connected.  The 
deponent  saitb,  thai  from  all  that  passed  between 
him  and  Mr.  Best,  {upon  the  subject  deposed  of,  he 
is  satisfied  that,  though  Mr.  Best  might  have  some 
loose  suspicions  of  impropriety  between  Meers  and 
his  wife,  he  had  no  sufficient  ground  to  conclude, 
still  less  any  actual  knowledge,  that  a  criminal  in-* 
tercourse  had  subsisted  between  them,  until  after  the 
deponent  had  communicated  to  him  the  result  of  the 
further  inquiries  just  deposed  of — '*  subsequent  to 
which*'  he  goes  on  to  express  his  conviction  that 
^*  Mr.  Best  has  not  cohabited  with  his  wife.''  The 
evidence  of  Mr.  Jeffries  on  this  21st  article  of  the 
allegation,  which  it  is  not  necessary  to  state,  in  de- 
tail, is  precisely  to  the  same  effect,  with  the  addi- 
tion, that  he  (Mr.  Best's  professional  adviser,  it  is 
to  be  observed)  not  only  expressed  his  opinion  to 
Mr.  Best,  that  the  letters  amounted  to  nothing  like 
proof  of  a  criminal  intercourse,  but  also,  that,  know- 
ing him  to  be  of  a  jealous  disposition,  he  treated  the 
matter  "  rather  lightly."  Now  the  evidence  of  these 
gentlemen,  that  of  the  last  Especially,  I  repeat, 
partly  relieves  Mr.  Best  from  the  charge  of  acqui«- 
escing  too  tamely  under  a  discovery  of  letters  of 
this  description  received  from  Meers  by  the  wife ; 
and  it,  perhaps,  frees  him  altogether  from  the  impu- 
tation of  having  cohabited  with  her,  after  being  fixed 
with  actual  knowledge  of  her  postnuptial  inconti- 
nence. Still,  at  the  same  time,  that  he  shoiild,  not 
fnereltf  have  cohabited  with  her  after  a  circumstance 
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SO  pregnant  with  suspicion  as  the  discovery  of  ibese  ^  1828, 
lett^rsy  butvthat  he  should  have  done  so^  nninterrupt-  ^^^ 
edly,  and  without  r  remonstrance,  or  even  a  hint  to 
the  wife  herself  on  the  subject,  so  far  as  appears, 
not  only  falls  little,  if  at  all,  short  of  a  constructive 
pardon  of  any  prior  connexion  between  Meers  and 
the  wife,  after  probable  knowledge  of  it,  but  savours 
nmch  more  strongly,  in  my  judgment,  of  that  blind 
attachment  to  her  person,  which  led  him  to  make 
her  his  wife,  ^^  with  all  her  frailties  upon  her  head,*^ 
pro-disposing .  him  to  acquiesce  in  any  advice  which 
might  justify  him,  to  himself  f  for  continuing  to  co- 
habit with  her,  than  of  that  proper  feeling  for  his 
own  honor,  which  the  husband  must  have  evinced  to 
entitle  him  to  a  sentence  of  separation,  by  reason  of 
his  wife^s  adultery ;  of  which  I  am  given  to  under- 
stand^ from  the  arguments  of  bis  counseli  that  Mr* 
Best  is  now,  at  length,  desirous* 
-  But  gpranting,  for  an  instant,  that  Mr.  Best  can 
be  justified  or  excused  for  dropping  so  summarily  (if, 
indeed,  be  can  fairly  be  said  to  have  instituted)  any 
inquiry  into  the  nature  of  his  wife's  connexions  with 
Meers,  upon  the  discovery  of  these  letters,  did  no 
cause  occur  for  its  renewal  in  those  joumies  in  which 
Mrs.  Best  was  in  the  habit  of  indulging  (under  the 
pretext  indeed  of  visiting  her  friends)  to  Dover,  the 
direct  road  to  which  from  Chatfiam  lay  through  Can- 
terbury, in  which,  and  in  its  neighbourhood.  Elder 
and  Meers  still  resided  ?  I  am  of  opinion  that  cause, 
and  sufficient  qause,  did  repeatedly  occur.,  Such 
inquiries  Mr.  Best  would,  and  must  have  made,  had 
he  felt,  as  he  ought  to  have  felt,  for  his  own  honor ; 
and  if  equal  diligence  to  that  which  appears  to  have 
beep  exercised  after  his  wife  finally  withdrew  from 
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1888^  Im  bowie  fi>r  the  purpose  of  iiM(i<«itbg  tbi*  wit# 
'rimw!  ^*^  ^^  wa|r  of  fiMTwlHiig  «  de£(ii^  tp  it,  1ia4  baeoi 
uaed  at  auy  tvne^  antecedent^  I  see  no  reascm  why  it 
sI^Hild  not  have  heep  attended  with  the  wibe  rcsidt 
Birai  Meers^  if  appri^sed  that  Mr.  Wipkham  wasr  in  posi' 
flesHon  of  his  lettei^^  wonld  as  readily  hav^  deli* 
veired  up  Mi».  Best's  at  one,  w  at  another,  tiine« 
What  grpund  is  there  for  preMnpdng  thnt^^lns  hovrov 
of  infivfing  the  i|Q|Nitatio|i  of  ^^fakehaiai^  wm  mxf 
greater  after,  than  it  iiras  beforor  A&a,  Best  with^ 

di^w  from  her  hwband's  protepticfd  ?  (tf )    Snb#e< 

« 

(a)  'Vie  witaeifi  Vhan^  b»  wUk  i»fefeao6  tp  tiisss  klftexB*  de« 
posed,,  on  the  20tk  article  of  the  dtegalioiiy  that  he  gave  them 
op  to  Mr.  Wickham^  clerk  to  Mr.  Beat,  on  being  served  by  him 
with  a  writ  in  an  action  for  damages  brought  against  him  hj  Mr. 
Best  for  criminal  conversation  with  Mrs.  Best.  The  deponent 
gav#  diem  np-vokntarilyi  as'soon  as  he  fomid  tbat  Mr.  Wh4- 
hjBm  knew  all abottt  thebiumt$9!*  And  on  thel^tk  intemigft- 
torjy  that  *\  he  had  no  other  view  in  delivering  np  the  letters^ 
than  that  he  imagined  he  might  lie  onder  the  scandal  of  being 
tifaUe  ytmng  man,  if  he  kept  and  denied  having  them,  after  it 
was  well  known  that  he  had  them.  He  had  no  idea^  at  the  tfane, 
that  they  wonld  be  bromght  forward  against  Mrs»  Beat  in  tUs 
canse,  nor  did  he  give  tfiem  np  with  that  view.  He .  thoaght 
that  he  had  done  wrong,  and  was  willing  to  make  what  repanr 
ticm  he  could  by  acknowledging  his  faolt,  and  giving  np  the 
letters.'* 

Wlckham  deposed,  on  this  20di  article  of  the  allegation,  that 
^  on  serving  Meers  with  tbe  wtit^  &o.  he  explained  to  Um  in 
the  ooncse  of  noarersatioDy  some  of  tho  evidenoe  whkdi  Ma 
3est  conld  bring  against  him*  He,  Meers,  then  stated  to  depo^ 
nent  that  he  had  received  letters  from  Mrs.  Bes^  and  endea- 
vonred  to  exculpate  himself,  as  having  been  led  into  what  had 
passed  by  her  invitatton."  He  afterwards  prodilced  the  two  let- 
ters in  question  to  the  deponent,  and  assented  to  Ins  taking  th^a 
away.  In  answer  to  the  14(Eh  interrogaiory,  this  .witness  in  anb- 
stance  d^poaedi  that  neither  be  nor  iiDy,9tberpeqKMi,  tohil 
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knowledge,  hftd  given  or  promised,  directly  or  indirectly,  any 
oompenaaUoo  car  l*ewaffd'  lo  Meera,  ather  torn  the  lohrender  of 
theee  letters,  or  for  flnfferitig  jodgmettl  in  tfae  soil  at  comnon 
law  lo  go  by  deftuih,  or  for  hia  (Mean's)  evidenee  on  bekalfof 
the  prodnoent  in  this  oanae*  It  waa  swom  by  Jeffries,  that  tiie 
daauiges  assessed  by  a  sheriff's  jury  at  601.  (the  jadgment  goings 
by  dellMdl)  bod  been  paid  by  Meers,  he,  BIr.  JeffrieS;  having,  as 
M14  Best'o  soUoitor,  aetoaUy  received  thenu 


^uoiifc  tD  hio  Hrifb*s  qcdttfaig^  hiin/  Mr.  Bdat  bas,  UA^ 
doiibtedlyt  brougkt  his  oction  against  Moen;  and  h^ 
baa  set  up  his  wifeV  adultery,  though  at  a  somewhat 
lole  period,  y el  still  before  the  eonclusion  of  her  suit  ^* 
for  cruelty,  in  bis  defeusire  aUegatk>a,  That  adul*  B»A 
twy,  in  my  judgment,  is  sufficiently  proved;  but 
sointdiittg  moM  than  this,  nattnely,  an  absence  of  aU 
iinpr<^riety^  #t  lew*  ai  cotmecteid  with  this,  chafgCf 
OB  bis  part,  is  still  requisite  te^  found  a  sentence  of 
separation.  It  is  true  that  the  adulterj  compTained 
of  is  a  sijigie  fact;  and  that  her  knowledge  of 
Meers's  letters  having  fallen  into  the  hands  of  Mr. 
Best  woidd,  naturally,  l^ad  to*  a  greater  degree  of 
caution  in  the  wife^s  management  of  her  fiitare  cor- 
respondence, if  any,,  of  this  description,  whetlier  by 
letter  or  otherwise,  either  wttii  Meers,  or  with  any 
other  gallant.  This  might  render  a  detectioB  of  the 
Wife^s  guilt  difficult,  or,  to  give  tlie  argument  full 
weight,  impossible,  with  such  means  of  information 
as  the  husbsHxl  then  possessed,  had  he  taken  pains  to 
detect  it,  and  made  inquiries  to  that  trsAyrecenti facto. 
But  that  he  should  have  taken  no  pains^ — ^should 
have  made  no  inquiries'-^upon  occasion  either  of  his 
^covery  of  Meers^s  letters,  or  of  his  wife*s  frequent 
(subsequent)  journeys  to  ]>OTer,  until  when,  after  a 

of  nearly  two  years,  they  had  finally 
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ceased  to  cohabit  on  the  wife's  prefettingy  againrt 
him,  a  substantiTe  le^  charge  of  craelty-;  and 
that  he  should  then^  at  lart^  only  have  had  re- 
course to  these,  at  least  in  the  first  instance,  hj 
way  of  getting  at  something  in  the  nature  of  com- 
pensation, or  set-off,  to  the  wife's  complaint,  either 
amounts  so  far  to  a  constructiye  condonation  of 
the  single  fact  of  adultery  charged  (of  which,  i( 
it  bCf  the  effect,  I  again  say,  is  weakened  or  effsiced 
by  no  suggested  repetition  of  the  offenpe  so  con- 
structively pardoned),  or  it  argues  such  miscjonduct, 
M  connected  with  this  charge,  in  the  husband,  whe-. 
ther  owing  to  negligence,  or  to  something  equally 
culpable,  namely,  wilful  blindness  on  his  part,  that 
in  either  view  of  it,  in  my  judgment,  it  precludes 
the  Court,  in  the  exercise  of  its  public  duty,  from 
founding  upon  this  single  fact  of  adultery  a  sentence. 
of  separation— at  the  tardy  prayer  of  the  husband, 
more  especially,  and  under  all  the  accompanying 
circumstances,  not  in  themselves  a  little  remarkable, 
of  this  case.  I  shall  therefore  dismiss  both  parties 
from  all  further  observance  of  justice  in  the  present 
suit— not  without  the  consolation,  that,  if  the  im«> 
pression  which  I  have  formed  upon  th^  evidence 
before  me  should  be  erroneous,  my  decree  may  b& 
corrected,  on  revision,  by  the  appellate  jurisdic- 
tion.*** 


%*  This  sentence  wat  confirmed,  on  appeal,  by  the  Court  of 
Arches,  on  the  4th  Session  of  Trinity  Term  [1823],  the  I>ean 
(Sir  John  NichoU)  not  mere/y  conconring  with  the  Court  below 
in  ii$  view  of  this  case,  in  boUi  parts  of  it,  bat  further  intimat- 
ing, that  he  had  some  doubt  whether,  upon  a  nice  consideration 
of  the  evidence,  the  adultery  charged  to  have  been  committed 
by  the  wife  was  sufficiently  proved  to  have  entitled  the  husband 
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lb  Us  remedy  of  a  divoroe  0n  a  case  of  thiB  natore,  and  under 
the  circumstancesX  flnpposing,  tbat  is,  tho  husband  mt  to  have 
been  biurred  (as  he  eoneuired  with  the  Court  below  in  thinking 
bim)  by  his  oondact»  viewed  m  reference  to  thU  particidar  charge^ 
from  his  title  to  a  divorce,  upon  that  grmmd^  tpeciaUy. 

Bnringihe  argnment,  the  Court  inquired  whether  the  counsel 
Were  m  possession  of  any  case,  where,  eruel^  being  charged 
1>y  the  wife,  and  adultery  by  the  husband,  both  charges  were 
held  to  be  preyed;  and,  if  so,  what  had  been  deemed  the  legal 
effect*- 

The  counsel  replied,  that  they  were  not  aware  of  the  ewtence 
of  any  such  case;  nor  presumed  to  conjecture  what  the  legal 
effect  would  bct 


1822. 

Bilary 

•  ^^-  - 
Menu* 


BB8T 
BB8t» 
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Ist  Sbssxon. 
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Smith  and  Bi^ake  t;. 

Qaestioiis  of  JoHN  IftOBLEY^  fbmeriy  of  Rusdell  Square^ 
rtSS""  x^'r  in  the  parish  of  St.  George,  Bloomsbory,  in  ife 
ytLyrff!"*  <»«>^  ^  Middlesex,  but  late  of  the  island  of  To* 
^nSuV^*  bago,  in  the  West  Indies,  Sflqiaii:e»  was  the  party  de- 
(i»^  MiM0d  in  tUta  cause. 


catcd  oD^^in  The  deceased  quitted  this  eewrtry  in  the  year 
Sw^  to  be^  1808,  immediately  prior  to  which,  he  made  and  exe- 
T^^bymm  ^^ted  his  last  will  and  testament,  in  the  presence  of 
inference  and  three  witnesses,  and  thereof  appointed  his  wife,  Ca»- 
under  m^  cir-  rolinc  Roblcy,  his  brother,  George  Bobley,  Messrs. 
bat  are  eer-  Smith  and  Blake  (parties  in  the  cause),  and  Mr. 
be,  iinder  c^-  Charles  Brook,  executors  and  trustees.  The  de- 
tmdi^  to  ceased  executed  this  will  in  duplicate,  one  part  of 
8hew^  uiat  tbe  ^hich  he  took  wkh  hitt  to  the  West  Indies. 

testators  tn- 

tciitMiiwas,iio«  Between  this  period,  and  that  of  his  death,  in 
them.  November,  1821,  the  deceased  made  and  executai 

several  codicils  to  his  said  will. 

The  first  codicil  ^  to  the  said  will,  is  dated  To- 
bago, 18th  July,  1812.  By  this  codicil,  executed  in 
the  presence  of  three  witnesses,  the  testator  revokes 
two  prior  codicils,  bearing  date,  the  first  at  Tobago, 
the  13th  of  October,  1808,  the  second  at  St.  Yin- 
cent,  the  30th  November,  1800  (a),  and,  after  mak- 

(a)  These  two  codicils  were  not  foimd-*and  are  presomed  to 
have  been  destroyed  by  the  deceased. 


PR£ROaATIV£  CWmT  OV  GAVVEmBURT.  *«449 


ing  several  bequerts  u  ihcrem  conlainedy  confinns      ittt. 
Jim  said  wiU.  ;gjj 


Tiie  second  codicil,  oxecuted  m  tfie  presence  of 
£>ur  witnesses,  is  dated  30th  August,  1^18.    It  cra^-      ^^"^ 
firms  the  will  and  oodidl  of  Jnly,  1818—and  re-  cnnieBAft. 
vokes  the  appointment  of  Mr.  Brook,  whom  it  ex- 
pressly exdades  from  acting  as  executor  or  trustee, 
under  the  said  wiU  and  codiciL 

The  Untd  codicil,  executed  in  the  pr^ence  of 
diree  witoesses,  is  dated  15th  June,  1817.  The  d^ 
ceased,  by  such  codicil,  after  making  a  variety  of 
bequests,  confirms  his  will,  «ind  tWo  codicils,  dated 
as  above,  and  appoints  James  Cntminghatn,  Esq.  et 
the  island  of  Tobago  (party  in  the  cause),  execut<rtr 
and  trustee  of  hie  said  will  and  codicils^  and  guar- 
dian and  trustee  of  his  nataral  daughter,  Phillisaida, 
and  his  other  natural  children,  if  any-^in  which 
trust  be  afterwards  joins  his  cousin,  Paul  Kneller 
Bknith,  Esq.  (a),  by  the  same  codicil. 

The  fourth  codicil  bears  date  the  18th  of  ^une, 
1817.  It  is  written  and  signed  by  the  deceased,  but 
not  witnessed*  It  contains  a  single  bequest,  that  erf 
a  legacy,  to  <<  Miss  Eliea  Robley.'' 

By  tlie  fifth  codicil,  bearing  dat^  on  the  9th  of 
January,  1819,  the  deceased  bequeathed  Certain  le- 
gacies, and  executed  the  same  on  the  day  of  the 
date,  but  without  any  witnesses.  This  being  pointed 
out  to  him,  when  about  to  execute  the  next  foUow- 
iag  codicil,  to  wit,  on  the  26th  of  October,  1881,  he, 
on  that  day,  re-executed  this  fifth  codicil,  in  the 
presence  of  the  three  witnesses  who  at  ^e  same 
time  attested  the  (Execution  of  the  sixth  dodicih 


(a)  This  genUemaiiy  Mr.  Kneller  SmiUi,  is  not  the  Mr.  Smitb, 
an  executor  nnder  lbs  wUi,  uni  party  in  Uie  vanse. 
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itas.  The  sixth  codicil  bears  date  on  this  26th  of  Oc«> 

^^"^      tober,  1821 .     The  testator  thereby  con^rms  and  le- 
v^v^      publishes  his  will,  re^fVec^ -as  bearing  date  ^*  in  .the 
Smith      month  of  December.  1807,  or  in  the  month  of  Ja^ 
CmiHivGHAir.  nuary,  1808/'  and  **  the  several  codicils  thereto,  re- 
spectively bearing  date  in  or  about  the  month,  of 
August^  1813,  and  in  or  about  the  month  of  Ja^* 
nuary,  1818,  [by  error  for  1819  (a)]  by  him  made 
and  executed***--omitting  all  mention  of  ^ny  other 
codicils.     By  this  codicil,   the  deceased  also  nomi- 
nates a  Mr.  Irvine,  of  Tobago,  one  of  his  execa^ 
tors  and  trustees.     It  makes  several  bequests,  and 
^is  executed  as  above,  in  the  presence  of  three  vit* 
nesses. 

The  seventh  and  last  codicil,  is  one  of  bequests 
.merely.  -  It  bears  date  on  the  20th  of  October,  three 
dsiyH  after  the  preceding ;  and  this  also  is  executed 
in  the  presence  of  three  witnesses. 

A  caveat  having  been  entered  at  the  suit  of  Mr. 
Cunningham,  executor  under  the  fourth  codicil, 
against  probate  passing,  to  the  execators,  of  the 
will,  and  confirnted  codicils,  the  same  .was  warned, 
and  an  appearand^  was  given  for  Messrs.  Smith  tfnd 
Blake,  prayings  that  probate  of  the  will  of  the  de- 
ceased, and  four  codicils,  dated  respectively  30(h 
August,  1813^— 0th  January,  1819 — ^26th  October, 
1821— and  29th  of  October  in  the  same  year,  might 
be  granted  to  them,  as  two  of  the  executors  named 
in  the  said  will ;  and  declaring,  that  they  opposed 
the  codicils  dated  the  18th  of  July,  1812-— the  15th 
of  June,  1817— and  the  18lh  of  July,  1817.  The 
three  codicils,  so  opposed,  were  propounded,  on  tha 

(a)  See  note  («),  page  452. 
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pBTt  of  Mr.  Cunningham  9  in  sin  allegations  eon-  teSS. 
listing  of  eight  articles^  of  which  the  following  was  .^^ 
the  substance :—  ^-""v-^ 

1,  2,  3.  The  three  first  articles  of  the  allegation       ^*JJ« 
pleaded  merely  the  facta  of  the.  thi'ee  codicils,  of  cenmiieHA*. 
the  18th  July,  1812,  the  15th  of  July,  1817,  and 
the  18th  of  July,  1817,  in  manner  as  already  stated. 

4.  The  fourth  article  pleaded,  that  the  deceasRed, 
after  making  these^  placed  the  same,  together  with 
another  codicil  bearing  date  the  80th  August,  1813, 
in  an  envelope,  or  cover,  upon  which  was  written, 
'*  Codicil  to  the  will  of  John  Robley,  Esq/*— «'  To 
George  Robley,  tJsq.  Studley  Park^"— under  which 
there  appeared  a  line  drawn,  and  thereunder  was 
written,  "  Thomas  Bird,  Esq.  Sherwood  Park--^ 
'James  Cunningham^  Scarborough  (^a)'^hat  the 
said  envelope  was  then  enclosed,  together  with  the 
will,  in  another  envelopcj  endorsed,  "  George  Rob- 
Iey>  Esq.  or  James  Cunningham,  Esqv  Scarbo-^ 
rough,''  the  words,  *^  James  Cunningham^  Esq. 
Scarborough,*'  being  in  the  deceased's  hand-writ- 
ing^ — ^hat  the  said  (outer)  envelope  was  then  sealed, 
and  deposited  in*  a  box  in  the  deceased's  writing- 
room,  in  the  house  in  which  he  then  resided,  at 
Golden  Groye,  in  Tobaigo. 

6.  The  fifth  article  pleaded^  that  the  deceased, 
after  the  making  and  execution  of  the  first  codicil 
pleaded  and  propounded,  viz.  that  of  July,  1812, 
occasionally  opened  the  same,  and  made  alterations, 
by  substituting,   in  divers  places,  other  names  for 

(a)  A  town  of  that  name  in  the  iftland  of  Tobago^  not  Scar- 
-bprongb  in  Yorkshire.  This  is  to  be  understood  wTie^e  Scar* 
boroQgb  is  named  in  the  case,  throoghont 

Toi^.  I.  G  a 
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19S9.      those,  ovigiafily   written-f-viz.    **  Ffedeiick"    and 

■^J"      "  yhillisjdda^"  the  nam^s  of  two  natiiral  qhildt^i,  fop 

>J!!J!^     «  Edward"  and  "  William,"  the  names,  of  two  otfcer 

smivb      natural  children  of  him.,  the  deceasedi.and  the  oiune 

iCwmmnlQUAM.  an^  additipn  '^  WUliam  BraraelU  Esq/*  fw  tJipse  c^ 

''  Thpmas  Bird,  of  Sherwood  Park"— tlwt  *e^  said 
Thomas  Bird:  died  in  July,  1813^  .awl  th^  «i4  Ed- 
ward and  William  Robley,  respectively^  in  the 
months  of  Ju)y  and  November,  1814^^that  Phillir 
saida  was  not  born,  until  the  21st  of  Augus^,  181^, 
and  t}uLt  Frederick  jd^ed  about  th^  month  of  April, 
1817. 
/  6.  The  sixth  article  pleaded,  that  th^  codicil  Qf 

20th  October,  1821,  yfos  prepared  at  the  request,  qf 
the  deceased,  by  Christopher  Irvine,  Esq.  one  of  th^ 
deceased's  executors  najtned  in  such  codicil— ^^4^ 
th^  deceased,  at  that  tim^,  was  not  resident  in  the 
house  in  which, tlie  will  ^d  former  codicil^  were 
deposited,  but  in  9.  ntw  hoi|fie«  situg^te  in .  the  samp 
(Grolden  Grove ;  so.  that,  ia  giving^  instructions  for 
preparing  such  codipilj  he  was  unable  to  describe 
the  exact  datejs  of  the  will,  or  foimer  codicils,  that 
bearing  date  the  9th  of  January,  1819,  being,  thp 
only  one  ixk  th^  house,  and  not  produced  to  th,e  said 
Christopher  Irvine  until  the  mpming  {a)  foUo:wiog 
that  upon  which  the  instructions  were  giveti,  when 
it  was  executed— ^nd  that  the  said  Christopher  Irr 

(a)  When  the  following  memorandum  was  added,,  at  the  foot 
of  this  codicil  of  26th  October,  1821.  ''  Memorandum— That 
it  being  observed  that  the  codicil  herein  mentioned  to  bear  date 
in  the  month  of  January,  1818,  was  not  duly  witnessed  to  pan 
real  estat^,  it  was  this  day  re-ex«cuted  by  tiie  said  John  Bob- 
ley,  immediately  before  the  execution  hereof,  and  witnessed  by 
the  witnesses  hereto— -lAe  Ime  dfU^  tf  this  uM  coikU  hBmgtk^ 
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vine^  as'such  executory  had'  duly  proved  the  will  of  1M3. 
the  deceased^  and  the  wliole  of  the  said  seven  codi-  ^^^ 
cils,  in  the  Couft  of  the  Ordinary  of  the  island  of  v^>v^ 
Tobapo.  ^>^^« 

7.  Hie  seventh  article  pleaded,  that,  at  the  makisig^  Cuhhhcmak. 
and  execution  of  the  said  codicil  of  theSOthof  Octo* 
her,  the  said  deceased  neither  desired  nor  directed 
Mr.  Irvine  to  revoke  any  codicil  by  him  before 
made,  and  that'  he  neither  meant*  nor  intended^  by; 
]^n'ch  codicil,  to  revoke  the  codicils  now  propounded j 
nor  adverted,  specifically,  to  the  sa&d  codicils,  or  any 
of  them,  upon  such  occasion^— and  that  the  de^ 
ceased's  will,  together  with  the  first .  four  codicils^ 
remained,  in  the  envelope,  in  the  box  at  the  de- 
ceased's former  residence — and  the  lastthree  codi- 
cils, at  his  latter  residence^-and  were  so  found  after 
his  decease. 

8.  The  eighth  article  pleaded  merely  the  de^ 
ceased's  continued  regard  for,  and  correspondenefe 
by  letter  with,  Mr.  Cunningham,  up  to  the  time  of 
bis  decease. 

Two  additional  articles  to  this  allegation  were 
afterwards  admitted.  The  first  pleaded  th^  .de« 
ceased^s  affection  for  his  natural  children,  especially 
his  daughter  -  fliillis&ida,  expressed  to  bis  several 
friends — and  that  once,  especially,  about  the  mcmth 
^yf  Mdy,  1817,  in  conversation  with  a  friend.  Colonel 
Campbell,  h^  declared  his  intention  to  leave  this 
daughter,  Phillisaida,  10,000/.     The  second  addi* 

9ik  day  ofJoMkary^  1810.  Signed,  Williani  Downe,  John  P<h 
HMTOjy  Angus  Boss," — being  the^  witnesses  to  the  codicil  of  20th 
October,  1821 — in  which  codicil  itself  is  the  date  Janiuiry^ 
1818,  by  mistake,  it  thus  appears,  for  January,  1818. 

o  c  2 
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18J^  tional  article  merely  exhibited  three  letters  (aimexedy 
^^'^^  from  the  deceased  to  Mr.  Cunningham,  dated,  re^ 
sJ^  spectivdy^  28th  March,  1819,  9th  Augost,  1821y 
Smith  and  21  st  of  October,  1821,  in  supply  of  proof  of  the 
Cuama'cHAM.  premises  mentioned  in  the  eighth  article  of  Ihe  ori- 
ginal allegation. 

This  cause  was  heard  upon  the  anstvers  of  Messrs^ 
Smith  and  Blake  to  the  above  allegation— ^admitting 
generally  the  facts  as  pleaded— and  submitting  to  the 
law,  and  the  judgment  of  the  Court,  what  codicil  or 
codicils,  if  any,  the  deceased  did  mean  and  intend 
to  revoke,  by  the  codicil  bearing  date  the  26th  of 
October,  1S21. 
•  Judgment. 
'   Sir  John  Nicholl. 

'.  The  deceased  in '  this  cause  executed  a  will,  and 
seven  codicils.  The  will  bears  date  on  the  19th  of 
January,  1808— the  firet  codicil,  on  the  18th  of 
July,  1812— >the  second,  on  the  SOth  of  August, 
1813— the  third,  on  the  15th  of  June,  1817— the 
fourth,  on  the  18th  of  June,  1817 — ^the  fifth,  on  the 
9th  of  January,  1819-^the  sixth,  on  the  26th  of 
October,  1821«*-and  the  seventh,  and  last,  three 
days  after,  on  the  29th  of  October  in  the  same 
year.  The  deceased  died  on  the  3d  of  November 
following. 

.  Of  these  several  testamentary  instruments,  the 
will,  and  four  codicils,  the  second,  the  fifths  the 
sixth,  and  the  seventh,  are  not  opposed.  The  first, 
the  third,  and  the  fourth,  on  the  contrary,  are  op- 
posed by  Messrs.  Smith  and  Blake,  the  executors  iu 
the  will— and  are  propounded  by  Mr.  Cunningham, 
an  executor  named  in  one,  the  fourth,  codicil.  These 
codicils  are  said  to  be  revoked  under  the  sixth  co- 
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<kicil,  that  of  the  36&  of  October,  1821,  whereby       182S. 
the  ileceasedy  '<  confirms  and  re-publishes  hk  will,      j^l^ 
bearing  date  in  the  month,  of  December,  1807,  or     w^^ 
in  the  month  of  January,  1808,  -and  the  several  oo«      Buitu 
dicils  thereto,  respectiv.ely  bearing  date  in  or  about  commroHAK* 
the  monlh  of  August,  1813,  and  in  or  about  the 
month  of  January,  1818,'*  emitting  any  mention  of, 
or  reference  or  allusion  to,  jeither  of  the  other  three* 
Now, 

The  revocation  contended  for,  in  this  ihstance,  is 
clearly  one  by  implication.  If  at  all,  it  is  under 
the  sixth ^codicil ;  in  which  codicil,  neither  the  codi- 
cils said  to  be  revoked  are  specifically  adverted 
to— •nor  has  it,  though  supposed  to  revoke  the  co^ 
dicils  omitted,  any  general  clause  of  revocation. 
That  revocation,  if  at  all,  then,  is  to  be  made  out 
by  mere  inference  from  the  passage  of  the  sixth 
codicil  just  recited— -which,  whether  it  has  or  has 
4H>t,  under  the  circumstances,  the  effect  sought  to 
4>e  ascribed  to  it  in  law,  is  the  sole  question  for  adt^ 
judication. 

jiU  questions  of  revocation  are  questions,  to  some 
degree,  of' intention ^  for  every  fact  of  revocatiom 
is  said  to  be  equivocal.  .  If  so^  the  question,  in  this 
instance,  Wpecuiiarly  one  of  intention;  as  the  fact^ 
kself,  of  revocation  alleged  must  be  admitted  to  be 
pectiiiarljf  'equivocal.  It  remains,  then,  to  consider 
the  other  facts  of  the  case,  I  mean  those  indicative 
of  the  deceased's  intention,  in .  order  to  determine 
the  legal  import  and  effect  of  this  fact  of  revoca- 
tion, so,  in  itsdf,  as  I  have  just  said^  peculiarly 
-equivocal*  I  "Will  only  premise,  that  two  of  the 
•4hree  codicib  opposed,  being  regularly  executed^ 
0nd  Attested,  by  three  witnesses  (the  nature  xif  the 
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1828.      third,  that  of  the  13th  of  Jiiiie»l817,  hafdiy  snggestbg; 

*°JJ*^      tMt  formality,  as  conveying  a  mere  {leesmiary  i^ 

v^s>*0     ffBx^y  ^f  i^o  large  amouDt,  yet  still  that,  88  well  as 

^^"      the  two  others,  being  all  written  by  the  deceased 

CvNiiuaiujf.  himself),  the  intention  to  revoke  these  most  be  cleas 

and  unequivocal,  in  order  to  effect  <their  actual  re^ 
vocation— «all  legal  presumption  being,  obviously,  in 
favor  of  instruments  so  prepared  and  executed. 

And,  first,  is  any  thing  to  be  collected  as  to*' the 
testator's  intention  with  respect  to  these  isistenments, 
from  the  jilace  and  company  in  which  tiiey  were  left 
by  the  testator,  and  found  after  his  decease  ?  '  JSome^ 
thing  t^  to  be  ^collected  from  these,  and  ithat,  de<a* 
dedly,  in  favor  of  the  instruments.  They  are  found 
inclosed  in  the  same  envelope  with  the  codicil  of 
j&tugust,  1813,  expressly  ratified  and  confirmed  by 
the  codicil  of  October,  1821,  and  ^o  admitted  to  be 
operative ;  and,  again,  this  envelope  is  sealed  up  in 
another  envelope  (together  with  the  wiU,  ratified  and 
<M>nflrmed  as  above),  addressed  by  the  deceased  to 
his  executors.  If  the  rule  **  noscitur  h  sociis**  at  all 
applies,  this  circumstance  is  material ;  for  even  their 
opponents  must  admit  that  these  codicils  make  their 
appearance  in  g^od  society. 

But  the  question  of  intention  as  to  these  codicils 
may,  I  think,  be  decided  by  otfier^  and  clearer,  in- 
dications ;  some  of  ndiich  are  the  following  :— 

Both  envelopes,  of  which  I  have  just  bem  speak- 
ing, are  addressed  to  *^  James  Cunningham,  Esq. ;" 
the  one,  in  conjunction  with  Mr.  Bird;  the otiber,  in 
conjunction  with  Mr.  B^bl&y.  The  wonis.^^  James 
Cunningham,  Esq.,"  in  the  outer  envdope,  that  ad^ 
dressed  to  him,  in  ^conjunction  with  Mr.  B4>bley,  be* 
Uif  in  the  deceas^d'n  hand-^writing.    But  it  is  one 
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iof  Hie  oodkils  idoM  (that  of  Jme,  1817),  now  Mid      tSM. 
to  be  re^ok^d,  th«t  app^infts  M r«  Catmingham  an      ^y^ 
•exectitof,  and^  together  \(rith  the  deceased's  coushiy      w^vw 
-Ml*.  Kn^lier  Iftnith,  fke  guardian  smd  trastee  of  ihb      ^^'w 
dcficeas^'i»  natciiral  children.    And  lliete  appoint-  CoimnroHAiK. 
ments  of  Mr.  OaninnglMNn  «ve  in  the  following  em- 
ptfatical  wwds':-^«'«  Asid  I  hereby  declare,  that  I  ap- 
point, as^an  ojseciitor  and  trustee  of  tey  mid  will  and 
estate,  J^dnes  OonttinglMn,  £sq.,  of  this  island,  to 
^wlK>m  only,  and  to  hnn,  in  ilDitire  con^dence,  I  con^ 
•fido  my  private  papers  in  Tobago ;  and  I  expressly 
Teqaeiit  hkn  to  be,  and  I  hereby  appoint  him,  goar*^ 
^an  and  trdtfteo  of  my  natimd  daughter  PhiUisaida, 
Mid  any  ot^er  natural  child  I  may  have.'  * 
•    Now  t^at  the  deceased,  had  he  mfiAnt  to  revokis 
-tiiese  appointtnents>  shoaUL  leave  his  meaniiig  to  be 
^collected  from  mere  inference  and  intendin^nt,  is 
improbabie  enongh,  in  itself,  especially  as  contrasted 
with  wtiat  appears  on  the  face  of  the  codicil  of  iJi«- 
gnst,  1819,  whore,  meaning  to  revoke  the  appoint- 
ment of  Mr.  Brook  as  executor,  he  does  it  in  formal 
nnd    direct  words : — *^  I  hereby  exclude   Charles 
JKrook,  Esq.,  from  being  an  execator  and  trustee 
under  my  will/*    And  the  improbability  of  any  such 
fWocation  is  rendered  eltill  greater,  by  the  circum- 
stances, which  are  boUi  pteaded  and  pMvied,  that  his 
correspondence  with  Mr.  Cunningham    continued 
until,  «tnd  was  only  interrupted  by,  the  deceased's 
death ;  and  that  it  was  not  only,  or  chiefly,  of  a  mer^^ 
cantik  or  commercial  nature,  as  suggested  in  the 
answers  of  Messrs.  Smith  and  Blake,  but,  on  the 
contrary, 'was  a  correspondence  of  the  most  intimate 
nnd  confidential  sort;  as,  I  think,  sufficiently  appears 
from  the  lettei*s  annexed  to  the  allegation.    Nor  does 
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.182S*       any  inference  to  the  contrary,  as  contended^  at  all 

■^^      .result  from  Mr.  Irvine's  appointment  as  an  executor 

v-*v^^      and  trustee,  by  the  codicil  of  1821,:  to  my  judgment, 

Smith       There  is  nothing  tending  to  shew  that  he  was  mb* 

CuNNiRGHAif.  ^tituted  in  the  place  of  Mr.  Cunningham— he  is  not 

appointed  sole  executor*— the  deceased  expressly,  and 
in  terms, .  appoints  him  **  one  of  his  executors  and 
trustees,"  to  act  in  conjunction  with  his  ^^  other  exe« 
enters  and  trustees"-— from  the  number  of  which 
^^  other  executors  and  trustees"  I  am  satisfied  that 
it  was  not  his  intention  to  exclude  Mr.  Cunningham. 
Consequently,  I  am  of.  opinion  that  it  was  not  his 
intention  to  revoke  this  codicil  of  June,  1817;  and 
by  necessary  inference,  not  the  two  others,  said  tQ 
be  revoked,  tc^ether  with  this  codicil  of  June,  1817. 
'  But  further— the  deceased,  oiji  executing  the  co- 
^ipilof  182  U  which  is  said  to  revoke  the  three  prior 
codicils  omitted  to  be  specified,  re-executed  the  cor 
4iciL  of  January,  1819.  Now  the  object  of  that  co!- 
dicil  is  to  convey  a  further  provision  to  his  natural 
children,  through  the  medium  of  Messrs^  .Cunningr 
ham  and  Kneller  Smithy  as  their  guardians  and  trus- 
tees. Can  it  then  be  supposed  that,  .in  the  same 
instant,  and  almost  by  the  same .  act,  the  deceased 
revoked  the  codicil  pf  June,  1817,  the  instrument 
on  which  alone  rests  the  appointment  of  these  gen^' 
tlemen  as  such  guardians  ^nd  trustees  ?  And  I  may 
further  observe,  that  the  codicil  of  October,  1821, 
expressly  confirms  the  codicil  of  1813;  which,  itself 
again,  expressly  con^rms  the  codicil  of  1812,  now, 
by  t^e  operation  of  this  same  codicil  of  October, 
1821,  argued  to  be  revoked. 

Again,  the  codicil  of  1812  (said  to  be  revoked  as 
ftboy?)  19  thfi  only  one  by  which  the  deceased's  hpuse; 


PREaOGATIVE  COUBT  OF  CANTfiRBUBT.  4^ 

keeper  (as  he  terms  her),  M^Kenzie,  the  mother  of  I82d. 
Ahese  natural  chUdren,  has  any  thing  like  an  ode-  Termi 
^uate  provision.  But  the  last  and  latest  act  of  the  ^>^/^^ 
^deceased's  life,  so  far  from  implying  diminished  re-  8w»» 
^rd  or  affection  for  M'Kenzie,  which  the  revocar  Cwwiiicbami 
lion  of  this  codicil  would  imply,  infers  the  direct 
jcontrary;  for  only  three  days  after  executing  the 
•codicil  said  to  revoke  that  of  1812,  to  wit,  on  th^ 
29th  of  October,  the  deceased  executes  a  further  co- 
dicil,  for  the  sole  purpose  of  still  further  providing 
;fbr  M^Kenzie ;  in  which,  after  stating  his  anxiety 
for  her  future  welfare,  and  that  she  may  live  with 
the  comforts  .  she  has  thentofore  enjoyed,  &c.  he 
expressly  desires,  that  she  shall  be  permitted  to  oc* 
cnpy  his  house  at  Golden  Grove,  until  his  executory 
,and  trustees  can  make  arrangements  for  her  in  th^ 
jtown  of  Scarborough— -<Aa/,  during  that  time,  she 
ishall  have  the  attendance  of  all  the  servants  and 
doinestics,  who  have  thentofore  been  in  the  habit  of 
jraitiog  upon  hev^-^that  his  said  executors  and  trus« 
lees  Aha)}  build  her  a  commodious  house  in  the  towii 
of  Scarborough  aforesaid,  &c.  &c.  How  utterly  in- 
consistent all  this  (which  supposes  M'Kenzie  in  the 
possession  of  an  adequate  provision)  is  with  any  in- 
tended revocation  of  the  codicil  of  1812,  on  the  part 
of  the  deceased,  is  too  obvious  for  a  comment. 

Upon  these  considerations,  to  which  others  might 
be  added,  I  am  quite  satisfied  that  Mr.  Cunningham 
remains  an  executor,  and  that  all  these  codicils,  so 
meant  by  the  testator,  ought  to  be  taken  as  parts  of 
his  .will ;  although  the  sixth  codicil  recites  the  will, 
itnd  two  only,  of  the  five,  prior  codicils  as  for  con- 
firmation. Had  he  meant  it' to  be  otherwise,  the 
j|;^taitor  would  have  signified  this  plainly f  as  in  thp 
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^^      codicils,  be  does  so  by^  a  disti«i<it  Teferenee^  eacft 

w\>%^     af  them,  and  in  words  directlj  expMmwe  of  a  re^ 

•^™      voeatory  inteirtion  (a).    The  whole  difficnity  «^f  "fiie 

CvmnnoxAVi  i^ase  has  arisen  from,  a&distobe  acoofintedtbr  byv 

this  sixth  codicil  having  been  drawn  Hp  at  a  Iste  pe- 
riod of  hislife,  in  Ae  absence,  and  wMboat  any  ao- 
cnrate  recollection  on  his  part  as  to  the  »ainl»er,  dr 
dates,  of  his  former  testamentaty  infttratn^its ;  and 
irom  its  not  baring  been  written  by  the  '^ceased 
himself,  but  prepared  through  the  agency  of  M if» 
Irvine,  wboUy  a  stranger  to  his  former  testamentitfy 
acts.  That  Mr:  Irvine,  however,  had  no  sa^icim 
of  the  deceased  meaning  to  revoke  the  unreetted 
codicils  by  this  tsixth  codicil,  is  evideitft  from  tttt 
eircomstance  of  his  having  applied  for,  and  tkken^ 
probate  of  the  will,  and  tiie  whole  seven  codicils,  in 
the  Court  of  Ordinary,  in  the  niland  of  Tobago. 

Ihave  only  toadd,  that  if,  upon  a  tme  consfeme^ 
tion,  the  legacies  to  th^  tiatoral  children  rn  ihe  se- 
veral codicils  arCf  as  they  are  suggested  to  be,  accu* 
fnulativCf  it  may  possiUy  be,  as  argued,  that  the 
natural  children  will  be  provided  for,  more  largely 
than  the  deceased  can  be  reasonably  Mpposed  to 
have  contemplated  (4).    This,  though  the  Court  may 


'(«)^^  I,  JohB  "tUMey,  do  hereiby  ^xmipktdy  Mid  for  ever  re- 
voke the  two  e«dic3fl  to  my  last  will  and  testament,  dated  on  or 
aboat  the  19th  of  January,  180Bj  the  said  two  codicib  bearing 
respectively  the  dates  of  Tobago,  Idfli  of  October,  1B08,  and 
8t.  Vincent,  80th  November,  leW/^-^Codicil  of  JFofy,  181f. 

(fi)  By  Abe  first  codieU,  that  <rf  1812,  as  altered  by  theder 
ceaaed  sabseqaeot  to  Aer  birik  bf  1815,  Ub  daughter  PliilBaaida 
was  bequeathed  1000/.  and  lOOL  per  annum.  The  second  co* 
dicil,  that  of  1817,  bequeathed  her,  specifically,  15461.  (a  prin-^ 
i^ipal  siun  thcn^in  Uio  {lands  of  Mr.  Kneller  Smifb,  the  deceaseiPI 
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lament,  it  has  not  power  to  control ;  nor  can  it  suffer  1^.. 
any  consideration  of  the  sort  at  all  to  influence  its  ^^^ 
judgment,  as.  to  wllflt  codicils  ate,  and  what  are  not. 


entitled  to  probate.  It  is  the  province  of  another  Court  SMtm 
to  put  a  right  interpretation  on  the  instruments  pro-  CumiiiioBAiii 
Bounced  for--ra  province  into  which  this  Court 
{which  has  only  to  determine  what  instruments  ought 
to  be  pronounced  for)  has  neither  the  inclination,  nor 
the  right,  to  obtrude  itself.  Being  satisfied  that  the 
deceased  meant  all.  these  codicils  to  operate,  ihjs 
Crourt  has  no  choice  but  to  decree  probate  of  -the 
whole  to  Mr.  Cunningham,  jointly,  of  course^  with 
the  other  esLOCutors. 

xoavn)  with  interest,  togetheor  with  the  several  awns  »{  lOOOf. 
ftiui  4000^.    Lastly,  the  third  codicil,  that  of  1810,  bequeathed 
her  5000/.  and  2501  per  annum.    Supposing  therefore  the  le- 
gacies 'in  the  sereral  codicils  -to  be  accunnilatiye,  and  not  siib- 
4rtitaitfaHi  [L  e.  anppoaing  the  legacy  in  each  sucfieedang  codicil 
,|o  lie.fMscQiQulative  i^n,  and  pot  in  lien  of,  .that  jn  tfie  codicil 
preceding  it],  this  daughter  Phillisaida  alone  would  he  entitled 
to  no  less  a  sum  than  12,546/.  and  350/.  per  annum.    And  as 
ihe  codicil  of  26th  October,  1821,  bequeathed  to  the  testator's 
other  natural  daughters,  Sybil  and<3iara,  **  an  estate  similar  in 
all  ^speds^  to  tfiait  given 'by  former  codicils  4o  Phillisaida,  the 
.profwoo  lor  thMi  tbme  nataind  ohfldren  alone  would,  iq^ 
.libiB  construction,  amount  to  9i.7,63Qi/.  and  1050/.  per  annum; -^ 
j^ovision,  it  was  argued,  quite  out  of  reason,  and  ruinous  to 
Us  estate,  and  nrhich  the  deceased  therefore  could  never  be 
nppQsed  to  have  contemplated. 
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ARCHES  COURT  OF  CANTERBURY. 

^^^^^^^^ 

Foster  v.  Foster  and  Others. 

(By  Letters  of  Request  from  the  Chancellor  of  the 

Diocese  of  Lincoln. 

A  win  and  ee-  X  HIS  WES  a  cause  of  proTiiigy  in  solemn  foim  of 
JIS^w  by  a**"  law,  the  last  will  and  testament,  with  a  codicil,  of 
£rtwl*^r  Charles  Foster,  late  of  the  city  of  Lincoln,  de^ 
^edeathoftbe  ccased,  promoted  by  Ann  Foster,  widow,  the  relict 
^eee$  faTed  of  the  deceased,  and  a  legatee  in  the  same,  againat 
wlTch^^d^^  Charles  Foster,  eldest  son,  and  several,  the  other, 
SS*c>Drt?S-  children  of  the  deceased.  These  other  children, 
^hSSmu^^  seven  in  njunber,  were  before  the  Court,  consenting 
these  iiutni-  that  this  will  and  codicil  propounded  should  be 
feet  pro-  pronounced  for.  No  appearance  had  been  gfiven  for 
2£ein,aod  con.  the  eldest  son,  Charles  Foster,  and  the  proceedings, 
■S^Stor,**  as  against  Aim,  had  been  in  pcsnam  throughout.  This 
thoogh  pro-    suit  was  instituted  in  the  Court  of  Arches,  in  the 

ceeded  against  -  .  .  ^  ^ 

im  panam       first  mstaucc,  by  Virtue  of  letters  of  request  from 
fiosts.  '  the  Chancellor  of  the  diocese  of  Lincoln. 

Jubgbcent. 
Sir  John  Nichou.. 

The  facts  of  this  case  are,  briefly,  the  following:-— 

The  deceased,  early  in  June,  1822,  had  been  for 

some  time  unwell,  and  was  advised  by  his  solicitor, 

and  by  his  medical  attendant,  to  settle  his  a&in ; 
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tind  it  appears,   diat  he  only  deferred  complying       ^^r 
with  this  advice  until  certain  estates,  held  by  him-       Tern! 
self  and  his  brother  Thomas  Foster  (formerly  in 
partnership  with  him  as  a  builder)  in  joint  tenancy, 
were  severed,  by  deeds  of  partition,  so  as  to  oust     Fmtou 
the  right  of  survivorship  incident  to  estates  so  held, 
and  leave  each  brother  at  liberty  to  dispose  of  his 
several  share.    Instructions  for  effecting  this  parti*" 
tion  had  been  gpiven  to  Mr.  Bromhead,  the  brother's 
solicitor,  who  prepared  the  necessary  deeds  of  par- 
tition ;  and  these  were  finally  executed  by,  and  be- 
twe^i,  the  two  brothers,  at  Mr.  Bromhead's  office, 
in  Lincoln,  about  ten  o'clock,  on  the  morning  of 
Wednesday,  the  22d  of  June,  the  day  upon  which 
the  deceased  actually  died.     The  deceased  I'etumed 
home  on  horseback,  and  was  visited  there,  about  one? 
o^clock  on  that  day,  by  his  medical  attendant.    That 
gentleman,  finding  the  deceased  considerably  worse, 
and  apprizing  his  wife  of  this,  left,  by  her  desire, 
a.  message  at  the  office  of  his  solicitor  Mr.  Swan, 
that  a  Mr.  Cook,  one  of  his  clerks,  should  be  sent 
to  the  deceased  for  the  purpose  of  making  his  will 
as  soon  as  he  caniie  in—Mr.  Swan  himself  beihg 
ttbs^t  from  Lincoln,  and  Cook  not^  jiist  at  that  time, 
in  the  way.    Cook  attended  the  deceased  accord- 
ingly, though  not  till  about  five  o'clock,  and  took 
instructions  for  his.wUl,  the  purport  of*  which  he  im- 
mediately reduced  into  writing  in  the  deceased's  pre^ 
•sence.  He  then  withdrew,  at  his  desire,  with  his  bro- 
ther Thomas  Foster  into  an  adjoining  room,  in  order 
to  calculate  more  nicely  the  value  of  his  property, 
^nd  1;o  consider  the  best  and  easiest  mode  of  carry^^ 
ing  his  testamentary  intentions,  explained,  as  above, 
by  the  deceased  himself,  into  full  and  final  effects 
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ifM.  Cartau.  alteralions^  were^  made  m  the.  iastriiolifo^ 
^^^'^  as^  originidlj'. takesy ,  iu  the  coqnc^  of  thi»  coiifereiioet 
M^Kh  alteratioiWy.  h^weF^r;  the?  brptbep^  Tbo^lag 
Fosteiv  afterwacds  explained  to  tke  d^eaM4»'  wbo 
r#«ra«i  approved  of  them  $  and  desired;  that  a>i[viU.  aboi^ld 
be  prepared^  immediately^  parsuitaVjtP  tbo^giiill 
iiifltroctioBft  tfana4iltered  or  modified;  The  dp€fe4Pi94 
shortly  after  fainted  away^  and  biei^amey  atf:  mf^e^lf^ 
VWM  aod  worsfl^  that  Gpaby  who  bad  inftfairty^a^t 
about  preparing;  a  mll^  was  re^Mtodly  fOfgO^ft^ 
diifMitcK  M^d  "wm  ailaotiobligped  to  ciQiic)iide»  aonei* 
what  abroptly^r  in  order  tha;tr  tbe^  d^ipsM^  n^it 
execute,  it.  so.  as  to ^pa/aa  r^  esUki»i  of  w^i^  bit 
propertyc  priQapa%  cpwiated  (^.  The^  wilW/ jft 
tlus.state/wai^takiea.to  llie  deoeasfd^  ft94:wai^ifti(f 
executed  by  him  in  the-  presenop  of  r  tbree  wilipeflsei^ 
This  main  object^  of  the  parties?  beii^  thmr  smui)^ 
Ck>oky  the  writer,  of  the^ wiU,  begf^v^ difawii^^  up*  a 
codicils  by  way^  of  'e^qpibiqing^  the  w^ll^  .and.^aEpiiWT 
ing..  the  deceaa^'a  ^l^llt]0|l$)  mofev  fi^ly  %Bd  4i»r 
tinctly;  but  before  Ibis  cooidibeapfComplM^^^ 
be  wrote  withvtbe  utmost  possjiMeeypeditwfti^hyfyai 
apprised  thatthe^ doceandhad  ei^pkeda  Thwo^  inr 
strumeiits  are. the  will  aiud! cpdiciV.  ^YenAljf:(mf>T 
<<ca%)  .propound^,  in  thisr*cai}fe*  Iishould^sayitbalt 
the  4sion,.  Charles  Foster^  was .  |ally, :  aww^  -of  tbc»0 
trunsactionsr  «ad  wasr.  aetnatty:  pseMoit  ^^tihfSr -eai*- 
cfi^onof  thowill. 

On  the  sey^itfa  day^  the  2(Hh^ :  of^  Jlmiey  fc41ow«iig^ 
this  wiU  and  codic^  were  produced^  te^^ndt'cgad  >m 
the  priefi0np^:  of»  tbehseveral  me«iber$rpf  tb^^familyv 
assembl^^  op^  the  oecesioft  of  the  df  oeHsedWimi^rai 

•    («)  Tlib  deeeased  V  red  property  was  estrmated  M  about  MML 
in^Yaloe;  hia^peracAaltjr^  at  ooly  i^kbacaior  40900' 


to  see  tbis.wiU  aad  €K>diciJi«^tb6y;  wjereJbaiid^  to  him  ^^ 
together  with  the  **  instructions/'  by  th^  brother, 
Thomas  Poster,  who,  soon  after,  retiKng  for  the 
night,  left  his  nephew,  apparently,  perosing  these, 
|0Qere}3^d^iri^g  him»  wb^n  h«  hadrdoB^  with^^hem,  to 
yive^  them  to  his  mother  for  safe,  ciistc^y ;  instewlof 
which,  howeyer,  it  appearn^  that,  ha  l^ft  thc^  iamB» 
and  presently  tihe  house,;  abruptlyi  taking  tbenii  with 
himit  Of  the  ssabsequent  history « of  thes«k  several*  ini* 
st^^ne^t9  aU  which  is  known,  ta^  e^rtaiKtyiisy  tha^ 
the  fragmi^ptsof  tb^ni wcore-foanil^.OBi^^ 
morning,, fifcattor€4  in rse?ieral  ^Jpsf^a/ar  fielda.ai^H^ 
ing  file  r^yorWithanift  near.  th0  4e9ew0d's  h^iMej 
bntttiereis  no  qu66tion.tfaatt]M»(Son>Qbai^  SV>sfaMr 
had  attismpted  to  dastJrayJthes^'Several4inl^nlmiibto» 
altogether,  jby^so .  te«uring  ikem  .t^/pi^oes^  aiid\«Qatt«lh- 
ing  the.fragme^tis,  wb^re,,  aaJ:ha¥^! jui^  said»  Xlmjf 
w«re  fgipid,  by, one  of  the  biathw  Tb^mM-^'ostoi^'^ 
children,  on  the  next  snc^ediiig  day> 

It  farther  appaai^s,  that  the  fr^^gpealsol^tMi 
3vill>wd  codicil  (all:  ca]:e<iiU]rtcoiUafitad^  Wjisre^iA^ 
aboatllie  7tl|  of  July  jfi41awii!)g,  :pa4lftd.70ii .  tino.sfH 
. wral^sheets^of  paper*  np^vbefoWrthf^iG^m^  qiI^HmA 
A-  and  Bf  9  ao4  that^  Miw  Cook^.  shortly tiE^%m:oo¥ 
pied  out  ib^Mfe  fragqiantar^^UiDi:.  Qpi  ^t the  MwmMwm 
fromm^mosy  <aiftd'X6collecti0p»  tlMisarpfirt%r  Jtbe^^mg^ 
menti9  of  whi^b  ccH^d  not^  be  fimnii\  &M>b  Mfin 
are  also  before  tb^  ConrI:,,  being: tbe^  papers  rmnrlttd 
C.  and  D.  (a),  in  which  the  werdsi>  not  to  beifflMfd 
among-  the  fragments^  a^d  ^  supplied  by  fidt)  Qwk^ 

(«)  Paper  €•  was  as  follows :— -The  words  and  tetters  prmted 
la  italics  being  those  suppled  by  Qc»ok,  jtbe  w4tor  of  the  will. 
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18»4       fromttiemory,  are  undersoored,  to  distingoish  them 
^*f^      from  the  others,    ^d  I  am  satisfied  from  the  whole 


Vonwm       ^^  memorjyiuideneored^  to  distiDgiuBli  them  from  the  others^ 
V*  in  the  ariginai  paper. 


This  is  tilie  last  will  aiid  testament  of  me  Charles 
ti^oster,  of  the  city  o/"  Lincoln,  builder^  which  I 
make  in  manner  ybllowing,  that  is  to  say,  I  give 
and  devise  unto  my  son,  Charles  Foster,  all  th^t 
messuage  or  inn,  commonly  called  the  tiojai  Oak^ 
with  the  close,  or  paddock,  and  other  hereditaments 
thereto  belonging,  situate  in  the  city  of  Lincoln, 
aforesaid,  and  now  in  the  occupation  of  my  said  son 
Char/e^  Foster,  to  hold  the  same,  unto  and  to  the 
lise  of  my  said  son  Charles  Foster,  his  heirs  and 
assigns,  for  ever,  subject  nevertheless  and  charged, 
and  chargeable^  with  the  payment  of  the  sum  of 
one  thousand  four  hundred?  pounds  to  be  paid  to  my 
executors  heretif after  named,  within  twelve  calendar 
months  next  after  my  decease.  I  give  and  devise 
alj  that  my  messuage  or  d wel/m^-/iouse,  wkh  the 
garden  and  paddock  thereto  adjoining  and  belong- 
ing, and .  situate  iti  •  the  parish  of'  St.  Botcrfph,  and 
i^aw  in  my  occupation,  unto  my  dear  wife  Sdrah"^ 
Foster,  ami  her  Bsmgns,  for,  and  during  'the  term  <yf 
her  nataral  life,  if  she  shall  so  long  continue  my 
xoidim ;  and  from  and  after  her  decease,  or  marrym^ 
again,  whicA  should  first  happen,  I  give  and  det^i^ 
the  same  unto,  and  to  the  use  if  my  son  David 
Foster,  his  heirs  and  assigns  for  ever.  I  give  and 
devise  un<o  John  Coupland,  of  the  said  city  of  Lin- 
coln, merchant,  and  John-f  Dixon,  of   the  same 


*  TbU  should  be  *^  Ann."    Vide  note  (6),  page  i68« 
t  ThiB  staotild  be '<  Rlcbard.*    Vide^Ibid. 


•^uv 


Paper  D  was  similar,  in  general  appearance,  to  paper 
Ibe  words  supplied  from  memory  bearing  nearly  the  same  pro* 
pcMTlion  to  the  others  in  thit,  as  in  paper  C.  It  was  not  thought 
nejsesMryi  however,  that  either  this,  er  the  wkok  aS  paper  C 
ah^nld  be  printed. 

.    VOJUJ,  .     u  u 
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evidence  in  the  case,  particularly  that  of  Gook  and       l«». 
the  brother,  that  paper  G  contains  the  whole  sub-       a^!? 
stance  of  tbe  deceased's  will;  and  that  paper  D 
expresses  the  true  tenor  and  effect  of  the  codicil,  so 
•  <frawn  up  by  Gook,  pursuant  to  the  deceased*s  direc- 
tionis,  in  his  life-time — the  writer  breaking  off,  im- 
mediately, on  being  apprized  of  his  death.      The 
original  instructions^  I  should  add,  being  written 
very  close,  in  a  small  hand,  and  on  both  sides  of  i 
sheet  of  paper,  the  fragments  of  these  could  hot  be 
put  together,  like  those  of  the  will,  and  codicil. 
They  are  before  the  Gourt,  indeed  j  but  still  as  frag- 
inents  only. 

'  Such  ace  the  facts  of  this  case,  the  application  of 
the  law  to  which  is  attended  with  little  difficulty* 
The  evidence,  I  think,  establishes  the  factum  of 
the  alleged  will— and  also,  that  the  codicil,  so  far 
as  it  goes,  is  conformable  to  instructions  given  by 
the  deceased,  and  was  reduced  into  writing  during 
his  life.     Gonsequently,  not  only  this  will,  if  in  ex* 

placCf  maltster,  all  and  every  my  messuages,  lands, 
ieuenuint4  9aid  hereditaxBents  ji/tfate,  lying,  and  be- 
ing at  Haddington,  and  Thorp  on  the  Hill,  in  the 
xiQunty  of  Lincoln,  to  hold  the  same,  with  the  ap- 
purtenances, unto,  and  to  the  use  of  the  said  John 
Gonpland,  and  John  Dixon,  their  heirs  and  assigns^ 
ff^rever;  nevertheless  upon  the  trusts  hereinu&ev 
mentioned,  that  is  to  say,  upon  trust,  &c.  &c. 


Term. 
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tstt.      tstence^  urould  be  entitled  to  probate,  hnk^  under  the 

circumstances^  the  codicil  also,  tboujg^  nuexi&voJ^, 

opoD  prineiples  too  familiar  to  all  of  as  to  si^^gest 

Fomk     to  the  Court  any  need  of  repeating  them  (a).    Aad 

Fomx.     the  Court   being  «atisfied«-»first|  that  these  iostm- 

ments  have  ceased  to  exist  (to  exist,  that  is^  in  th^ 

integral  state)  only  under  the  circumsjkances  juet  d«>* 

^   ^    scribed— but  that,^  secondly ,  the  true  tenor  aiud  effect 

^t  least,  of  theiie,  though  not  all  the  v^ry  worda, 
are  stiU  before  it  in  papers  C  and  !(>«»imdBr  these 
circumsti^ncesi  it  is  no  less  its  duty  to  pronouuce 
for  papers  C  and  D,  than  it  would  have  been  t^ 
have  pronounced  for  the  original  instruments  them^ 
selves,  if  total  and  entire*  Accordingly,  I  decree 
{ulministration  to  the  widow  with  papers  C  and  D 
annexed  (b). 

(a)  See  Wood  and  Wood,  1  Phillimore,  d&7«  Sikes  t;.  Saaith^ 
a  PhiUimorey  356,  et  dL  pass. 

(h)  The  sentence  was  as  follows : — 

The  Judge,  &c.  ^*  pronounced  for  the  force  and  validity  of  tbir 
tme  and  original  last  will  and  testament,  with  a  codicil  thereto, 
of  Charles  Foster,  the  deceased  in  this  cause,  the  said  wQ]  be- 
ing without  date,  and  the  said  codicil  without  date  or  subscrip-* 
tion,  at  contained  in  two  paper^writings,  marked  respeetiTely 
with  the  letters  G  and  D,  now  remaining  in  the  regfatry  ef  Ikm 
Conrt,  annexed  to,  and  pleaded  and  referred  to  in,  a  ceitain  aV 
legation  given  in,  and  admitted  in  this  cause,  on  the  part  and  be* 
half  of  Ann  Foster,  Uie  lawful  relict  of  the  said  deceased,  and  a 
legatee  named  in  the  said  will,  and  bearing  date  on  the  4th  Ses- 
sion of  Hilary  Term,  to  wit,  Monday,  the  10th  day  of  Febru- 
ary, 1828*-and  directed  the  Christian  names  of  the  said  Amm 
Foster  and  Richard  Dixon,  in  the  said  w91  and  codicil  called 
Sarah  Foster,  and  John  Dixon,  to  be  altered — to  wit,  the  said 
iiame  Sarah  to  be  altered  to  Ann,  and  the  said  name  John  to  be 
altered  to  Bichard." 

It  appeared,  as  should  be  stated,  in  order  to  explain  this  last 
part  of  the  sentence,  from  Cook's  oTidence,  that  m  supplying 
from  memory,  the  defectiye  pavts  of  the  wiU,  and  MkBcili  us 
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Costs  were  prayed  against  the  son^  Charles  Foster.       I4l2i» 
Court.  "^ 


I  feel  some  dfficultj  mbont  condemning  €bi&  party 
in  costs.     Of  the  gross  impropriety  of  his  conduct,      Fostbr 
there  can  be  but  one  opinion:   it  can  scarcely  be     fo8tbr4 
reprobated  in  language  severe  enough.    But  he  has 
given  no  appearance—the  proceedings,  as  against  . 

him,  are  had,  in  pmnam  merely ;  and  I  observe  ^t^  Or^  j 
mention,  either  of  costs,  eo  nomine  at  least,  or  of 
the  act  of  q>oliation  of  ivhich  this  son  Charles  Fos* 
ter  DOW  stands  convicted,  in  the  '^  decree"  which 
has  been  served  upon  him  ^^  to  see  proceedings.** 
I  am  aware  of  no  instance  of  a  party  having1)een 
condemned  in  costs  under  such  circumstances.  The 
case  cited  by  the  counsel^  that  c^  Blackmore  and 
Thorpe  against  Brider  (a),  was  a  criminal  suit«» 
Question  reserved. 

On  a  subsequent  day— Per  Curiam—* 
I  think  that  the  Court  is  justified  in  giving  against 
this  party  the  costs,  as  praye^.  The  <' decree'*  in^ 
timatedj  that,  in  case  of  his  not  appearing,  &c.  the 
Court  would  proceed  through  the  several  interme- 
diate 3teps,  to  the  givii^g  of  a  final  sentence  in  the 
cause,  '^  according  to  law  and  justice;"  and  it  does 
appertain  sufficiently  to  both  of  these,  in  my  judg- 
ment, to  condemn  in  the  costs  of  this  suit,  the  per- 
son whose  gross  misconduct  has  principally  oc€a«- 
sioned  it.  I  say  ^  principally,"  because  these  par«> 
ties  must  have  come  before  the  Court  to  establish 
the  codicil,  had  there  been  no  act  of  spoliation. 

papers  C  and  D,  he  kad  written  John  instead  of  Richard  Dixon, 
and  SmMk  histead  of  Ann  Foster  (the  deceased's  widow),  luerely 
iaadTerCeatly,  or  bj  mistake. 
(ft)  ,2  PluUimore,  page  359. 

H  H  2 
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1823. 
Trinity 

Bye^day.  THOMfAS  and  HuGHES  «7.  MoRRIS. 

(An  Appeal  from  the  Consiatwy  Court  of 

St.  David's,) 

« 

Q^mr$,  wiie-  JL  HIS  was  an  appeal  from  the  Consistory  Court  of 
naiy  htLo^  St.  David's,  where  originally  it  was  an  application 
ul  toee:S^ui  for  a  faculty  to  confirm  the  erection  of  a.yestry-room 
^^^^  and  gallery,  in  the  parish  church  of  Laughame,  iii 
gnntiDf  a  ia.  the  countv  of  Carmarthen. 

cnlty  connmuip  .  -^  i  •        *  mi. 

tory  of  certain  A^process  was  taken  out  at  the  sutt  of  1  nomas 
made  in  a  pa-  and'  Hughes,  churchwardens  of  the  parish,  reciting, 
b?U2r^  'WAflf  at  a  vestry  held  on  the  27th  of  April,  1820, 
rSffltiS^to  *^^>  ^y  a^jowrntoent,  on  the  29th  of  the  same 
V ^  ®^  *^  month,  it  was  resolved,  that  the  churchwardens 
pnbUcation  of  should  coustruct,  and  they  were  empowered  to  con- 
▼ttt^iuwiiich  struct,  a  vestry-room  and  gallery  in  the  said  church, 
w^**JS5iv^*  according  to  a  plan  then  produced;  md.that,  in 
"P^^^  pursuance  of  this  order,  the  vestry-room,  and  gallery 
the  cbordi-  over  it^  Were  constructed  and  completed ;  and  that 
cmpoweKd  to  they  prayed  a  faculty,  approving  and  confirming  the 

work."  Accordingly,  "  the  vicar,  churchwardens, 
and  parishioners,  are  cited,  to  shew  cause  why  the 
faculty  should  not  be  granted,'*  with  the  usual  inti- 
mation, **  that  if  they  do  not  appear,  or,  appearing, 
do  not  shew  sufficient  cause  against  it,  the  faculty 
.        will  be  granted." 

An  appearance  was  given  for  some  of  the  pa- 
rishioners, but  Morris  was  the  only  party  who.  con- 
tinued the  opposition.  The  grounds  of  oppositMm 
were  stated  in  '^  an  act  upon  petition,'*  and  replied 
to ;  and  affidavits  in  support  of  the  different  state- 
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iimft»  \ittrci  filid  on  €a$fa  ad)e.    The  matter  caide  > 
001  i0r,liea^mgp,  in  tbe  jGsOMirtory.Cowt,  on  the  28th 
of  November^  ]J$22,  Vhea  the  suivogate  preriding ; 
w  that  Court,  refused  to  grant  the  faculty,  and  dt»* 
mimed  the  suit,   but.withoiit  .costs  oh  .either  inde. 
From  this  decree  the :  churchwardens  ai^ealed  to 
the  Court  of  Arches ;  and  the  appeal  now  came  on. 
for  hearing.  ' 

In  opening  the  cause  on  the  part  of  t&e  respon- 
dent, it  was  stated,  that  the  objections  to  the  grant 
of  the  faculty  prin.cipally  relied  on^  werer  iirst,  that 
the  vestry  was  not  legally  hipld,  there  being:  no  proof; 
that  tl^e  notice  of  holding  it,  after  b^ng  published, 
in  th^  church,  was  affixed  to  the  church-door,  as  re- 

■ 

quired  by  the  late  act  of  Parliament  (a) ;  and  se^ 
condly,  that  the  additions  were  not  necessary  for  the 
accommodation  of  the  parishionerSf 

On  the  part  of  the  appellapts,  it  was  stated,  in 
the  opening,  that  there  was  direct  proof  that 
notice  of  the  vestry,  and  its  particular  object,  was 
duly  published  in  the  chmch^^that  the  vestry  was 
held  in  the  usual  manner^  and  continued  by  ad- 
journment—^-f/m^  the  general  concurrence  of  the  pa- 
rish was  evident^^  that  the  work  was  done,  and  no 


1828. 

Term. 


TttOIIAt 
1ff9BB»» 


(a)  58  Geo.  3.  c.  69.  ''An  act  for  the  regulation  of  parish 
vestries/' which  provides^  8.1,  that  '' no  vestrvy  or  meeting  of 
the  inhabitants  in  vestry,  of  or  for  any  parisb^  shall  be  hoMen, 
«ntil  public  notice  shall  have  been  given  of  such  vestry,  and  of 
the  place  and  honr  of  holding  the*  same,  and  the  special  purpose 
thereof^  three  days*  at  the  least,  before  tl^e  day  to  be  appointed 
for  hplding  snch  vestry ;  by  the  publication  of  such  notice  in  the 
parish  charch,  or  chapel,  on  some  Sunday,  during,  or  imme- 
diately after,  divine  service ;  and  by  affixing  the  same,  fairlff 
-ufrUien  m  printed,  on  the  principal  doer  of  nich  church  at 
chapel*^ 


imai  obJMlicm  takoa  tin  long  «ftir  kwa»  imlMi^  whoi 
^jy  ditputas  aroM  upon  «tiier  mbfMte-^Aii#  erw  if 
\^m,r^A  them  imvt  MMoa  onriMOD  «f  )eg«l  Ibrm  (but  wliicli 
^tr^  WM  not  proved^  nov  eouU  W  -  preMmed),  m  rMped 
tgttlie  Botice^  liow6EMr  it  might  expose  the  chnrdK 
mrdeu  ^  rklt^  ki  Mgwd  to  the  ei^enee^  if  tito 
aitenrtiwg  should  iiQt  be  appvofed  by  the  erdjaaiy^ 
gtill  the  objection  was  not  fatal  in  thi&  ease;  lind 
did  net  bind  the  ordinavy,  in  the  exeroise  of 
*  his  discretion^  in  the  grant  of  a  fiMsiedty  confirming^ 
the  work  when  done,  if  in  itself  th^  erection  was 
praper  to  be  confirmed.  It  was  further  stated^ 
that  the  affidavits,  taken  in  their  just  result^  ftiHy 
estabhsbed,  the  want  of  increased  aoccMtmnedation 
in  the  oharchr-4he  general  eoncuirenee  and  ajqpro- 
baftion  of  the  parishioners— tiie  making  of  a  ssd^se* 
quent  rate,  to  defray  the  eicpence— «nd  that  Ae 
apposition  manifestly  grew  ont  of  disputes  which 
afterwards  arose  respecting  the  allotment  of  the 
seats  in  the  new  gallery ;  which  allotment  had  no- 
thing to  do  with  the  present  question,  and  wonid 
no^  in  any  degree,  be  affected  by  the  grant  of  this 
faculty* 
The  Judges 
Sir  John  Nicholl, 

Then  observed,  that  having  read  all  tbe  papers, 
and  affidavits,  he  was  strongly  disposed  to  concur 
in  the  view  of  the  case  as  stated  in  the  opening  by 
the  appellants*  counsel ;  aad  he  asked  the  eoonsel 
for  ihe  respondent,  whether  they  could  hope,  in  tbe 
argument,  to  maintain  with  jsqcpei3S,  either  that  tbe 
faculty  could -not  legally  be  granted;  or  that,  under 
the  circumstances  resulting  from  the  aflidavits,  it 
would  not  be  a  proper  esLercise  of  the  discretion  of 
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Hi^  ordiiMury  to eMfirm  th«  ev^dioii of  th^M nnfiii     ^.  ^ 
i^eoMMMNi«ti0M  in  the  <lMC«b  of  to  popidoiis.  aaA     ^JJf 
apulent  a  pari  A?  and  nrhether  jtheir  {Wtf  ^foaWl 
aokbeoimteiittosataiitio  atetinrnlof  the  decree^ 
uppeaM  ftw^  and  to  a  gnbt  af  tlie  fiumlty,  pr»     !■• 
vided  tiie  eonrt,  la  the  hope  al  praii|otiii|f  oQnailift» 
4iOi^  and  rartoring  haroioay  i*  the  pandiy  ihMlA 
lue  diepofled,  ia  that  cbm,  to  gi? e  no  eorti? 

Thitf  prppMition  bamg  acceded  to,  on  both  tidMy 
Ae  dacree  was  so  made  by  the  Court.  > 


I    '     ■  .  .       « f 


Bbibgwatsb,  fomarly  EUtwabjd  r.  jj^ 


( JBy  Letters  of  Request  from  the  Chancellor  ^  tI§o 

Diocese  of  Ltandaff.)     ^ 


Bye-Day. 


JUDGMBNT,  -    AomitMby 

Sir  JORH  NiCHOLl.  ed  noU  and  ' 

This  is  a  suit  of  nnllity  of  marHage  under  thb  i;^  o.T^c'ss, 
stotate  S6  Geo.  2.  c.  83.  (one  of  the  last,  probably,  l2„^S^^d' 
which  this  Court  may  be  called  upoi)  to  entertain)  want  of  legii 
,  brought  by  the  mother  and  guardian  of  a  female  nniuty  held, 
minor,  Charlotte  Ann    Hayward,    against   Josiah  emJSLnoet,  '* 
Cmtchley,  the  de  facto  husband.    The  suit  is  had  Jy 3*0*4."** 
in  pmnam  gainst  Cmtchley,   who  has  been  per-  c.75.8.t. 
sonally  served  however  (not  indeed  with  tbe  citation 
which  issued  in  the  first  instance  in  this  cause,  for 
a  personal  service  of  that  could  not  be  effected  but) 
with  a  citation  (to  the  same  effect)  by  ways  and 
means,  and  also  with  a  decree  to  see  proceedings ; 
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imr.      wikAwhaf  appewio^ to  neither  ^.tiwie  ]irMemtt,lirii 

^^[^     beea  foimUlj^  and  r^gnburly^  p«t»  and  pranawuMl 

v^vw     Sft  eontettqpt^    '        .  i 

BMMmMK      The  Ubel  states,  the  facts,  netetBaiy  to  be  pr6ise4 

cavransT.  «nd  tjie  depositioiis  of  fbarteen  tritnqtp;  who  haie 

4ieeii  examiiied  on  the  libel^  pio¥e  these  fiftcts  ip  a 

taaonef  higUy  satifCfictory.     The  pMofs^  mdeed^ 

(which  the  Court  always. expecto  to  fa^e  precise  'ia 

0a:  parte  matrimonial  suits)  are  peculiarly  so  in  the 

case  now  before  it.    That  case,  as  pleaded,  99A  as 

it  appears,  thus  fully,  i9  evidence,  is,  briefly,  as  fcl** 

lows. 

Charlotte  Ann  Hay  ward,  the  minor,  whose  mar- 
riage is  sought  to  be  dissolved,  is  the  daughter  of 
Joseph  Amoand  his  wife  (now  Bridgwater^  and 
party  in  the  cause),  and  was  bom  at  Lyme,  in  Der- 
setshire,  on  the  2Sd  of  March,  1804.  In  1810  die 
mther  of  the  minor-  died  intestate.  .  The  mothec^ 
soon  after  the  father^s  death,  removed  to  Brecon 
with  her  family,  a  son'  and  four  daughters,  where 
they  have  ever  since  resided;  and,  in  1811,  took  the 
sirname  of  Hay  ward,  from  respect  to  her  maternal 
^rnmdfalther,  80  named;  by  which  name  of  Hay- 
ward,  and  not  that  of  Amp,  her  children,  from  tluit 
i;ime,  have  passed,  and  are  still  known,  as  she  her- 
self Aa^f  passed,  and  WM  known,  till  her  marriagfe 
with  \Mn  Bridgwater,  which  is  pleaded  and  proved 
to  have  taken  place  subsequent  to  the  de  facto 
marriage  of  her  daughter,  the  subject  of  the  pre- 
sent suit.  This  removal  of  the  family  from  Lyme 
to  Brecon,  and  their  adoption  of  the  name  of  Hay- 
ward,  are  only  material  on  the  score  of  identity ;  or, 
in  other  words,  for  the  purpose  of  connecting  the 
Charlotte  Ann  Arno,  born  at  Lyme  in  1804,  with 


Ifo  CttMfbtte  ioM  Bayw^rd'  nukitied  to  CMfasUby^      m» 
iitJttei%r  in  18M,  aad  thiw  establifihing  the  m-     ^^^ 
rndfiHj^  of  tjae  person  so  msarried,  at  the  time  of  that    va^v^^ 
jtuBokge.  I  The  iaetker's  mbseqttent  marriage  willi  BBSBowAnir 
Mf« Bridgwater  Yraa  material  on  two  accounts;  finite  Cmn^mMmK* 
Ml  li^.acore  of  identity  again,  tiiat  is,  to  identify 
A$r  as  the  mother  of  the  mioor  j  and,  secondly,  in 
wder  to  shew  that  her.  own  marriage  was  snbsequent 
to  her  daughter's-— the  marriage  at  iasoe.  in  .die  sttit; 
For  on  the  mother's  widowhood,  at  that  time,  plainly 
depended  her  right  of  consent  to  her  danghter^s 
marriage ;  and,  consequeirtly,  her  title  to  institute 
the  present  proceeding.    In  the  mother,  being  a  wi- 
dow, the  sole  right  of  consent  to  the  marriage  of 
her  minor  daaghter  clearly  rested :  for  the  father,  I 
hare  said,   died  intestate ;   and  it  is  pleaded,  and 
has  been  proved  in  the  lunal  manner,  namely,  by 
a  a^rch  into  the  records  of  that  Court,  that  no 
guardian  of  the  person  of  the  minor  had  been  ap- 
p(Hnted*by  any  order  of  the  CSourt  of  Chancery. 

The  circnmstances  of  the  marriage,  and  what 
immediately  preceded  and  easned  upon  it,  are  these : 

The  party,  Josiah  Crutchley,  b^ng  the  son  of  a 
man  who  had,  formerly,  kept  the  Angel  Inn  at  Aber- 
gavenny, but  who  then  lived  on  a  farm  near  that 
tewn,  and  whose  mother  and  sisters,  at  that  time, 
kept  and  managed  a  public-house,  the  Bell,  at 
Brecon,  procured  a  licenice,  as  for  this  marriage,  at 
UandafF,  by  an  affidavit,  false  in,  at  least,  two  par- 
ticulars. For,  first,  he  swore '  this  minor  to  be  of 
age ;  and,  secondly,  he  swore  her  to  be  of  the  pa- 
rish of  Merthyr,  where  the  marriage  was  meant  to 
be,  and  afterwards  actually  was,  celebrated.  Mrs. 
flayward  and  her  family  retired  as  usual  /or  the 
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^^r^  tlm  aad  of  BC«reb«  B«brei»tii»^d  three  o^elMk 
m  th»  HMKViikig  «f,tlie  sad,  tke  mmt,  Gkalotte 
nAMHaywMNl,  kftlm  bad  lawUckalie  defAw^ 
i  B  ygqpger  eigtei>**feaUgA  op  •  matd  iMir»twt,  Wdbh^ 
a  giii  yomspor  tktta  bevaelf^  «iiiom  Am  had  ptem 
^^y  Mir^igsed  aft  her  toa^dantej  mmif  acoompund 
by  Webby  oiftdef  hut  eaespe  tbrongbtfae  diauig-TiMft 
urbidow,  droppiiig  a  nfltemritbfwbieb  Gratcbiejf  Jifld 
fiimidied  ber,  to  mislead  ihefmimlf,  by  hoidbi^  out 
thafcabe  i»aa  goings  Jto  be  mefried  to  Cmtcbky^  aft 
Cermarthea.  Webb  and  Af iaa  fiaywivd  went  Jii^ 
rectly  to  the  BelL  ok  Brecon,  kept  by  Cratdiiey't 
mother  and  sisters^ithare  they  wece  joined  by  Cratch* 
ley  himself;  and  these^  with  a  £iurdi  person,  CSratch^ 
ley's  sister,  inamadwldiy  srt*^  for  lierdiyr,  im  a 
chaise  froaa  ^bei^Tenoy,  prairiously  hired  and  kept 
ift  readinese  by  Cnttchley.  At  Merthyr,  the  party 
arriv'ed  about  seven  in  the  monung;  and  there,  aft» 
breaik&st,  the  marriege  eereMony  was  performed  by 
Mr,  Jwes,  the  cur«te,  whose  senriees  in  that  behalf 
Crutchley  had  bespoke  whilst  breakfast  was  pre^^ 
paring  at  the  inn«  Cmtchley's  sister  wae  left  at 
Merthyr;  the  others^  with  Webb,  proceeded  in.  tht 
same  chaise  through  Abergarenny  to  Hereford, 
>irhere  they  arriTed  about  five  in  4be  cTening,  aad 
pat  np  at  <<  the  hotol"  kept  by  a  Mr.Bepnett.  TImm 
ihey  dined,  in  a  room  below  stairs,  and  Morgan, 
the  chaise  driver,  was  soon  after,  nam<^ly,  abont  seven 
o'clock,  paid  and  discharged,  vrith  an  injanctioa 
from  Crutchley,  to  conceal  the  place  where  Miss 
Hay  ward  and  himself  had  aligfatefl,  riiould  tiiis  be 
inquired  after.      In  compliance  with  which,    this 

Morgan,  h9.ving,  <m  going  out  of  Hereford,  aotuafly 
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^uonleMlMr,  fti4dgf water.  Who  aflerwtfnb  mar«'  i^. 
viecl  the  modMr,  Md  Mr.  Aogustai  Hay  ward,  tiie  t,^ 
lirother  of  ^  Boinor,  m  J>w8iiH  of  her,  told  ihemf  v^^v^ 
tfafe  he,  Morg^n^  had  left  her,  with  Onrtc^Iey,  at  Bbiih>wat*r 
the*  6neii  Dragon,  The  sJarm  giTen  by  the  one  jdrutcblbt, 
iieter,  eci  dfisrooverii^  the  absence  of  the  other-— the 
diBlMMof  tile  mother  at  the  news  of  the  dat^ihter^s 
(riopemeiit-— 4^  pufsoit  of  Mr.  Bridgwater  and  If  h 
AxJigmtmr  Hi^wud,  first  m  the  Carmarthen  direc- 
tlDH ;  neict,  finding  that  a  wrong  scent,  across  the 
cmurtryto  |lf  erthyr,  where  they  received  intelligence 
of  Cratchley*8  actnal  marriage  to  Miss  Hayward ; 
and,  lastly,  to  Hereford,  at  the  entry  of  which  city 
they  encountered  Moigan,  as  I  have  said,  are  cir- 
eusMtances^  all  spoken  to  Tery  ftiHy  by  the  witnesses 
m  die  cause,  and  account  for  the  arrival,  at  that 
precise  time,  of  the  persons  in  pursuit  of  these  par- 
ties, at  Herefofd.  In  the  mean  time  Grutchley,  sus- 
pecting a  pursuit,  from  hearing  that  a  chaise  and 
tmr,  with  two  gentlemen,  had  just  arrived,  took  the 
alarm,  and  decamped,  with  his  bride,  from  Ben- 
nettle  hotel  to  another  inn,  called  ^'  the  Commercial 
Hotel,**  kept  by  a  person  named  Woakes,  leaving 
Webb  at  the  house  where  they  had  first  alighted^ 
But  the  pursuers  having,  at  last,  discovered  the  re« 
treat  <of  the  fugitives,  through  it  porter  sent  to  con- 
vey their  luggage  from  Bennett^s  hotel,  arrived  at 
the  Commercial  hotel  sq  close  after  them,  that  the 
cofiee,  which,  according  to  the  landlord  Wpakes^s 
evidence,  they  had  ordered  ttpon  Ifheir  arrival,  had 
not  yet  at  that  time  been  served  up.  The  minor 
then,  aftier  some  persuasion,  consented  to  go  back 
to  her  mother^s  at  Brecon,  where  she  arrived  at 
about  four  or  five  o^c}pck  m  the  ne^^t  morning,  that 
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MM.      of  the  84th  of  Mtti^;  and  she  has  tUm  n^iieA 
^J^^     thpre  ifvrith  her  mather,  withcmt  aoy.Mgg^eated  inter* 
course  or  coyuannicatioa  widi  Gnrteliley.  i 

^     .  Now  the  dauglrter^s  minorily-^the  mother's  aula 
r  right  of  coQseat  to  her  mamage— her  ]mor  igaa*- 
rancid  o^  and,  w^ea  known^  her  total  dissent  froasp 
ber  daughter's  UBuriage^  tlwt  of  the  miyipr  in  quaa* 


tion  in  the  suit— and,  lastlf,  that  such  mairiage 
had  under  and  by  virtue  of  licence,  are  facts  in  this 
^ause  which  are  all  proved  beyond  any  possibility  of 
doubt  or  question*  And  it  need  scarcely  be  said, 
tbaty  upon  this  state  of  facts,  cohabitation  or  ntHf 
Uie  marriage  is,  under  the  statute  of  Geo.  2,  clearly 
»  nullity. 

But  a9  with  refem9C^  to  a  later  statute,  to  whkh 
the  Cpurt*s  attention  nmst  iiow  be  directed,  c^h^ 
imitation  or  not,  in  other  words,  the  circufHStances 
pnsuing  upon  this  marriagci  are  highly  material  to 
(the  question  of  its  validity ;  so  Ihat  the  legal  effect 
x>i  these  still  remains  to  be  considered*  I  will  oply 
premise,  that  the  cirpumstances  themselves,  as  nar- 
irated  above,  are  fully  proved  by  the  several  persons 
mentioned  by  name,  in  the  course  of  the  narrative^- 
by  the  sister  and  brother  of  the  minor ;  by  Web]^, 
the  maid  servant ;  by  Mary,  sister  of  the  party  Jo* 
siah,  Crutchley ;  by  Morgan,  the  chaise  drivw  j  and 
by  Bennett  and  Woakes,  the  masters  of  the  respec- 
tive inns  at  Hereford.  And  I  must  add  to  this,  that 
the  effect  of  their  evidence,  which  reaches,  unin-i 
terruptcdly tfrom  the  minor's  elopement /rom,  to  her 
rescue  at  Hereford,  and  subsequent  return  to,  her 
mother's  at  Brecon,  is  such  as  to  satisfy  my  mind, 
pot  only  that  these  parties  have  never  cohabited,  but 
that  their  de  facto  marriage  has  never  been  consum-f 
fnated. 


Arches  COURT  a»  CAUtmCBvnr.  4M^ 

.  The  later  sUitiite  to  which  the  Cotet  Hm  alloBed;  ^^ 
jfl  that  of  3  Geo.  4»  c.7d;  the  second  (section  ^  ^SS 
which  has  providedy  that  .^  in  all  cases  of  marrii^d 
hadj  and  s^lepnnized^  by  liceneet  before  the  passing 
of  this  act,  without  any  such  consent  as  is  required  CnnoiusY, 
by  so  much  of  26  Qeo.  2.  c.  S3,  as  is  recited  in,  and 
repealed  by,  the  first  section  (a\  and  whereihe  pftr^ 
ties  shall  have  continued  to  live  together  as  husband 
and  wife,  till  the  death  tof  one  of  them,  or  till  the 
passing  of  this  act,  or  shall  only  have  discontinued 
their  cohabitation  for  the  purpose,  or  during  the 
pending,  of  any  proceedings  touching  the  validity  of 
soph  marriage-*-such  marriage,  if  not  odierwise  in- 
valid, shdL  be.  deemed  to  be  good  and  valid,  to  all 
intents  and  purposes  whatsoever.*^ 

NoWjr  with  respect .  to  the  effect '  of  the  above 
clause  upon  the  validity  of  this  marriage,  it  is  ob^- 
vious  that  the  single  question  must  be-^id  these 
parties  enly  discontinue  their  cohabitation  for  the 
puipose  of  sojne  proceeding  touching  the  validity 
of  this  marriage  ?  For  the  parties  are  both  still 
living ;  and  the  act  in  question  did  not  receive  the 
royal  assent  till  the  22d  of  July,  ilS22,  the*  coha* 
bitation  of  the  parties  having  finally  ceased  (if  in* 
deed  they  can  be  said,  with  any  propriety,  ever  to 
have  **  cohabitei^  at  aU)  on  the  22d  of  March  pre^ 
ceding,  the  very  day  of  the  marriage.    : 

I  am  satisfied  lliat  the  case  before  the  Court  is 
neither  within  the  wtords,  nor  within  the  intention,  of 
this  clause  of  the  act— -under  the  provisions  of  which, 
as  being  an  act  ex  post  facto ^  it  clearly  ought  not 

(a)  Namely,  all  that  part  of  SO  Geo.  2.  c.  8S»  which  required 
(uij)  consent  to  the  marriage  of  a  minor  hj  licence,  nnder  pain 
^  such  marriage,  being  nnll  and  twI  for  want  of  it. 
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i8«i      to  be  ineliided^  'by  constnictioii^  or  implietttioiu 
^J2^     NotwiHiui  the^Mdi,  for  UTealoa  lArtiidy  limted } 


nwBA^jf  tbai  a  oohalMttatioii  cati  4icaro^t  ^th  pro-^ 
BBiMmuA  prielyy  be  spc^en  of  as  ditconfinuedf  wfaidi  tifid 
CMToaunt.  never  C0mmefWed :  there  can  be  Ho  €ittf»  prnperfy,  of 
-  wbat  has  ao  beginning.  Not  witibiti  liie  intentibli ; 
for  the  intention  of  this  clause  if  as,  obTiotofily^  itt  mf 
judgment^  if  not  to  include  a  particular  case^  y^ 
stilly  only  to  confirm  marriages,  i?hich  the  parties 
ttemselTes  had  previously  confirmed  {so  far  as  in 
tfa^  lay)^  by  a  snbeequent  cofaabitationy  subsisting 
at  the  passing  of  the  act,  or  oniy  suspended  for  Die 
instilntion  of  iame  proceeding,  in  order  te  ase^rtiMil 
tfaereby^  this  being  doobtfti],  the  legal  validity  of 
such  marriage.  Consequehdyv  i  ain  of  opinion^ 
that  this  marriage,  nuil  and  v<>id  under  the  former 
act,  is  not  rendered  valid  by  the  retrospective  pro*- 
visions  of  this  recent  statute,  of  which  it  conies,  I 
iKkve  just  sidd,  neither  within  the  ^trit  nor  the  leP- 
ter  ;  but  that  it  still  remains  a  nullity,  which  I  ptt^ 
nounee  it.  And  I  am  further  of  opinion,  that  the 
licence  under  which  this  marriage  was  had,  having 
been,  procured  by  the  wilfcd  false  swearing  of 
Crutc^ey,  tiie  de  facto  husband,  he  ought,  though 
proceeded  against  in  pMtam  merely,  to  be  con* 
demned  in  costs-— a  measure  for  which  the  Court,  it 
seems,  has  a  direct  precedent  (a) ;  and  I  accord^ 
ingly  condemn  him  in  the  costs  of  this  sttit 

{(t)  Vis.  in  the  esse  of  Porter  v.  Bttdiiighftm;  s  csliie  6f  ant 
litj  of  marriage  (not  said,  howsTer^  upon  whet  groimda,  or  ia 
whatConrt),  in  1772— cited  by  covnael. 
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* 

Lawksnce,  Attorney  of  Thoma3,  v.  Mauo  «Ad 

(On  Petition.) 

die  conclusion  of  a  cause,  0/*fier  sentence,  but  frith  iiJT  power* ti» 
a  question  still  outstanding  as  to  coa1;s(a),  under  the  ^nd^^%r 
circumstances,  and  for  the  purpose  stated  in  the  judg-  J^,2SS*  ^"^ 
meat,  made  in  behalf  of  Mary  Maud  and  Sarah  against  the 
Pick  well,  and  opposed  oh  that  6f  Frances  Mary  sent  of  the 
Thomas,  respectively,  parties  in  the  cause.    It  wal^  ^SSm  Uwu 
made,  in  the  first  instance,  on  a  motion^  which,  be-  ^pl^espny. 
ing  exposed,  the  Court  declined  acceding  to.    It  g'^^^J^^j 
Was  then  renewed,  as  were  also  Mrs*  Thomas's  ob^  tition.as  to  any 
jeotions,  in  the  present  **  act  on  petition,*'  which  was  theexmise  of 
sustained,  in  the  usual  manner,  on  both  sides,  by  ^l^  a^ 
exhibits  and  affidavits.  X'^u' 

. JujIGJfSKT.  ^  ^^  ®^ 

coats. 

Sir  John  Nichoi^Ii. 

This  was,  ori^nally,  a  c^nse  of  interest  (b)  be- 
tween Frances  Mary  Thomas,  alleged  to  be  cousin 
german,  oiice  removed,  and  Mary  Maud  and  Sarah 
Pickwell^  alleged  to  be  the  second  cousins  of  £li- 
sabeth  Harrison,  the  party  deceased  in  the  cauAO. 
The  interests  of  the  parties  were  propounded,  re- 

(a)  In  proBomcing  for  the  interest  of  Mr8.11ioiBas,  the  Judge 
bad  refilled  to  give  costs ;  vhereopon  her  proctor,  on  behalf  of 
^  P^rty,  had  prayed  to  be  heard  on  his  petition,  ub  to  tISs 
4^e«tloB  ef  eostSy  on  Ihe  bye^y. 

(&}  See  page  S31,  ante.  .       ^ 
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IMS.      spectively,  in  two  several  allegations;  Imt  ft  was 

.^jMiiiy     agreed  (a)  that  evidence  dionld  be  taken  npon  tiiat 

.    \^s/mj     of  Mrs;  Thomas  ^lone,  she  being  alleged  of  kin  to 

TvoMAt     the  deceased  in  the  superior  or  nearer  degree.     The 

HkMio.      parties  entered  into  this  agreement  in  consequencc|(/ 

of  the  recommendation  of  the  Court  (6),  founded 

upon  a  suggestion,  that  Maud  and  Pickwell,  in  the 

event  of  Mrs.  Thomas  proving  her  allegation^  had 

no  interest^  upon  their  own  shewing ;  and  ihsX^finln 

ing  to  prove  it,  she,  Mrs.  Thomas,  had  no  concern 

with  the  case  set  up  by  Maud  and  Pickwell ;  which, 

whether  proved  or  not,  must,  to  her,  be  matter  pordy 

Hidifierent. 

Aocordingly,  evidence  was  taken  upon  Mnu,  Tho- 
mas's allegation  only,  or  rather,  upon  such  articles 
jof  it  (being  these  subsequent  to  the  11th  article  in- 
clusive (c)  )  as  went  to  the  single  f^ict  really  at  issue 

>  ■ 

(a)«This  could  only  be  by  agreement — the  rale  betDg»  in  caiiaes 
of  interest,  that  the  parties  shall  propound  their .  interesU  and 
proceed  throughout  in  proof  of  Uiem,  pari  poisu,  eyen  whtre 
the  alleged  next  of  kin,  as  in  this  oase»  are  in  diflbrent  degiees 
of  relationship.  This  rule  also  obtains  in  the  case  of  an  axe- 
cutor  setting  up  a  will,  and  a  party' claiming  to  be  next  of  kin, 
whose  interest  is  denied..  But  where  an  administration  has  been 
fairly  and  regularly  taken  the  rule  varies;  for  the  administralor, 
in  'sncfa  ease,  is  mat  bound  eirea  to  propound  his  interest,  till 
that  of  tho"  party  qnestionmg  it  has  first  been  both  propouMM 
and  proved. '  See  Dabbs  v.  Chisman,  &c.  1  PhilL  165. 
(b)  See  pages  334—836,  ante. 

(e)  The  proctor  for  Maud  and  Pickwell  had  admiiied  in  an 
.act  or  mmute  of  Court  Mrs.  Tliomas's  allegation,,  us  laid,  to  Iht 
11th  article  inclusive,  in  return  for  pMnttissipn  given  ;liiai,  la 
the  same  act  or  minute,  by  the  adverse  proctor,  to  question  or 
deny  the  reU  of  Uie  allegation,  toUhout  prvpwmdmg  (fbr  the 
.  actual  admimMi  of  Maud  and  PicJcwell's  allegalion  stood  cpp^ 
^  woAgoimg  on  to  prate  his  clients  interest  to  question  or  deigr  iCy 
in  the  first  instance— that  is,  |a  other  wordsi  iifiihe^t  pryceediiif 
paripasiu  in  the  cause. 
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%tetweMi  Hia  paorlief^  mmely,  tlie  uarritge  of  Peter 
SanliQB^  vncle  of  Hm  deonted^  and  grandfather  of 
Mm.  ThomiiB^  vnOk  ESlinbetk  (Felliam)  her  grands 
flMtber^  «nd  the  oonKqnent  knftd  desceaft  of  Mrs. 
ThoBHtt  frooi  tfab  Peter  HerrisoB^  whom  Maud  and 
JKekwell  alleged  ta  have  died-a  bad^lor.  And  upon 
)MhlicatMi  of  thie  evidence,,  and  itvpenual  bj  both 
fcirtka,  the  fact  of  aacfa  loa/fii  denent  of  M 
maa  fnm  Peter  Harrison  appeared  to  be  so  fatty 
anhstwliatai^  that  administration  of  Ae  deceased's 
ailotyisas  decreed  to  Mr*  Lawrence,  as  her  attor- 
mtjf  wiAoat  iqpposition  on  the  part  of  Mnd  and 
Pickwell,  their  proctov  deckring  that  <^  he  proceed- 
«Ane^ftardMr'*iiitbscaase.  This  decree  passed  on 
the  4th  Session  of  Hilary  Term  in  tiie  present  year  ; 
and  the  question  of  costs  stood  for  the  Bye^y.  In 
tiie  mean  time,  however,  Ihe  proctor  for  Maad  and 
Pichwett  received  firom  America  certain  doeamente 
to  the  .effect  whidi  I  shaU  preamtly  state,  npon 
which  the  present  appHeatien  foaads  itself;  in  dis- 
posing of  which,  the  first  point  for  consideration  is 
the  precise  nature  and  object  of  the  ap]^ication  it- 
aeWl 

Now  ihin  application  mode  at  first,  namely,,  on 
the  Bye-day  after  Hilary  Term,  on  a  motion,  and 
aac^  renewed  in  the  present  act  on  petition,  is  one^ 
it  most  be  admitted,  of  a  novel  kind.  It  is  not  to 
rescind  the  conohision  of  a  canse  before  sentence, 
but,  ia  effect,  to  revoke  a  sentence  itself— a  sen*^ 
tence,  too,  given  with  the  concurrence  of  the  other 
parties,  testified  by  their  procfcer^s  dedaring  that  he 
«^  proceeded  no  fiirther  ia  Ihe  cause.**  It  may  be 
ckmbted  how  far-  ^  Court  is  empowered  to  revoke 
a  sentence  so  given,  against  the  declared  sense  and 
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.  1M».       tctosent  of  the  party  in  whuBe  favor  it  is  givoi.    At 
^5J^      tke  same  time,  it   clearly  appeaoring,  prior  to  the 
v^v^      actual  conclusion  of  any  suit,  that  a  sentence  in  if, 
^«^»      even  purporting  to  be  a  final  one  pronouaeed  by  *ha 
>*^»-       Court,  had  proceeded  in  error,  or  been  pfoeored 
by  iraud^-^the  Conii;  would,  undoubtedly,  go  the 
utmost  warrantable  length  in  either  of  suich .  cases 
to  find  itself  the  means  of  revising  that  sentence,  in 
furtherance  of,  vfhaA  would  ihen  be,  tiie  demands  of 
real  and  substantial  justice.    In  the  present  instance, 
JiQwever,  the  party  in  possession  of  the  sentence  has 
not  questioned .  the  right  of  Uie  Court  to  proceed  as 
prayed*    She  has  joined  issue,  fairly,  upon  the  me- 
rits ;  and  what  she  denies  is^  not  the  power  of  the 
Court  to  accede  to  the  prayer  of  the  petitioner^ 
Maud  and  Piokwell,  but  merely  the  propriety  of  its 
exercise  under  the  ciremnstances  stated,  on  their 
part,  in  the  petition.     Let  us  see,  therefore,  upon 
iwhat  grounds  this  application  re^Bts. 

This  application  then,  being  of  the  nature  which 
I  have  described^  rests  solely  upoi^  two  documents, 
received,  among  others  relative  to  the  Harrison  .fa- 
mily, from  America,  by  the  proctor  for  Mrs.  Maud 
aud  Mrs.  Pick  well,  between  the  4th  Session  and  the 
Bye-Day  of  Hilary  Term  last.  These  docmments 
are  styled,  in  the  act  on  petition,  **  an  official  copy  of 
a  grant  of  administration  of  the  efiects  of  Peter  Har-^ 
risen  aforesaid  to  Mary  Harrison,  as  widow  of  the 
said  Peter  Harrison,  on  the  18th  day  of  May,  1775;'* 
and  *^  an  official  copy  of  an  inventory  of  the  said 
deceased's  estate,  made  and  given  in  by  the.  said 
Maey.  Harrison,  as  such  administratrix,  on  the  first 
Monday  in  July  of  the  same  year.''  And  they  ap- 
pear h)  the  $hape  of  extracts  from  the  record  book 
of  the  Court  of  Probate  :of  Newhavei^,  in  the  state 
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of  Oohnectictit  in  America  (tf),   M^here  this  Peter      1929. 

Harrison  died,  in  the  year  1775,  having  been  for  ^^^ 

many,  yearns  prior  collector  of  the  customs  at  that  v^^/*^/ 

pbrt.     Hence  it  ia  inferred  that  Elizabeth  (Pelham),  tr^^^ 

n^ho  is  pleaded  by  Mrs.  Thomas  to  have  survived  Mavd. 
lier  (alleged)  husblEind  Peter  Harrison,  neither  was 
nor  could  be  his  lawful  wife;  upon  the  (supposed) 

•   (a)  These  docmneiite  were  as  follows  :->- 

No.l. .. 
At  a  Court  of  Probate,  held  at  XewhaTen,  in  NewhaTen 

district.  May  18th,  1776. 
Administration  oh  the  estate  of  Peter  Harrison,  Esq.,  late  of 
Newhayett,  d^eased,  granted  to  Mary  Harrison,  widow  of  said 
deceased,  cm  bond  of  10001.  mimej,  with  surety. 
A  true  copy  of  record* 

Attest  John  Huntz,  Clk* 

No.  2. 
At  a  Coart  of  Probate,  held  at  Newhayen,  in  Newhavea 

dhtrict,  on  the  first  Monday  of  Joly,  AaHo  Hommt  1775. 
Mary  Harrison,  administratrix  on  the  estate  of  Peter  Harri-* 
aon»  Esq.,  late  of  Newhayen,  deceased,  exhibited  an  inyentory 
of  said  deceased's  estate,  which  is  accepted  and  approTcd  for 
record. 

[Here,  in  the  original,  follows  the  inventory.] 
The  above  and  foregoing  is  a  true  copy  of  record. 

Attest  John  Hvntz,  Clk« 
;  And  I  farther  certify,  that  the  copy  of  the  appointment  of 
administration,  and  the  foregoing  inventory  [the  documents 
No.  1.  and  No.  2.  printed  above],  is  all  that  I  can,  after  diligent 
search,  find  on  the  records  of  this  Court  appertaining  to  the 
estate  of  said  deceased. 

Attest  John  Huntz,  Clk.* 

•  Clerk,  that  U,  of  the  Coart  of  Probate  sod  AdmiDistntion,  in  and  for 
the  district  of  Neifvhaven,  in  the  state  of  Connecticut,  in  the  United  Stiatrs 
of  America,  and  keeper  of  the  records  tliereof,  said  Court  being  a  Coart 
«f  Record ;  so  certified  [«7th  Docember,  18S2]  onder  the  hand  and  seal  of 
office  of  the  Judge  of  that  Court ;  as  aho  under  tliose  of  bis  Britannic 
Majesty's  Consnl  for  the  Btate  and  city' of  New  York. 

II  2 
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proof  of  which  fact  the  Cowl  prooonoood  fm  ^ 
iotevesl  of  Mn.  Thomas.  And  tbo  Conit  i»  pr^yoi 
to  revofco  th^t  aeBtence,  in  order  to  afford  Maiid 
and  Pi€itw«tt  an  QppoFtunity  of  eontroyartingr  th* 
fact  of  Mrs^  Tbofaas's  lax^ut  dw^mt  Oxna  Peter 
Harrimn,  by  aid  of  that  qew  light,  whieh  the  vor 
ceipt  of  these  dofsmnents  has  furnished  thom#    Acr 

cordingly,  it  is  further  prayed^  that  Maud  and  Pick* 
well  may  have  leaEve  to  alter  their  original  plea^which 
alleged  Peter  Harrison  to  have  died  a  bachdor,  and 
to  piead  that  *^  he  had  married  one  Mary  (leaving 
a  blank  for  her  maiden  name}  who  survived  him.'* 

When  this  application  was  first  made  to  the  Conr^ 
upon  motion^  and  before  the  docoments  themselves^ 
upon  which  it  is  founded^  were  brought  ia»  the  Court 
suggested  that  the  christian  name  of  ^^  Marjf^  might,, 
probably^  be  a  mere  clerical  error  for  that  of  '^  4S/i- 
zabeth.**  But  taking  these  documents  (now  brought 
in)  in  conjunction  with  the  evidence  upon  Mrs.  Tho« 
mas*s  allegation,  and  with  the  affidavits  exhibited 
in  support  of  the  averments  on  her  bdialf  made  in 
the  present  act,  I  entertain  no  doubt  whatever  of 
the  fact  being  as  I  originally  supposed  it.  It  >f  a 
clerical  error,  and  one  that,  I  think,  might  occur 
without  any  great  difficulty.  The  first  document  i» 
a  mere  minute  or  memorandum  in  the  register  book 
that  the  administration  passed,  or  was  g^nted  on 
such  a  day— it  is  not,  what  the  act  stetes  it^  ^  ai» 
official  copy  of  the  grant  of  administration'*  itself; 
and  in  such  mere  minute,  or  memorandum,  the  en-* 
tering  clerk  might  easily,  in  the  hurry  of  business, 
have  written  «  Mary"  for  «  Elizabeth."  Nor  as  t# 
the  other  document  again,  is  this  an  official  copy 
of  an  inventory,,  given  in  by  the  administratirix  of 
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'<  Jtfftry  llftrrisOfi/*  atid  M  rabMPfbed.  Th^  iiivefi- 
tory  itedf  hflik  flo  digiiirtate  or  iiit»oriptid6.  It  i» 
true  that  Ae  fateditig  of  4he  iny^MCity  dtatei^  it  M  be 
of  the  exbibitidig  of  <«  il/tfry  Hafriton^  admifiiitM* 

Irfat  tff  Petor  Harrison,  See.  f  btit  tbis  h6i^«j^  wan 
ofehi6w!y  written  by  the  derki  m  app^aM  from  ihe  * 
words  ^  wMcb  is  ap^Ved,  8tc/^  at  the  fMt^  Who 
In  writiiig  )t  W6ald  nattiraliy,  &tb  eiftbr  hot  h€ihg 
det^dted,  make  it  correspond^  iti  UnA  rei^et.  With 
the  former  tninuf e. 

Now  these  bding  fh^  86le  fo^datioli  tost  iht  pre- 
crent  apj^lication,  ibid  thedd  at  most  only  inferring 
that  the  lawful  widow  anfd  relict  of  Peter  Harriton 
Wa*  **  Mtsnf*  and  not  ^  Elizabeth,*^  how  does  the 
other  case  stand,  (not  merdy)  inferring  (bttt  prov- 
kkgf  I  think,  in  a  manner  most  satisfactory}  that 
ike  lawfnl  widoW  and  relict  6f  this  same  P^tctT  Har- 
riMii  ready  was  Elizabeth  (fo)fmeriy  pelham)  and 
not  Mary  ? 

1.  And,  first,  h6w  does  this  matter  stand  in  the 
evidence  taken  upon  Mrs.  Thpniaisf's  allegation  in  the 
original  canse.  The  marriage,  de  facto j  of  Peter' 
Harrison  with  Elizabeth  Pefiiam,  in  Jmie,  1746,  is 
Iblly  proved  in  such  evidence.  It  is  fully  proved 
that  they  Kved  and  cohabited  as  hCisband  and  wife, 
with  mutual  adcnowledgmeiit  and  general  reputa« 
tion,  ^om  that  time  to  the  death  of  Peter '  Harrison 
in  177&-»he,  too,  being  in  a  public  situation,  that  of 
<iof lector  of  customs  at  Neiwhavei^,  It  is  proved 
that  they  had  fonr  children,  a  son  and  three  daugh-' 
terrs,  baptized,  acknowledged^  and  reputed  as  legiti* 
mate  '  i*  rfetf /  on  the  death  of  the  son,  here,  in  Eng- 
land, in  1772,  letters  were  written  by  relatives  here 
condoling  with  the  parents,  as  upon  the  loss  of  a 
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1823.       legitimate  child ;  and,  lastly/that  two  of  the  dimgh^' 

^^^jwwV      ters  (the  third,  Isabella,  having  died  young),  namely, 

s^p^^„^      Hermione,  afterwards  Mrs.  Cargy,  and  Eli^abetliy 

tbomas      afterwards  Mrs.  Ludlow,  and  mother  of  Mrs.  Tho-. 

Maud,      mas,  actually  inherited  property  from  the  parente» 

as  legitimate  children.     How  is  all  this  at  all  con-. 

sistept  with  the  mother  of  th^se  children  not  being 

the  wife,  or  at  least  not  the  lawful  wife,  of  ^eter 

Harrison,  but  a  Mary  (somethifig)  ?  fpr  even  to  this 

instant  the  parties  Maud  and  Pick  well  do  not  prer 

tend  to  furnish  her  original  siraame :  nor  can  they, 

to  this  instant,  pretend  to  any  knowledge  of  Peter 

Harrison's  marriage  with  a  female  of  such  christian 

or  baptismal  name,  other  than  that  derived  by  n^ere 

inference  from  these  documepts. 

2.  But,  secondly^  it  i^  quite  cle^  in  my  judgment, 
upon  the  affidavits  now  brought  in  ip  support  of 
Mrs.Thomas's  act,  that  adipinistration  of  Peter  Har-* 
rison's  effects  was  granted  to  Elizabeth^  and  not  to 
Mary  Harrison,  as  his  widow  and  relict;  and,  con* 
sequently,  that  th^  occurrence  of  <^  Mary*'  instead 
9f  ^^  filizabeth,"  in  these  documents  is,  and  must  be, 
a  mere  clerical  error.  For  instance,  Mr.  Curgenven, 
who  was  well  acquainted  with  the  family  of  Peter 
Harrison,  whom  he  succeeded  as  collector  of  cusr 
toms  at  Newhaven,  deposes  to  haying  himself  se^n 
the  orig'mtf/ letters  of  administration  undfir  the.  seal 
of  the  Probate .  Court  at  Newhaven,  of  the  effects 
of  Peter  Harrison,  granted  to  !Q)lizabeth  (not  Mary), 
as  his  widow  and  relict.  He  further  deposes  to  £li* 
zabeth  (grandmother  of  Mrs.  Thomas)  acting  .as 
$uch  administratrix  throughout.  This  deponent  him* 
self  was  actually  examined  as  a  witness  on  the  trial^ 
l^t  q^  court  of  common  law  held  at  Newhaven,  of  % 
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suit  (tbe  particulars  of  which  he  also  deposes  to)  1828^^ 
brought  against  this  Elizabeth,  as.  widow  and  admi-  ^^^ 
nistratrix  of  Peter  Harrison^s  effects,  and  in  that 
character  flfolely.  Even  the  inj^eatory  itself  said  to 
be  exhibited  by  ^  Mary  Harrison,  as  administratrix, 
furnishes,  in  conjunction  with  the  affidavits,  a  pre^ 
nant  proof  ^Aat  .the  real  administratrix  was  thb 
Efizabeth.  The  inventory  specifies  a  negro  man 
named  Apollo  |  a  negfo  woman  named  Lucy ;  and 
two  paintings,  one  c^  the  ^  crucifix,"  (meaning,  I 
suppose,  the  crucifixion)  and  the  other  of  ^  St. 
Francis/*  Now  it  distinctly  appears  from  the  affi- 
davits of  Mrs.  Thomas  herself,  of  Mr«  Curgenven, 
and  of  a  Miss  Brenton,  that  Mrs.  Thomases  grand*, 
mother^  Elizabetii,  actually  had  in  her  service  and 
possession  this  very  negro  and  negress,  and  these 
Tery  pictures  so  specified  in  this  inventory:  how 
otherwise  acquired  than  as  the  administratrix  of  Peter 
Harrison,  and  consequently  the  person  who  exhi- 
bited the  inventory,  it  would  be  difficult  plausibly 
to  conjecture  even. 

I,  therefore,  ifeject  this  petition,  and  I  think  that 
{  am  bound  to  reject  it  with  costs.  In  renewing 
dieir  application,  to  the  Court  by  petition,  upon  such 
insufficient  grounds,  Maud  and  Pickwell  seem  to 
me  not  to  have  exercised  a  sound  discretion;  the 
effect  of  which,  in  strictness,  undoubtedly  is  to  ren- 
der them  liable^  to  Mrs.  Thomas  in  the  costs  of  this 
proceeding.  It  may  be  commendable,  perhaps  even 
prudent,  in  Mrs.  Thomas,  under  all  the  circum- 
stances, to  waive  her  costs;  but  I  hold  that  the 
£7ourt  is  bound,  in  strictness,  to  give  her  the  means 
of  recovering  these  from  Maud  and  Pickwell,  if  $o 

^posed* 

Petition  rejected. 
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SWvi.  Dicusitsow  t^.  White. 

(On  the  Admission  of  an  Allegation.) 

* 

A.  ^Jj«^-  John  WHITBBHAD,  th«  party  d6cei|«ed  in. this 
iS'wiSfe  b!    caiuie,  4ied  oo  tbe  StStit  <^  Febro<try»  1819.    In  the 
I!!d  ^S^  nonth  of  July t  in  Omt  yevt  probate  of  his  will^ 
IffiTpw"'"  bearing  date  qp  the  3d  of  November,  1817,  was 
SSTto  *A/i^  take*  by  hia  widows  and  relict,  Hester  Mary  White- 
ivffl^oiind     head,  as  sole  es:ecutrix.    In  virtue  of  that  probate, 
B/t  d^^  ^  the  widow,  who  was  aho,  under  this  ^illf  universal 
^S^,  (B/a^  legatee^  collected  and  administered  the  deceased's, 
^g^  take  personal  estate  and  effects,  valued,  afterpayment  oC 
^iSS^S"  ^  ^^  ^^  funeral  expwces,  at  al^ut  ^GOOl. 
^toS  ef.      On  the  Qth  of  F^brn^ry,  1823,  Hester  BCary  White- 
will.  Md  tiktf  head,  widow  of  the  decens^,  died»  leaving  several 
ed)  adnS^'  testamentary  papers,  probate  of  which  was  duly  taken 
to  proof.        j^y  James  White,  party  in  the  cause,  her  sole  exe- 
cutor.    Subsequent,  however,  to  the  death  of  Hester 
MsMry  Whitehead,  a  codicil  (so  said)  to  the  will  of 
John  Whitehead*  de^asedL  was  fi^^    discovered. 
But  White  refusing,  when  called  upon  so  to  do^  aa 
e^^ecutor  of  the  wife,  to  accept  letters  of  admini^ 
tration,  with  the  wijl  and  codicil  apnexed,  of  the^ 
effects  li^ft  unadminijatered  by  the  wile  of  her  late, 
husbai3id«  the  party  deceaaed  in  {bis  causct  whonii 
she  the  wife  had  survived  and  represented  as  above-^ 
the  latter,  this  codicil,  was  propounded  in  an  allega- 
tion which  nozi^  stood  for  admission,  on  behalf  of 
Mary  Dickenson,  one  of  the  universal  legatees  {or 
life  named  iu  the  said  codicil,  the  other  party  in  the, 
cause— the  party,   gamely,    promoting    it    against 
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W]iite»  as  soleexeeotor  of  flegter  Marjr  Whitdbeid,^       VM. 
tile  widow  and  relict  of  tiie  daci|a9ed«  ^^H? 

This  allegaiioii  propounding^  the  codicilr  afker     wv^ 
pleadiiig  the  factum  of  the  will  in  Novei^ber^.  1817»   i>i»bii8o« 
Wdthat  of  the  codisil  (alleged)  bearing  date  ontiie:     whits. 
91at  of  Joly^  1818»  (this  last  e9cpreidy  pleaded  to^ 
be  all  in  the  deeeased'e  hand-writing)  ea  elsoy  that' 
pvobate  of  sneh  will  en^  was  taken  by  hia  widow, 
Hester  Mary  Whitehead,  on  the  death  of  the  de-     ' 
ceased  in  1819,*  went  on  to  j^ead,  that 

^  Hester  Mary  Whitehead,  the  widow  and  rdiet 
vf  the  said  John  Whitdkead,  the  testator  in  tiiie 
«anse,  departed  this  life  on  or  abMt  the  Qth.day  ef 
February,  in  the  yram^  ye«ir  ld2S--^hatf  inudto^ 
ately  after  her  deceasei  Alexander  HaleStrei^,  ^ 
Lucoln's  Irnkf  in  the  county  of  MiddleseSt  solicitor, 
sAtended  at  the  boose  of  the  said  Hester  Mary  White- 
heady  for  the  purpose  of  searching  fior  her  will ;  and 
hayii^  there  tn^  John  White,  party  in  this  cause, 
and  others  of  the  family  and  friends  ef  the  said  de- 
oeasedf  several  testaoftenlary  p^Mrs  which  had  beeut 
fboBd  were  then  read  over  by  the  said  Alexaaider 
Hale  Strang,  in  ^e  presence  of  the  said  JohnWhite, 
and  the.said  other  persons«-^Met  the  will  and  othsr^ 
tsstameiltary  papem  ef  the  said  Hester  Mary  Wlnte^ 
head*  deoMsedt  Jiawig  been  d^sposited  in  dWEnMt 
places,  a  fortiber  and  inal  search  was  afterwarde 
Qiade  by  the  said  Alemndar  Hale  Strong,  in  the 
presence  of  th^  said  John  \¥hite  and  others  <»f  the* 
family  and  friends  of  the  said  deceased,  in  order  to 
dtscoirer  wheCh^  any  lurt&er  or  other  will,  or  testa* 
mentary  paper,  had  bieen  overlooked ;  and  a  trunk, 
or  portmanteau,  having  been  found  in  a  closet  in  one 
<^f  ^P  garrets  of  the  said  deceased's  bouse,  con* 
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102)3,      taining  old  bills  and  receipts,  and  a  variety  of  other 

5^»»'i>     papers,  which  had  not  been  before  examined,  tiie 

v^^^^,.^^      said  trunk,  or  portmanteau,  was  brought  dbwn  into 

DicKBNsov    a  bed-room,  for  the  purpose  of  being  so  examiiieu  j 

'  WhiVg*      aacI  &t  the  bottom  of  Uie  papers  therein  contained 

was  discovered  a  small  roll  of  piaper,  sealed;  and 

having  the  foUovHng  indorsement,  ill  the  hand-writ-^' 

ing  of  the  said  John  Whitehead/ the  de<^e^sed  int 

this  cause:—*  This  paper  to  be  opened  by  P.  Le 

Man,  Esq.,  in '  case  of  deatV— (Aat  the  said  paper, 

on  being  so  discovered,  and  appearing  to  be  of  a 

testamentary  nature,^  was  delivered  to  the  said  John 

White,  party  in  this*  ciSLUSe,  and  ^umi^  by  him  takleh  to 

F.  Le  Man,  Esq. ;  arid  thereupon  the  seal  of  the 

said  peeper  was  broketi,  and  the  same  was  read  over 

by  the  stud  F.  Le  Mati,  and  found*  to  be  the  very 

codicil  now  pleaded  and  propounded  in  thSs  cause;^ 


Vhe  codicil  so  propounded  was  in  these  wotia  :*— 
There  is  1700/.  in  the  Bank  of  iBngland,  consist- 
ing of  2000/.  consolidated  3  per  cents,  annuities,  in' 
my  name,  belonging  to  my  wife '  Mrs.  Whitehead ; 
this  sum,'  with  the  value  of  3000/.,  a  policy  of  in-* 
surance  on  my  life  (a),  in  case  of  my  own,  or  both 
of  us  dying,  is  designed  as^  a  provision  .for  the  niece 
Mary  Dicker  on,  aod  the  nephew  James  Dickenson, 
to  be  appropriated  for  ti^ir  use  solely,  and  to  be 
sectaiied  so  as  to  be  pi'oteoted  from  any  claim '  that 
may  arise  from  any  other  applicants  in  point  of  con- 

(a)  tt  is  to  bo  obserred,  that  tiiere  wm  .  no  such  sam  as  tlu| 
expressed,  or  any  other,  in  the  bank,  befpnging  to  the  testatop 
at  the  time  of  his  death.  The  policy  of  insurance,  however, 
was  in  existencb,  and  the  sum  of  3000L  was  actaally  reccire^ 
lipon  it  by  Mn.  Whitehead. 
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fmogmmtj ;  mA  the  pripcipal  moiiey  to  be  secure^       1888* 
iu  the  Croort  of  Chancy  during  their  minor  ity»  an  J      j^^ 
afterwards  appropriated  for  their  use  only,  with  the      v^^/««^  . 
persoiml  property  brioDging  to  myself,  so  that  the    Dickbuso* 
capital  may  be  undisturbed  during  their  Ihres,  and      White, 
afterwards  to  bie  divided  equally  between  my  wife's 
brother's  and  sister's  children  j[a).      Witness   my 
hand,  this  Slst  July,'  1818. 

J.  WHIT£iI£A]>T 

JUBGMKMPT. 

4Sir  JOHK  NiCHOLL. 

4 

I  have  no  hesitation  in  admitting  this  allegation  to 
proof.  The  paper  which  it  propounds  is  perfect  in 
forn^^  as  well  as  testamentary  in  effect ;  and  having* 
been  written  (so  pleaded)  by  the  testator  subsequent 
ty>  his  will,  it  must^  on  this  and  the  other  fact^ 
stated  in  the  allegation  connected  with  it  appearing 
m  evidence^  beyond  all  question,  be  entitled  to  pro- 
bate as  a  codicil  to  his  will.  I  presume  that  its  being 
overlooked  upon  the  testator^s  death,  and  the  widqw^ 
consequently,  t^ng  probata  of*  the  will  alone,  was 
purely  accidental*. 

.  At  the  same  tikne,  as  this  whole  case  muot  depend 
.upon  hand-wiitihg,  amd  Jinding  (not  inconsiderably 
oa  the  latter}  it  would  be  material  to  connect. thii 
alleged  codicil  mtli  the  testator,  by  pleading  (that 
ia,  %hi^foict  betQg  9ach).tliat  the  truiik  m,  and  other 
papers  among,  which  it  was  foimd,  had  formerly 
b^onged  to  the  testator.  It  would  als6  be  proper^ 
fit  any  rate,  tQ  introduce  into  the  plea,  who  the  Mr* 

(a)  James  and  Mar  j  DickeDson  were  children  of  a  sister  of 
Mrs.  Whitehead ;  the  codicil  only  styles  them  the  nephew  m^ 
piece,  without  saying  whote  nephew  or  niece. 
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Le  Man  if^  to  whom  the  ofMningf  and  exccwtwiftrf 
lbi»  paper  puqporta  to  be  c^ifided^  tad  ImW  eM^ 
aected  with  the  deceaaed. 
PICK.1..0I.      ^-y^  y^^  eerrectiow,  om  er  bdtb»  I  adnit  the 

w»<^»*     aUeg«tio«i(4l)4  . 

AUffgntii^n  adtnittfftti 

(a)  These  correctbhs  being  efleeted  in  Co«rl»  vis.  bj  insert^ 
ingy  after  tbe  words  **  biUs,  receipts,  and  a  variety  of  otber  pa- 
pers,* the  tiA^yiit^^  **  Which  had  belonged  to  the  said  John 
Whitehead,  deceased^'-aBd  after  4e  mne  and  addition  ^  F. 
Le  Man,  Esq."  the  foOowing,  **  who  was  a  codrfTddafliht  fliebd  of 
the  said  John  Whitehead,,  deceasedi  im  his  Ilfe«tiae/^  fha  4b- 
gation  stood  admitted  to  proof* 
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Term. 

4tfa  Session.  (On  Petition.) 

widow  «M%  Thomas  neiz^baii,  ^  p^tif  deo«««d»<iied 

S^^fu^i^  in  the  month  of  December,  1809,  mt««i«te»  ^tho«t 
^£|![g!L°^  ohSd  er  faisBta^  le«?ii)^  «  widower  ioMta  Netfdbtn, 
^^!fiyy-  shd  otte  brother  Ralph  VeedlMmv  Uff  waif  next  of 

^^Ateiaittia.  Itttha  aMEtb «f. M aMh,  Itea^  thifeiLMisk  (folv 
i!ri^^IL^;  m«ly  Naedhatti,  hta».  lAmtWeb^  iriife  df  WifRaii 
SS£L!^  Webb)  aiipUed  for  BimoMmiMf  of  A^gMiS^  of 
2y^"J^  tha  dacea^^  a«  h»  Ib^ful  nIM,  lUid  Wita  *ily 
preseatathre.   ffv^ioni   aaid  hod  entafcNi  iato  1^  tmni  bond,  trt^a 

Aaext  ef  kin  ^  .  ,  i.         ■  i  « 

beio^  flii*  a    a  caveat  agrainrt  the  grant  wim)  fomMi  to  bave  bem 

creditor,  area* 

•on  i^iattut  his 

being  preferred  in  a  eoQ|Lest  for  the  adminUtratiob,  either  with  the  widow,  or,  prohsMyi 

avj  Mer  next  of  kl|i« 
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wl»  g«^i»q««tty  appeii^  »d  pr,^  thai  admi.     ^ 
nukntiaD  of  the  dsceaMd's  effBcte  might  be  gnated     Wv^; 

Ift  AtM»/ M  IMSBt  of  kiD«  ^>^^ 

The  rabitaiiee  of  the  alkgakions  on  oitliev  sidei  m    ftaDHAM. 
ooataaned  io  ais^  ^<ack  on ,  petilioii/^  sapporled,  in 
the  ufiiai  BEUUiner,  by  affidavits,  k  skated  in  the  judg-^ 
ment. 

JUDOMBNT. 

Sir  John  Nicnoxx. 

Thomas  Needham,  the  deceased,  died  in  the  montln 
of  Decembev,  ISflD,  intestate.  Adminis^tion  ef  his 
effects  is  nowafqpUed  for,  both  by  the  intestate'i» 
ivife,  and  by  hia  brother,  and  the  Comrt  has  to  de-- 
termine  between  thrar  several  claims^ 

Adminiskratim  of  Ae  gooda  of  an  inteskate  may 
be  granted  either  to  hb  wife,  or  to  a  next  et  kin.  At 
the  same  time,  it  ia  well  known  that  inpraetiee,  at 
leaat  in  modem  praekice,  the  wife  is  preferred  in  thio 
Huitter,  nnder  oidmary  cireminslances.  In  the  pre* 
seat  instance,  however,  it  ia  attempted  to  be  shewn^ 
IkadL  there  are  special  reasons  for  reversing  this  order^ 
and  giving  the  brother  a  priority.  The  qpecisd  rea^ 
aona  aU^Bged  are  two:««»Tlie  first  of  these  is,  that  ike 
wrife  has  married  again,  and  know  under  covertare; 
The  second  is,  that  tii^  hrokher  is  not  only  next  of 
kin.  (indeed  the  sole  next  of  kin),  but  that  he  is  also 
a  eeedi^r  of  the  deceased's  estate  to  a  large  amoant  j 
in  fact,  to  nearly  the  wh^k  amount  of  the  effects  to 
be  administered. 

1.  The  single  objection  made  to  the  widow  is  her 
having  married  i^tn.  Now  this,  under  the  cir-^ 
emnatances,  is,  I  think,  no  valid  objection.  The 
party  who  raises  it^  the  brother,  is  entitled  only  to  a 
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moiety  6f  the  effects;  it  is  not  as  if  Ae  deceMed 
had  left  children,  one  of  which  children^  supported 
by  the  rest,  applied  for  administration  in  pr^eience 
to  the  mother.  There^  the  children  bong  entiiled 
to  twd-thirds,  and  the  mother  to  one^third  xinly,  of . 
the,  distributive  property,  this  cii'cumstance  of  the 
mother  having  married  again  might  induce  theOourt 
to  grant  the  administration  to  a  child  in  preference^ 
That,  however,  is  not  this  case ;  and  it  will  be  time 
enough  to  determine  what  is  fit ;  to  be  ilone,  in  that 
casCf  when  it  occurs*  But  as  in  cont^t  with  the 
brother,  I  think  that  the  wife's  having"  married  again 
is  no  valid  ground  of  objection  to  her ;  and  I  find  it 
to  have  been  so  held  in  a  case  determined  in  Dr. 
Andrews's  time,  of  which  I  have  a  manuscript  note, 
whwe,  as  in  the  present,  it  was  urged  against  the 
wife,  by  the  brother,  of  an  intestate.  I  will  only  add, 
that  if  a  re-marridge  is  n6  defeazance  of  the  wife's 
title  to  a  priority  in  this  matter,  generally,  there  is 
nothing  whatever,  in  special,  to  make  it  such  in  the 
present  case.  The  second  husband  is  stated  and 
sworn  to  be  a  man  of  some  property  independent  of 
his  business,  that  of  a  perfumer ;  thus  affording  the 
brother  a  sort  of  extra  security  for  the  custody  and 
due  distribution  of  the  distributive  property.  The 
wife,  too,  has  been  actually  sworn  administratrix^, 
and  has  given  bond 'with  sureties,  who  are  'aba 
stated,  upon  oath,  to  be  in  respectable  circumstances; 
which  sureties  themselves,  tiius  able  probably,  are 
willing,  at  the  same  time,  to  justify^ 

2.  Dismissing  this  part  of  the  case,  it  remains  to 
see  whether  the  brother  has  made  oiit  his  claim  to  a 
preference  on  the  other  matter  alleged — ^that  of  his 
also  being  a  creditor  of  the  deceased. 

It  appears  that  the  estate  and  effects  of  the  de- 
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eeMed  coiwbt  of  460/.  3  per  cent,  consolidated  bank       18». 
aoRuities^  deviaed  to  him  by  the  wUl  of  his  father,      ^j^ 
Ralph  Needham  deceased^,  payable  on  the  deadi  of     wv^/ 
Jiis  Qiother,  Needham,  .vhich  Jiappened  only      ▼"■ 

jn  the  month  of  July,  1821 ;  which  stocky  together  MteMMt. 
i¥ith  the  dividends  accruing  since  the  death  of  the  . 
IDOther,  is  yalued  at  about  340/.  Now  the  brother 
alleges,  that  for  divers  monies  lent  to  the  deceased 
prior  to.  bis  departure  from  this  country  for  New 
york,  in  1807 ;  for  other  sums  sent  to,,  and  advanced  ' 
for  him,  whilst  at  New  York ;  and  for  funeral  ex^ 
pences,  the  deoesised*s  estate  is  truly  and  justly  in-^ 
debted  to. him,  the  brother,  in  the  sum  of  800/.  and 
upwards}  that  is,  in  nearly  the  whole  sum  at  which 
the  effects  are  valued*  To  this  it  is  replied,  on  the 
part  of  the  wife,  that  the  estate  of  the  deceased  is 
indebted  to  the  brother  in  no  sucfh  or  in  any  other, 
sum ;  that  the  pretended  advances  in  question  to  the 
deceased  were  really  made  by  the  mother,  through 
the  ]i>rother s  medium  or  intervention  only;  and  that 
^he  brother's  claim  is  now  advanced  for  the  first 
tjime>  the  deceased  havipg  died  in  1800. 

Now  here,  in  the  first  place,  this  circumstance  of 
the  brother  being  also  a  creditor  of  the  deceased's 
estate,  on  which  he  relies  for  sustaining  his  clsum  to 
a  priority,  is  positively  dbnied  by  the  wife.  The 
pa^rties  then  here  are  distinctly  at  issue ;  and.  this, 
being  a  question  purely  extrinsic  and  collateral,  is 
one  into  the  merits  of  which,  inost  assivedly,  the 
Court  will  decline  to  enter.  3ut  the  brother's  having 
4ispiitaUe,  or  at  least  disputed,  claims  jupon  the  in«* 
testate's  property,  is  a  circumstance  rather  adverse 
to,  than  in  favor  of,  his  pretensions ,  to  the  adminis- 
tration, in  my  view  of  the  case.  Adiuinistration  is 
only  granted  to  a  creditor,  failing  any  other  repre- 
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JMk  Mntotive;  in  which  ene  thete  being*  mh^j  to  Me, 
^j^l^  the  creditor  not  beings  himself ,  administrator^  and 
30  tbk  to  pay  kimself^  most,  atmort  of  necessity,  lay 
out  of  his  debt.  Bat  where  a  person  whose  dn^ 
and  inter^  it  is  to  contest  claims  on  the  deceased's 
caftata  is  before  the  Court,  willing  to  undertake  die 
admimstratioii,  he  or  Ae  it  is  that  is  enticed  to  tile 
grairt,  and  not  tibe  creditor,  both  in  law  and  reason. 
Ab  creditor  mersfyj  indeed,  it  is  obvionv  llmt  Mr. 
Balph  NeedBiain  could  oufy  obtain  letters  of  admi* 
niatratioii  on  the  widow  (and  next  of  kin)  reftiaing. 
Off  deoliiiii^^  to  take  them.  This  union  of  the  two 
dMHraeteis  in  hia  single  person,  is  ralh»,  I  repeat, 
adverse  than  favorable  ta  his  clttm  to  be  preferred, 
in  my  ai^nnehension  of  its  effect* 

On  these  grounds,  I  am  of  opinion  that  neither 
of  the  reasons  alleged  are  good  in  defeasance  of  the 
wddaw  or  relict's  prior  title  to  be  administratrix. 
Aa  for  the  BMlter  oi  laches  objected  to  her  in  the 
aiyiBient>  the  partiee  m  this  respect  are  in  pari  de- 
Hcto  ;  nor  is  the  one,  that  i  see,  at  alt  in  a  cradition 
to  employ  it  with  effect  as  an  ai^^ument  against  fte 
other.  The  deceased's  estate^  save  as  to  the  momes 
,  now  coming  into  distribution,  is  admitted,  on  all 
hands^  to  have  been  ins^ent.  Administratioa  was 
applied  for  aa  soon  ae,  or^within  a  reasonable  time 
i^ker,  the  death  of  the  mo^er  furnished  any  thing 
to  admmister;  and  that,  at  least  for  nay  practical 
purpose,  was  time  enough. 

Upon  the  whole,  I  decree  administration  to  the 
wife;  and  I  think  that,  in  order  to  deter  parties 
in  fotore  from  attempting  to  gain  undue  advantagei^ 
or  those  denied  them  in  law,  by  vexatious  experi>- 
ments  of  this  nature,  I  am  bound  at  the  same  time 
to  condemn  the  brother  m  costs. 
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Miller  v.  Bloomfield  and  Slade. 

(An  Appeal  from  the  Court  of  the  Peculiar  and  Ex- 
empt Jurisdiction  of  Great  Canford  and  Poole(a).) 

THE  Judges  who  sat  under  this  commission  were, 

Mr,  Baron  Garrow, 
Mr.  Justice  Best  (b), 
Dr.  Arnold, 
Dr.  Jenner, 

Dr.  DAtJAENY, 

Dr.  GbsTLiNG, 
Dr.  DoDSON,  and 
Dr;  Lee. 


JL  HIS  was  an  appeal  from  an  order  or  decree,  a  Bbei»  pie«i. 
made,  on  the  8th  day  of  October,  1822,  by  theWor^  Sl!lte*iiS;idSg 

^.Btoek  in 

(a)  The  pariah  of  St  Jamea,  in  Poole,  ia  within,  and  forma  ^^to  ^roofl 
jpart  of,  the  Boyal  Peculiar  of  Great  Canford  and  Poole.  The 
official,  who  is  the  ordinary  of  this  peculiar,  is  appointed  by  the 
lords  of  the  manor  of  Great  Canford,  of  which  manor  Poole  ia 
a  part.  [See  Hntchins's  Dorset,  vol.  i.  p.  12—14.]  From  the 
official  of  a  Royal  Peculiar  the  appeal  lies,  not  to  the  bishop  of 
.the  diocese,  or  to  the  metropolitan,  but  immediately,  and  in  the 
£rst  instance,  to  the  King  in  Chancery ;  that  is,  in  other  words^ 
to  the  Court  of  Delegates. 

(h)  Hr.  Justice  Richardson  was,  also,  named  in  the  commis* 
aion,  but  was  too  indisposed  to  be  present  at  the  hearing  of 
ihis  appeal. 

VOL.  I.  (K  K 
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1823.      shipful  and  Reverend  Charles  Bowle^  Clerk,  Marter 
^5JjJJ^      of  Arts,  Principal  Official  of  the  Peculiar  and  Bx- 
v^v^      empt  Jnrisdiction  of  Great  Caniford  and  Poole,  m  a 
MiixBR      certain  cause  or  businesa  «f  subtraction  of  church 
Vloomvibld.  rate,  then  depending  before  him  in  |udgme&t,  be- 
tween Joseph  Barter  Bloomfield  and  Robert  Slade, 
the  younger,  churchwardens  of  the  parish  of  St. 
James,  in  the  town,  atid  county  of  the  town,  of 
Poole,  the  parties  promoting  the  said  cause  or  busi- 
ness, on  the  one  part*^  and  Richard  Miller,  a  pa- 
Tishioner  and  inhabitant  of  the  said  parish,  the  pilrty 
against  whom  the  said  cause  or  business  was  pro- 
moted, on  the  other  part;  whereby  the  said  Judge 
admitted  to  proof  a  certain  libel,  mid  exhibit  annex- 
ed, given  in  on  the  part  and  behalf  of  the  said  Jo- 
seph Barter  Bloomfidd   and   Robert  Slade,    the 
younger,  the  respondents. 

The  libel  an^  exhibit  given  in  on  behalf  of  the 
respondents,  from  the  decree  for  admitting  which, 
this  appeal  was  interposed,  were,  in  substancCf  as 
follows :— 

1 .  The  first  article  of  the  lib^l  pleaded,  that^  on 
or  about  the  12th  day  of  December,  1821,  several  of 
the  parishioners,  &c.  of  the  parish  of  St.  James,  in 
the  town,  and  county  of  the  town,  of  Poole  afore^ 
said,  duly  met  in  vestry,  pursuant  to  public  notices 
previously  given  for  that  purpose,  in  order  to  make 
a  church  rate  for  the  use  of  the  church  of  -St.  James 
in  the  said  parish,  and  the  repairs  and  ornameiltB 
thereof,  and  other  matters  and  things,  and  relating 
thereto  j  and  did  then  and  there  resolve  and.order, 
that  a  church  rate  of  three  shillings  in  the  pound 
should  be  allowed  the  churchwardens  accordingly ; 
and  that  the  same  should  be  made  agrecabfy  to  the 
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then  present  poor  ratCf  m^d  according  to  the  usual      i9iz. 
mode  of  making  the  church  rate  within  the  said      7^^ 
parish.  n^-v^^ 

.  it^TThe  necaoA  article  merely  pleaded  tbe^xhibit^     muM 
in  part  Mpply  of  the  premses^  annexed  ta  the  lilieU  bloomfivlo. 
to  he  a  trae  copy  of  the  order  of  vevtry^  made  as 
pleaded  in  Ae  preceding  article  (^i). 

^  S«  The  third  article  pleaded,  thatf  in  conformity 
ipith  siich  order,  a  rate  of  three  shillings  in  the 
pound  agreeable  to  the  then  present  poor  rate,  and 
according  to  the  usual  and  custoixiary  mode  of  making 
thie  church  rate  within  the  said  parish,  was  made 
and  asMssed  on  the  inhabitants  and  others  of  the  said 
paridi  of  St.  James,  liaUe  to  payment  of  the  same, 
to  wit,  on  the  'SSth  day  of  December  (as  would  ap« 
pear  by  the  said  original  rate,  to  be  produced  at  the 
hearing  of  the  cause) ;  that  the  said  rate  was  subse- 
quently confirmed,  under  the  usaal  conditions,  by 
the  official;  and  that,  in  conformity  thereto,  moat  or 
aome  of  the  said  parishioners,  &c«  had  paid  the  se« 

(a)  The  exhibit  was  as  follows : — 

r 

At  a  vestry  duly  holden  this  12th  day  of  December,  1821, 
at  the  usual  place,  for  the  parish  of  St.  James,  in  the 
town  and  county  of  Poole,  pursuant  to  public  notice. 

TVe,  whose  names  are  underwritten,  do  approve  and  allow  of 
the  aforegoing  account  of  Joseph  Barter  Bloomfield  and  Robert 
Slade,  jnn.  the  churchwardens,  by  which  there  appears  to  be 
ihae  to  the  parish  the  sum  of  178/.  Is.  M. 

We  hereby  order  that  an  assessment  or  church  rate  of  three 
ahillings  in  the  pound  be  allowed  the  churchwardens,  and  that 
the  said  rate  be  made  agreeable  to  the  present  poor  rate,  and 
according  to  the  usual  mode  of  making  the  church  rate. 

(Signed)        J.  B.  Bloomfield, 

Robert  Slai>b, 
Gborgb  KBMPj  &c.  Sio^ 
K  K  2 
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1823.       veral  sums,  respectively,  assessed  upon  them  in  Ae 

^^'y      said  rate. 

v^fPvO         ^-  ^he  fourth  article  pleaded,  that  Richard  Miller 

Miller      (the  defendant)  was  and  is  a  parishioner  of  St. 
Blooufield,  Jamesy   occupying  certain  messuages,  &c.  witiiin 

the  same ;  and  thatj  by  the  rate  so  duly  made  as 
aforesaid,  he  was  and  is  justly  rated  and  assessed, 
agreeable  to  the  usual  mode  of  making  the  church 
rate  within  die  said  parish,  in  the  sum  of  13/.  7^.  in 
manner  following—- to  wit,  for  a  tenement  iii  Hill 
Btreet,  of  the  annual  value  of  22/.,  the  rate  or  sum 
of  3/.  6^. ;  for  a  malt*honse  in  Hill  Street,  of  the 
annual  value  of  40/.,  the  rate  or  sum  of  6/.,  being  at 
the  rate  of  three  shillings  in  the  pound  for  the  an- 
nual value  of  the  same;  and  the  sum  of4i.  Is.,  be^ 
ing  at  the  rate  of  nine  shillings  for  every  hundred 
pounds  in  value  of  the  stock  in  trade  of  the  said 
Richard  Miller^  which  said  several  sums,  he,  the 
said  Richard  Miller,  should  and  ought  to  pay  as  his 
proportion  of  the  said  rate. 

5.  6.  7.  8.  The  fifth,  sixth,  and  seventh  articles, 
merely  pleaded  the  circumstances  usually  pleaded, 
mutatis  mutandis^  in  libels  for  church  rate,  namely, 
that  Slade  and  Bloomfield  (the  plaintiffs  or  promo- 
vents)  were  duly  elected,  sworn,  and  admitted,  into 
the  office  of  churchwardens  of  the  parish  of  St* 
James  in  the  said  town  of  Poole,  and  were  such,  at 
the  time  of  making  the  said  rate^  and  at  the  com*» 
mencement  of  the  suit— -that  Miller,  the  defendant, 
though  once  or  oftener  requested,  refused  or  delayed 
payment  to  the  said  churchwardens  of  his  propor- 
tion of  the  rate  aforesaid ;  and  that  he.  Miller,  was 
a  parishioner  of  the  said  parish,  within  the  peculiar 
and  exempt  junsdiction  of  Great  Canford  and  Poole; 
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and  therefore^  and  by  reason  of  the  premises,  was       lass. 
subject  to  the  jurisdiction  of  the  Court.    The  eighth       j^J^f 
was  the  usual,  farmalf  concluding  article,  praying     ^^v«^ 
that  the  defendant  might  be  condemned  in  the  sum     Millsk 
so  rated  and  assessed  upon  him.  bloomfiblv. 

For  the  appellant''''^Swabey  and  Lwhington^  Docr 
tors^  and  Mr.  Tindal. 

The  question  at  issue,  in  this  suit  is  one  of  consi- 
derable  importance,  though  not,  as  it  appears  to  us, 
of  equal  difficulty.  It  may  be  stated,  generally,  as 
the  liability  of  stocky  under  the  circumstances  plead* 
ed,  or  similar,  to  payment  of  church  rate-^«  prac- 
tice, we  apprehend,  now,  for  th^  first  time,  submit- 
ted  to  the  test  of  legal  inquiry. 

The  object  then  of  this  suit  is  to  enforce  a  church 
rate,  embracing,  among  other  property  admitted  to 
be  liable,  stock  in  trade.  Now  we  contend  that, 
under  the  circumstances  pleaded,  the  vestry  or 
churchwardens  muHf  in  the  end,  fail  to  enforce  a 
rate  including  stock  in  trade ;  and,  consequently, 
that  this  libel,  pleading  a  rate  so  made,  ought  to 
have  been  rejected. 

Is  it  meant  to  l>e  pleaded  as  a  ^<  custom/*  in  the 
strict^  legal,  sense  of  the  word,  to  rate  stock  in 
trade  to  the  church  within  this  particular  parish? 
If  so,  the  pleading  is  faulty :  the  **  custom"^  should 
have  been  pleaded  in  the  usual  legal  mode  of  plead-^ 
ing  a  custom ;  and  the  libel  must  be  so  reformed. 
The  legality  of  a  custom,  so  understood,  to  rate 
stock  in  trade  to  the  church  within  this  particular 
parish,  is  a  question  not  raised  upon  the  present 
.plea.  Indeed  were  this  pleaded  as  a  ^^xcustom,^  the 
first  thing  to  be  proved  would  be  its  existence;  which 
were,  either  the  Court  below,  or  this  Court,  to  pro- 
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KISS.       ceed  to  try^  it  would^  of  coufse,  be  fftiiwsd  fyt  a 


If,  however,  whi<ih  We  rather  gqppose,  it  is  meaot 
MULB&  1;^  y^  pleaded  as  usual,  or  a  practice  merely,  to  rate 
Bmomfislik  stock  in  trade  to  the  churph  at  Poole,  we  maiBteiu 

it  to  be  one  utterly  untenable*  It  may,  for  some 
time^  have  existed  in  the  absence  of  opposition :  an 
objection  taken  to  it  at  any  time,  must  have  been 
sustained. 

It  haSf  probably,  been  usual^  as  pleaded,  in  Ais 
parish  to  include  stock  in  the  church  rates.  But  in 
the  instance  of  no  former  rate  (from  the  small  amount 
in  value,  possibly,  eUher  of  fhe  stpck  rated,  or  of  the 
rate  itself,  by  reason  of  the  church  not  requiring 
any  ext^istve  reparation,  or  for  ^ome  other  cause) 
does  any  opposition  to  this  mode  of  rating  appear 
to  have  been  made.  Thb  circumstance  leaves  the 
question  as  to  the  iegdUty  of  that  practice  still  <^n. 
We  maintain  it^  viewed  in  what  light  soever^  to  be 
clearly  illegal. . 

Church,  rate  is,  invariably  so  held,  a  personal  de« 
mand  indeed — but  in  respect  of  real  estate  only;  and 
not  in  respept  oi  personal  estate,  either  alone,  or 
jointly  with  real  estate.  We,  at  least,  are  aware 
of  no  instance  of  church  rate  formally  levied  or 
imposed,  on  any  other  than  lands  and  tenements 
only.  If  our  opponexits  are  more  fortunate  than 
ourselves  in  the  knowledge  of  any,  we  shall  have 
the  benefit  of  their  discovery :  if  they  are  not,  this 
absence,  perhaps  of  all  actua),  but  cefrtainly  of  all 
legal  precedent,  furnishes  a  nearly  unanswerable 
argument  against  the  legality  of  the  rate  now  souglit 
to  be  recovered. 
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The  wiiticm  of  tibe  law  apon  this  head,  as  we      U»« 
imdentiMid  it^  iiedds  no  vindication.    All  persoxial:      ^^J^ 
j^roperty  i»  of  ic  fugitive  kind ;  and  stock  in  trade  19     ^^>if^^ 
<me  of  the  most  fugitive  kinds  of  persona}  property^     M»ua 
For  these,  as  w^ll  1^  other  obvious  reasons^  it  is  one  Bf^oownwut. 
of  tbetkast  proper  subjeets  that  can  well  be  imai-^ 
gined  of  strict  investigaticm,^  either  for  this  purpose, 
of  taxation^  or  for  any  other.     That  it  has  been^ 
QMkdmust  again  b^,  where  the  law  authorizes  or  re^ 
qniresit#wiU  be  readily  conceded ;  but  we  submit, 
that  the  law  must  authorize  and  req^uire  it,  strictly, 
and  specifically,  in  order  to  its  being  subjected  tq 
any  such  inquisition,  with  any  sort  of  propriety. 

Again,  a  praptice  of  rating  stock  in  trade  seems 
to  us  utyustf,  m  subjecting  trade  to  a  demand  from 
which  persons  not  in  trade,  though  having  stock  (as 
farmers,  for  instance)  are  exein^ted.  It  is  very  un-^ 
equal  too,  even  as  between  different  trades,  somo 
of  which  require  a  large  stock,  and  others,  com* 
paiatively ,  hardly  any,  to  enable  those  who  pursue^ 
to  conduct  them  adtantageously.  All  these  are  ar^ 
guments  against  any  irregular  practice  of  taxing 
stock  in  trade^  being  fixed  and  eonfirmedt  as  it  is 
now  sought  to  be,  by  legal  sanction. 

The  only  authority,  if  authority  it  be,  for  rating 
stock  to  the  thurch,  under  any  circumstances,  which 
occurs  to  OS,  is  the  judgment  of  the  thirteen  civilians 
assembled  at  Doctors*  Commons,  and  printed  in  Go*' 
dolphin  (a)f  which  does,  in  substance,  seem  to  lay 
it  down,  as  a  general  proposition,  that  the  levy 
may  be,  either  upon  stock,  or  land.  We  allude  to  a 
certain  ^^  order  or  direction,*'  as  it  is  termed,  ^^  touch- 

i  * 
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1823.       ing  the  liability  of  property  to  the  reparation,  more 

^J^      immediately  of  the    charch    and   church-yard   of 

wv^      Wrotham,  ih  Kent  j*'  but  "  to  be  applied  generally/' 

Filler      as  the  Order  expresses  it,  '*  upon  occasions  of  like 

BiooMFiBLD.  reparations  to  all  places  in  England  whatsoever  ;** 

printed  as  above.  Now  here,  in  the  first  place,  by 
what  authority  these  thirteen  civilians  met  and  drew 
up  any  such  "  order,''  no  where  appears.  Nor  fur- 
ther does  it  appear,  at  least  on  Godolphin's  shewing, 
diat  they  ever  niet,  or  drew  up  any  such  order,  at 
all— a  matter  which  is  fairly  open  to  suspicion  at 
least,  from  the  questionable  character  of  the  <<ord^*' 
itself.  It  occurs,  not  in  the  useful  repertory  of  ec^ 
clesiastical  law,  as  published  by  Godolpkiup  but 
merely  in  the  appendix  set  forth,  non  constat  by 
whom,  to  a  second  edition  of  the  repertory  pub- 
lished by  the  booksellers,  at  a  time  when  its  au- 
thor was  no  more  (a).  After  all,  the  rate  lore  sought 
to  be  recovered,  derives  little  or  no  aid  from  these 
*^  instructions''  for  making  church  rates,  even  ad^ 
mitting  them  to  be  genuine.  AU  which  they  purport 
to  sanction  is,  a  levy  either  upon  land  or  stock«<- 
*^  even  for  the  best,^  as  they  phrase  it,  but  not  on 
both.  Here  the  rate  sought  to  be  recovered;  is  both 
on  land  and  stock. 

We  are  aware  that  it  is  usual  in,  places  to  levy 
poor  rate  on  personalty;  but  that,  we  contend,  in 

(a)  Godolpbin  died  1678  (4th  April).  The  second  edition  of 
the  **  Repertorium  Panoiiicani/'  with  the  appendix,  only  made 
iU  appearance  ii^  1680.  The  appendix  seU  out  with  sUting. 
that  •'  the  former  tract  being  written  only  by  way  of  essay,  it 
was  thought  expedient  by  ihs  friends  of  the  booktelkr  to  make 
some  brief  additions  to  this  second  impression  concerning  some 
^ings  that  arejof  daily  use."  Among  tfiese  <'  additions*' are  thiif 
^*  order  and  direction." 
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no  sort  infers  tlie  propriety  of  levying  church  rate.       IWIL 
Leyies  to  the  church  are  not,  like  those  to  the  poor,       TmS, 
dependant  upon,  or  growing   out  of,  any  statute.      n«^v^-^ 
The  general  law  imposing  the  reparation  of  the      Miu«b 
church  upon  the  parishioners,  and  of  course,  at  the  Bwomww*, 
same  time,  regulating  the  levy  of  those  sums  neces^ 
sary  to  that  reparation,  must  obviously  have  been 
settled  long  prior  to  any  consideration  of  poor  rates } 
which,  it  is  well  known,  were  unheard  of  prior  to 
the  reign  of  Hen.  8 ;  and  were  only  placed  upon 
Ibeir  present  footing  by  a  statute  late  in  the  reign 
pf  Elizabeth. 

Upon  these  grounds  it  appears  to  us  that  this  libel 
pught  to  have  been  rejected  in  the  first  instance ; 
and,  consequently,  that  the  Court  is  bound  to  re-* 
yerse  the  order  for  its  adniission ;  and  by  so  doing, 
in  efiect,  to  dismiss  the  appellant  from  all  further 
observance  of  justice  in  the  present  suit. 

For  the  respondents— ^PhilUmorc  and  J.  AddamSf 
Doctors^  and  Mr*  fV.  P.  Taunton. 

It  is  pleaded,  and  for  the  purpose  of  the  argu-^ 
ment  may  be  taken  as  proved,  that  it  hath  been 
usual,  or  the  practice^  in  Poole,  to  levy  churo^  rate 
on  personalty,  or  stock  in  trade  (a).  The  continue 
ance  of  that  practice  (for  as  a  practice  merely,  in 
contradistinction  to  a  legal  custom^  it  is,  and  was 
meant  to  be  pleaded)  is  now,  for  the  first  time,  op- 
posed ;  and  the  point  immediately  at  issue  is,  whe- 
^er  the  practice  in  question  has  any  thing  so  revolt* 

(a)  This  appeared  by  the  church  books,  from  as  far  back  aa 
1751.  The  church  books  prior  to  1751  were  said  to  be  lost; 
and  that  evidence  of  their  being  so  lost  or  mislaid  had  been 
given  by  the  yestry  clerk  of  Poole  in  an  potion  as  )ong  ago  a| 
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ipg*^  OB  the  face  of  it,:  aa  to  subject  the  libel  in  vbich, 
^^^"^     it  is  pleaded  to  instant  and  sununaTy  rejectioB* 
\^v^^         Ottf  opponents  have  undertaken  to  sh^w  that  it  is^ 
MnxBft     a  practice  of  this  revolting  description^  and  that  if 
BtoMnau>;  sustainable  at  all,  it  could  only  be  in  virtue  of  a» 
strict  legal  immemorial  custom  of   rating;  which 
^ueUnB,  however,  say  they,  is  not  pleaded^  and  tha 
existence  of  which,  were  it  pleaded,  we  admit  ta 
them  that  neither  the  Court  appealed  from,  nor  thist 
the  appellate.  Courts  is  compet^it  to  try^    But  that 
the  practice  itself  in  question  partakes  any  thing  of 
the  nature  or  character  sought  to  be  ascribed  to  itn 
ire  by  no  means  admit;  on  the  contrary,  we  are 
both  prepwed  to  deny  this,  and  to  sustain  that  de- 
nial by  what  appear  to  us  valid  arguments.    For  if 
it  is,  it  must  be  deemed  so,  either  upon  principle  or 
upon  authority :  but  neither  the  one  nor  the  other  of 
these,  in  our  view  of  them„  seem  to  section  any 
sneh'  inference. 

And  first  as  to  priuciple-^is  there  any  reason,  upon 
principle,  why  personal  property,  especially  why  vi- 
sible personal  property,  yielding  a  profit,  within  the 
parish,  should  iiot  pay  to  the  reparation  of  the  church 
as  weU  as  real  property.  We  are  aware  of  none* 
Church  rates  are  admitted,  on  all  hands,  to  be  taxes, 
not  upon  property  so  much,  as  upon  persons  in  re^ 
spect  of  property  (a) ;  and  why  not  upon  persons  in 
tegpect  of  personal  property,  as  well  as  upon  persons 
in  respect  of  real  property,  we,  upon  principle,  are 
at  a  loss  to  imagine.  Every  parishioner  is  bound, 
of  common  right,  to  the  repairs  of  his  parish  church. 
^  Ad  refectionem  ecclesite  debet  omnis  populus,  ^- 


(a)  $  Co*  67.    i  paktr.  20.    Degge,  ISCL 
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eundum  legem,  eubvenSre^  by  a  law  as  rid  at  Kii^  ^^  ^ 
Canute  {a).  «  UNtrsavisauiB  parochianus^''  say  'SC? 
Xyndwood  and  John  of  Athon,  ^<  ad  reparatitmcm 
ecclesia  tenetUr,  Sfc:'  (i)  ''  All  the  parishkmrs 
and  landholders/'  say*  Degge  (c),  ^  are  boond  to 
the  charge  ;'*  apparently  distangnishbg  between  the 
tWo»  and  making  both  liable.  Now  every  pariAioner 
being*  thus,  of  common  right,  and  upon  principle^ 
bound  to  cidntribute  to  these  repairs,  why  tibe  holder 
of  stock  dioold  be  exdftipted  to  the  necessary  impo* 
sition  of  a  double  onus  upon  the  holder  of  land,  is 
to  us,  upon  every  general  prin^ple  at  least,  whoUy 
undiscoYerabte. 

But  it  has  been  objected,  and  even  dwelt  upon  as 
a  principal  head  of  objection,  that  the  nature  of 
personal  property  is  su6h  as  to  render  levies  upon 
it,  howsoever  to  be  applied,  if  not  impracticable, 
«till  obviously  so  inconvenient,  that  they  are  not  to 
be  resorted  to  but  under  some  strict  or  overwhelming 
necessity*  But  we  submit,  that  no  great,  if  any, 
practical  inconvenience  from  the  levy  of  church  rate 
upcm  stock  need  be  apprdiended.  We  admit  that 
any  tax  upon  stock  must,  to  a  certain  extent,  b6 
arbitrary  and  unequal.  But  the  tox  itself  of  church 
rate  is,  ordinarifyf  too  inconsideraMe  ta  render  any 
trifling  inequality  in  its  collection  a  sensible  griev- 
ance; nor  is  it  necessary  ^a  its  collection  to  institato 

(a)  LI.  B.  Canuti.  spud  Brompton,  CoL  928,  The  Editor  iii 
unable  to  find  an/  such  law  among  the  laws  of  King  Canutq, 
in  the  great  collection  of  Labbe  and  Cossart.  Vide  Concil. 
toni«  ix.  pp.  916 — 936. 

(6)  Lindwood  He  cod.  orft/;  C  JUcel  ParotkimU  v.  it^^lctdi- 
danm  Eedesianm.  Ei  4e  ojfielo  arckidmetmi  verb.  BeparaUame. 
Jokatma  de  Aihon  t«  OiMf  C«  h^prebam  verb.  Ad  hoc  ieiuntur^ 

(c)  Deg^Ci  164. 
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tnz.      any  thing  like  that  strict  inquisition  into  the  drcam^ 
j^^     stances  of  private  persons,  which  would  brand  it  as 
^^^%^w     arbitrary^  in  dny  perceptible  degree,  on  that  ac« 
>i>U'"^      count.    Indeed  levies  on  stock,  much  more  consi-^i 
vnuMi.  dierable^  have^  at  all  times,  and  continue  to  be,  raised 
upon  the  subject,  if  not  possibly  wholly  unobjected 
to,  yet  still  without  furnishing  any  real  matter  for 
leomplaint.    ^he  old  ^' dismes  and  fifteenths'' were 
assessments^on  personal  property  only,  originally  the 
actual  tenth,  or  fifteenth,  of  the  subject's  moveables ; 
not  attended  in  their  levy  with  any  practical  incon- 
venience that  we  are  aware  of.     The  same  may  be 
said  of  ^*  subsidies,"  which  succeeded  these  dismes 
and  fifteenths,  and  were  levies  involving,  like  the 
church  rate  in  question,  real  and  personfld  property 
in  one  common  assessment,  being  taxes  upon  penions 
in  respect  of  their,  property,  real  and  personal,  at  the 
{nominal)  rate  of  four   shillings  in  the  pound  for 
lands,  and  two  shillings  and  eight-pence  for  goods^ 
^ay,  at  this  very  day,  the  land-tax,  at  the  usual  rate 
(four  shillings  in  the  pound)  is  a  fifth  (a  nominal 
fifth),  not  only  of  the  rent  of  all  the  land  and  aU 
:the  houses,  but  of  Jthe  interest  of  all  the  stock  in 
die  country;  that  only  excepted  which  is  lent  to 
ihe  state^  or  employed  in  the  cultivation  of  land. 
.    But  apart  from  any  coninderation  of  dismes  and 
^fteenths,  &c.  as  admitting  these  to  be  wide  of 
the  mark,  further  perhaps  than^  at  most,  in  the  way 
of  general  illustration,  let  us  see  whether  a  review  of 
those  levies  constantly  making  at  this  day,  through- 
out the  kingdom,  for  the  relief  of  the  poor,  su^ests 
•any  thing  applicable  to  this  part  of  the  case.     For 
to  levies  of  poor  rate  and  church  rate  the  self-same 
considerations  so  nearly  apply,  that,  property  of  any 
particular  description  being  rated  with  sufficient fy-t 


mOH  COURT  .OF   D£L£6AT£»«  611 

to  the  former  of  these,  to  raise  any  question      1M8. 
about  the  difficulty  attendant  upon  rating  property      ji^^ 
of  that  same  indiyidual  description  to  the  latter,     wvO 
would  seem  almost  absurd.     Nor,  viewed  in  this     ^»^* 
light,  ia  the  distinction  between  these,  as, to  their  ^'^®"'""** 
origin,  at  all  material ;  though  our  exponents  haye, 
artfully  enough,  sought  to  insinuate,  that  the  one    - 
being  due  under  the  general  law,  and  the  other  under 
a  special  statute,  constitutes  so  great  a  diflEerence,    ' 
as  to  bar  all  reasoningyrom  the  one  to  the  other,  in 
all  respects.    As  with  reference  to  the  purpose  for 
which  we  are  now  placing  them  in  juxta-position, 
that  distinction  makes  no  difference  in  the  case  what- 
ever*       ^ 

The  statute  of  43  Eliz.  for  raising  poor  rates  is, 
evidently,  large  enough  to  comprehend  all  species 
of  personal  property,  under  the  term, ''  tke  ability^' 
of  the  parish :  there  is  nothing  whatever  in  the  sta- 
tute which  limits  or  confines  that  term,  in  this  ap- 
plication of  it,  to  real  property.  A  series  of  deter- 
minations however,  founded  on  the  best  and  wisest 
principles,  has  excluded  from  rateability  to  the  poor^ 
all  personal  property  not  visible,  and  yielding  a 
profit:  but  still  leaving  personal  property  situate, 
locally,  within  the  paridi,  and  at  the  same  time  vi- 
sible, and  yielding  a  profit,  liable  to  poor  rates,  lliat 
series  of  determinations  has  done  something  more ; 
for  owing  to  some  inconvenience,  partly,  perhaps, 
real,  and  partly  supposed,  attending  this  matter  of 
taxing  stock  in  practice.  Courts  have  always  (or  at 
least  till  lately  have  always  (a)  )  been  guided  by  the 

{a)  That  in,  till  the  Court  of  King's  Bench  delivered  an  opi- 
nion upon  the  general  qnelition,  which  they  were  long  averse  to 
do;  determining  every  case  upon  its  own  particnlar  cironm- 
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wst.  081^  flientoibre  hia&^lii  1^^  to  texu^itod^ 
^^^^  in  trade  in  iche  place  in  question.  But  sl^  mider 
0^/«^  all  these  restrictions  and  modifications^  wliereTwit 
^%'"  Ifas  been  asnal,  or  the  practicCf  to  assess  the  inh»» 
BiMKffsiD.  l^itanta  cf  any  city^  town,  or  boroagh^  for  and  m 
respect  of  Iheir  persqnsil  property^  or  stock  in  trade; 
to  the  poor  rates,  they  have  imifomdyy  without  sk 
singie  instance  to  the  contrary,  confirmed  assess* 
ments  made  upon  that  principle,  and  held  such  p«r^ 
sonal  property,  or  stock  in  trade,  to  be  fiable.  Ws 
jsay  wherever  it  has  been  the  *^ practice  :*^  for  it  most 
be  obvious  that  there  can  be  no  legal  ^  custom^*  of 
levying  poor  rates,  which  themselves  only  originated 
in  the  reign  of  Elizabeth— <^enturies,  that  is,  mtkm 
time  of  legal  memory*  It  would  be  idle  to  enume- 
rate authorities  for  so  well  known  a  position  (a) ;  bat 
it  is  material  to  observe,  that  here  in  Poole  the  poor 
rates,  at  this  day,  are  levied  upon  stock  in  trade 
^having,  apparently,  been  so  from  their  very  origin), 
under  a  decision  of  tiie  Court  of  King's  Bench, 
made,  specifically,  as  with  relation  to  this  very  town 
«f  Poole  (5).  Therefore  any  arguments,  ab  inam-' 
dementi,  against  rating  stock  in  trade  to  the  church 
in  Poole,  ipso  facto,  merge.    It  is  eaisy  to  say,  in 

• 

•tanoes.  Bat  tbe  liaM}it|r  of  stpql:  |o  Uie  pftymeot  of  poor  rate 
se«ms  to  be  now  established  as  a  genoKal  prmciide :  so  that  the 
Court  of  King's  Bench  will  confinn  a  rate,  if  not  otherwise  ob- 
Jeotionable,  inclnding  stock,  without  any  reference  to  the  prior 
usage  of  the  parioular  place.  See  Rex  v«  Ambleside,  16  Bast, 
MOy  Ao« 

(a)  Some  of  the  lending  decisiona  are  the  following— Reg.  v^ 
Barking,  2  Ld.  Rajm.  1280.  Rex  v.  Andorer,  Cowp.  550.  Rex 
«•  Hill,  Cowp*  618.  Rex  v.  Rodd,  Caid.  147,  &e.  &c. 

(»)Ili  Rex  i».  White  and  Others,  Tna.Term^  324Seo.  S. 
«es4T.R.9n. 
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tffe  wny ^  ob^ctton/ wln^  is «tock  in  trade?  how  i»       latt. 
tiM  to  1>e  fixed  or  weertained  ?  haw,  wh^n  fixed,  is     ^^^ 
its  value  to  be  estimated  ?  and  so  on— -tiiO  dificolties     ^s^v^ 
oMendittip  this  mode  of  nrting'  «lre  all  bol  insmmoimt-     Miu.br 
Me.    We  reply  to  all  tins,  that  here,  in  Feofle,  at  Bloomfibld. 
leasts  what  is  :fltoc^  m trade  mu^,  somehow,  be  fiiced 
w  aseertoined^Mipim  the  value  ef  that  stoek,  when 
fixed  or  woertained,  ^otne  estfanate  must  be  pitfc-« 
the  diffieultles,  if  any ,  attending  this  mo<fe  of  ralnngf, 
in  ¥wAB,nmst  be  surmounted,  in  order  to  the  making 
ef  ieries  for  the  relief  of  the  poor.    This,  we  repeat^ 
b  an  Answer,  at  cmce^  to  all  argnments  deduced 
firem  the  enpposed  inconvenience  of  taxing  stock  to 
the  vepair  ^  the  dntrph,  at  least,  in  this*  particular 
instance.    Ldiries  to  Ae  poor,  on  an  ordinary  aver- 
age, exceed  those  to  the  charch  in  a  vasit  proportion; 
and  if  no  practical  inconvenience  is  found  to  result 
fron  levying  upon  stoek  those  much  hi^er  rates, 
which  ar^  necessary  to  tiie  maintenance  of  the  pew 
in  Poole,  surety  none  is  to  /be  apprehended  from  a 
continuance  of  llie  practice  of  levying,  from  time  to 
time,  upon  that  same  stock  those  by  fer  less  consider^ 
able  rates  which  ordinarily  suffice  to  sustain,  and  re- 
pair, and  decorate  4lie  single  church  in  Poole. 

It  should  seem,  thea,  that  no  great  inconvenience 
need  be  apprehended  from  laying  church  rates 
upon  stock,  as  well  as  upon  land,  generally.  But, 
further,  we  contend,  that  in  Poole  some  inconveni- 
ence at  least  would  result  were  this  not  so.  For  we 
apprehend  that  some  incMivenience  does,  and  ever 
must,  attend  taxing  the  parishioners  of  atnf  parish 
to  flie  poor,  upon  one  principle,  and  to  the  churdi 
upon  another,  a  contrary,  or  at  least  a  different  prin- 
ciple ;  considering  tiie  <^lose  anal.bg^  which,  we  re-* 
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.1828.      |>eat  that;  these  rates  bear  to  one  another,  ia  -afl 

^'^     points  respecting  (not  of  course  their  appropriatite^ 

v^pv^     hut)  their  levy. 

Miller  j^  j^  ^^q  knowu  to  b^  generally  prevalent  in  pa-» 
Bix>oHFisu).  fishes  that  the  church  rate  shall  be  made  **  accord^ 
tn^  /a  /Ae  poor  rate^^  or»  in  other  words,  that  ^ 
latter,  as  by  far  the  most  frequent,  and  most  consi- 
derable of  the  two^  shall  be  taken,  to  some  extent, 
as  a  rule  and  measure  of  the  former.  The  convex 
nience  of  this  in  saving  double  valuations  or  assesst 
ments,  and,  consequently,  preventing,  in  many  in^ 
stances,  double  appeals,  and  in  other  obvious  respects 
must,  we  think,  be  admitted.  Nor  is  this  merely  a 
convenient  and  very  general  practice ;  it  is  also  one 
.  which  has  prevailed  ab  antiquo*  This  appears  suff- 
iciently from  the  ''  libels  in  causes  of  subtraction  of 
church  rate,"  printed,  as  precedents,  in  Oughton,  in 
most  of  which  the  rate  sought  to  be  recovered  is 
•pleaded  to  have  been  made  '<  according  to  the  poor 
rate,*'  or  '^  agreeable  to,  and  in  proporti<m  with,  the 
poor's  book/'  for  the  year  preceding,  or  to  that 
effect  See,  for  instance,  in  page  SSO;  ^ere  the 
making  of  the  rate  is  laid  in  this  fortn:««*^*  Q!U0d 
guardianiy  sive  csconami,  &c.  post  publicam  in  dic^ 
tionem  conventus  (anglich  a  vesfa7)  convenerunff 
&c«  et  (Jiabitd  consideratione^  &c.  decasuum  et  de* 
fectuum  ecclesia,  et  depeeunia  levanda,  pro  eorum 
refectionCf  &c.)  statuerunt,  et  decreverunt,  inter  se^ 
iaxam^  sive  ratam,  imponendam  in  dictie  parochim 
parochianoSf  omnes  et  singulos,  qui  in  rotuh^  sive 
libro,  pro  sustentatione  pauper um  censebantur^  sive 
inscribebantur — scilicet^  ut  quilibet  solveret  quadru* 
plo  summam  in  dicto  rotulo,  sive  libro,  descriptam ; 
ac  sic  ratam  ^ive  taxiam  fecerunt^  in,  et  ergq^  re^ 
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paratianem  dicta  ecclesiie,  (a)  &c/'    Bat  this  mode      lass. 
of  making  charch  rate,  so  obvious,  so  convenient,      '  /[^J^ 
60  prevalent>  ab  antiquoy  is  impracticable  in  parishes      \^0^r»^ 
if^here  ^*  personalty f'  whilst  it  must  be  included  in      Millb* 
the  one  rate,  is  necessarily,,  and  under  all  circum-  BhoonnuMj^. 
stances,  excluded  from  the  other. 

If  then  no  general  objection  applies,  either  to  le« 
vies  on  personal  property,  or  stock,  generally,  or  to 
levies  upon  it,  for  this  particular  object  of  church 
repair— •nay,  more,  if  it  seems  that,  in  Poole  at  least, 
some  inconvenience  will  attend  a  departure  from  the 
practice  of  levying  church'  rate  upon  stock,  more 
antiquOf  the  Court,  we  apprehend,  will  be  inclined 
ultimately  to  sanction  the  rate  sought  to  be  reco* 
vered  in  this  suit,  and,  consequently,  of  course  to  ad- 
mit the  present  libel;  unless,  indeed,  it  can  be  c}early 
shewn  that,  in  so  doing,  it  will  go  counter  to  the 
whole  stream  and  current  of  authority.  For  if  it 
can,  indeed,  be  said,  consistently  with  legal  truth 
and  propriety,  that  the  current  of  authority  is,  uni'- 
formhjy  adverse  to  the  practice  pleaded  in  the  libel ; 
this,  in  itself,  we  are  constrained  to  admit,  is  amply 
sufficient  to  constitute  a  fatal  objection  to  its  conti- 
nuance, in  spite  of  all  that  can  be  urged  in  its  favor 
deducible  from  general,  secondary^  considerations. 
But  the  current  of  authority,  viewed  as  we  view  it, 
does  not  suffer  this  to  be  said  of  the  practice  in 
question,  with  legal  truth  or  propriety.  We  grant 
that  the  prevalent  usage  is,  and  may  long  have  been, 
to  levy  church  rate  upon  lands  and  tenements  only. 
We  say  the  "  prevalent  usage  ;'*  for  we  deny  its  be- 

(a)  2  Oagbton,  Ordo  Judidorum,  p.  350.    See  also  pp.  327. 
d64»  &c. 
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ing  the  usage,  universally » or  even  nearly  so^  though 
our  adyersaries  have  representend  H  da  such,  to  i^ 
latter  extent  at  least,  if  not  to  the  former.  fVe  are 
aware,  nor  have  the  slightest  dbjeetion  to  «  disclf^ 
snre  of  the  names»  of  .very  many  plaees^  some  of 
equal  extent  and  population,  where,  as  in  Poole,  a 
different  usage  prevails,  and  where  the  ehurch  irates 
are  uniformly  le^vied  upon  stock,  as  well  as  upta 
lands.  Now  ^^  prevalent  usage''  is  .not  the  same 
thing  with  positive  law ;  nor  is  a  practice  which  hap- 
pens to  be  at  variance  with  the  former,,  necessaribf 
illegal,  from  the^  being  so  which  sets  itself  up  in 
wilful  and  perverse  opposition  to  the  latter«  And  so 
far  is  the  current  of  authority  from  affirming  this  non*- 
rateability  of  stock  to  the  church  to  be  <<  taxio%^  with- 
out exception  or  limitation,  that  it  infers  (not  to  say 
affirms,  or  goes  little  short  of  affirming)  a  principle 
the  very  reyerse.  We  shall,  of  course,  be  expected, 
and  ate  not  unprepared,  to  fortify  our  assertions  upon 
this  head  by  reference  to  specific  authorities* 

And,  first,  what  say  John  of  Athon  and  Lyndwood, 
<<  the  antientest  and  best  of  our  canonists'*  on  this 
matter  of  church  rate  ?  They,  at  least,  are,  deci- 
dedly, ours ;  for  the  words  of  the  latter,  as  taken 
out  of  the  former,  are  distinct,  that  stock  is  taxable 
as  well  as  land.  *<  Unusquisque  parochiamUf^  says 
Lyndwood^  '*  teneiur  ad  repaf^ationtm  ecclesitejuxtu 
portionem  terra  quam  possidet  infra  par^ckiam^  et 
secundum  numerum  animalium  qtus  tenet  et  nutrit 
ibidem. ^^  {a)  It  is  so  obvious  as  to  render  it  nearly 
superfluous  to  insist,  that  ^'  animalia^'  stands  in  this 


(a)  Ljndwood  De  Eccl  jEdif/  Et  De  Offi.  Ardddiacgmi.   Ei 

Johannes  de  Athon  in  Othob.  %bi  supra. 
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pnmige  for  stoek  of  any  q[>eeiesy  or  stock  generally.  lasa. 
This  is  so  understood  by  Peck,  by  Prideaux,  and  in-  ^^^ 
deed,  we  appr^end^  by  all  others.  PrideMis:*s  w%/-w 
words  (a)  are,  "  According  to  the  ecclesiastical  law  MnijiE 
that  hath  prevailed  in  this  realm,  the  laying  of  the  hiooufinhoi 
chnri^  rate  ought  to  be  according  to  the  lands  and 
the  stddt  [the  stock  generally]  which  the  parishioners 
have  within  the  parish ;  and  so  say  John  of  Athon 
and  Lynd wood  [namely,  in  the  passag'e  just  citedj 
which- then  follows  in  Prideaux],  the  antientest  and 
best  of  our  canonists/"  Peck  (A),  in  a  commen- 
tary on  this  same  passage  out  of  Lyndwood,  ex- 
plains it  in  the  same  sense,  and  plainly  construes  it  as 
sanctioning  rates  on  parishioners  for  church  repairs, 
**  pro  modo  et  ratione  rerum  suarum^^^  or  *^pro  modo 
et  facultate  bonorumy^^  as  he  styles  it  in  different 
passages,  both  to  the  same  effect.  Indeed  flocks  or 
herds  '*  animalia,^^  constituted  at  that  time  the  very 
principal,  not  to  say  the  sole,  stock.  Tradesmen 
with  any  thing  like  stock  to  be  taxable  in  the  mo- 
dem acceptation  of  the  term,  stock  in  trade,  there 
were  plainly,  at  that*  time,  few  or  none.  The  only 
tradesmen  at  that  time,  except,  perhaps,  in  some  few 
cities  or  great  towns,  were  people  who  used  to  travel 
about  from  fair  to  fair,  like  the  hawkers  and  pedlars 
of  modern  times.  Their  wares  [stock  in  trade]  could 
of  course  be  subjected  to  no  parochial  (local)  bur- 
thens. Taxes  used  indeed  to  be  levied  upon  these, 
known  by  the  several  names  of  "  passage,*'  "  pont- 
*g^/*  "  lastage,"  "stallage,"  &c.  (c);  but  these  were 
in  the  nature  of  transit  duties,  as  at  certain  passes 

(a)  Directions  to  Churchwardens,  p.  63. 
(h)  De  Ecclesiis  Reparatulis,  C.  x.  &  xi. 
(c)  Bradj's  History  of  English  Boroughs,  p.  3. 
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1823.      or  bridges,  or  of  tolls,  as  for  the. erection  of  booths, 
j^     or  staUs,  in  particular  placei^— the  coUecticm  of  which 

\riPv^/     >fk  no  sort  argils  them  fit,  or  capable  even,  sabjects 

Miller      of  local  taxation. 
Si4>oiiFiBLD.*      It  clearly  results  then. that  <'^/ocA:'' was  liable  ip 

the  opinion  of  Lyndwood  and  John  of  Athon  ;  and  it 
either  has  appeared,  or  will  presently  appear,  that 
with  Lyndwood  and  John  ef  Athon,  those  <<  antient^t 
and  best  of  our  canonists,*'  as  Prideaux  styles  then), 
upon  this  head,  the  principal  text  writers  on  our  na- 
^  tional  ecclesiastical  law,  as  Prideaux  himself,  Qibson, 
I^^^g'^y  Watson,  and  others,  in  substance,  concur. 
But  are  these  the  only  authorities  for  our  position? 
Far, from  it.  It  may  be  fortified,,  we  contend,  at 
least  by  plain  inference  and  deduction,  from  autho- 
rities for  which  we  are  not  driven  to  resort  to  civi- 
lians or  canonists ;  although  these  last,  it  is  to  be 
observed,  are,  if  the  phrase  be  allowable,  the  natural 
authorities,  to  which  upon  a  matter  like  this  of 
church  rate,  recourse  is  to  be  had* 

Cases  that  involve  questions  of  litigated  church 
rates,  are  not  of  any  frequent  recurrence,  as  might 
naturally  be  expected,  in  reports  of  cases  at  common 
law.  It  is  singular,  however,  that  the  very  earliest 
of  such  cases  which  we  have  been  able  to  discover  (in 
substance,  as  follows)  is  one,  that  distinctly  recognize 
the  rateability  of  stock.  It  occurs  in  the  shap^  of 
an  action  of  replevin,  which  came  before  one  of  the 
Courts  at  Westminster,  in  Trinity  Term,  44  Edw.  3, 
where  the  party,  who  had  distrained  the  plaintiff's 
goods,  justified  his  act  by  pleading,  '^  that  the  par 
rishiotiers  of  E.  had  made  or  levied  a  church  rate* 
of  sixpence  on  every  carucate  of  land,  a  penny  far- 
thing on  every  cow,  and  a  farthing  on  every  ten 
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meeff  ift  order  to'  raise  a  sum  of  10/.,  necessary  to       1823. 
the  repltration  of  the  parish  church  of  E. ;  and,  fur-       y^^ 
ther,  that  they  had  ordained  two  coUectors,  whereof     ^^v*ih^ 
the  defendant  was  onie,  with  power  to  distrain  on      Mhxb» 
parties  who  were  liablie,  but  refused,  to  pay— M/?<  Bwomfieid. 
the  plaintiff  was  a  parishioner,  &c.  and  had  land, 
cows,  and  sheep,  for  which  he  was  duly  assessed  in  a 
certain  sum,  to  wit,  nine  shillings  j  and  that,  refusing 
to  pay,  the  defendant  had  distrained  his  ^oods-* 
and  that  such  had  always  been  the  custom.'*     The 
plaintiff,  first,  objects  to  the  validity  of  the  custom, 
so  pleaded,  to  dU train;  but  the  Court  over-rtiling 
this  objeetion,  he  is  then  compelled  to  reply,  merely, 
^*thai  the  parishioners  never  assented  to  the  rate'^— - 
and  upon  that  issue,  namely,  whether  a  majority  of 
the  parishioners  ever  assented  to  the  rate  in  question, 
the  parties  go  to  trial— the  validity  of  such  rate,  if 
made  with  the  assent   of   a  majority  of  the   pa- 
rishioners, being  thus  fully  admitted ;  nor  seeming, 
indeed,  ever  to  have  been  questioned,  as  by  reason, 
that  is,  of  its  purporting  to  include  chattels  (a). 

But,  in  looking  to  the  series  of  common  law  re- 
ports, we  are  at  no  loss  for  cases  which  recognize 
the  rateability  of  stock  -  to  the  church,  at  least  by 
liecessary  intendment  and  implication.  We  allude 
to  those  cases  in  common  law  T'eports,  in  which  dis- 
tinct levies  appear  to  have  been  sanctioned— the  one 
for  the  repair  of  the  fabric  of  the  church,  the  other, 
for  the  ornaments.  For  instance,  we  may  refer  to 
that  known  as  the  '^  Churchwarden's  case,"  in  the 
20th  of  James  1,  reported  by  Rolle  (b) ;  the  rule 
collected  out  of  which  by  Rolle,  the  reporter,  him* 

(a)  Year  Book,  Trin.  Term,  44  Edw^.  8. 13. 
(6)  Roll.  Rep.  153. 
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182a.  self)  in  his  Abridgment  {a),  v&t .  vfhsA  he  also  says 
'^"*'*  was  expressly  laid  down  by  the  Chifef  Justice  in  that 
s^^>^  case;  vi^.  that  **  for  repairing  the  fabric  of  the 
Miller  churcb,  the  charge  is  real,  and  charges  the  land, 
^tooHFiBLD.  and  not  the  person ;  but  for  the  ornaments  of  the 
church,  it  is  personal;  upon  the  goods^  and  not  upon 
the  land :"  and  this  distinction,  he  goes  on  to  say, 
lias  be^ai  observed  in  other  cases* 
.  From  these  cases^  a  position  has  been  drawn  by 
text  writers,  as  by  RoUe  himiself  again,  in  his  Abridg- 
pient  (b) ;  by  Sir  Bimon  Degge,  in  his  Parson^s 
Counsellor  (c)  j  by  Bishop  Gibson,  in  his  ,Codex  (d) ; 
by  Dr.  Wats<m  (or  Mr*  Place),  in  his  Clergyman'^ 
Law  (e) ;  by  Dr.  Wood,  in  his  Institute  (/),  &c.^— 
as  if  there  sboqld  be,  properly,  two  rates?-^one  upon 
land  and  houses,  which  should  concern  the  freehold 
of  the  church,  the  other  upon  personal  estates  and 
stock  [the  very  words  of  Wood],  to  defray  other  ex- 
penses. This,  however,  they  say,  would  create  con- 
fusion, and  so  is  seldom  practised.  We  concur  with 
them  in  their  implied  censure  of  this  practice,,  as  apt 
to  "create  confusion/*  but  we  do  not  collect  from 
it,  either  the  necessity,  or  their  approval,  of  exempt- 
ing stock  from  paying  to  the  church  altogether. 
They,  in  effect,  say,  instead  of  two  rates,  one  upon 
**  lands,"  fdr  the,  <*  fabric,"  and  another  upon 
^*  goods,*'  for  the  **  ornaments,"  or  for  "  other  ex- 
pences,"  blend  the  two  into  one,  and  make  one  rate 

n 

(a)  t  RoUe  Abr.  262. 270.  291.. 
(6)  Ibid. 

(c)  Degge,  166,  &c. 
(cO  Codex,  196. 
•(e)  Addenda,  642. 
(/)  Page  90. 
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seire  for  both.    But  is  not  this  matter  of /air  in^  uiZ. 

ference ;  namely,  that  \n  their  apprehefiftipn  that  one  ^^[^^ 

aw^sHnent  ahpold  be  upon  goods,  as  well  as  land  ?  M^^i^ 

Othcfwise^  the  priTieiple  of  rating    »tock  to    the  m#llb» 

ciburch,  altogether,  \^  departed  from^  upon  no  rea-  Bwq>wuu>. 
son  that  w^  see,  but^  certainly,  without  any  nepeg* . 
sity. 

.  It  should  seem,  then^  that,  either  explicitly,  ox  by 
iaipli<;ation,  this  fateability  of  stock  has  been  re«- 
<;egBi2&ed  in  a  series  of  cases  at  comiv^on  law,  out. 
of  whioh  a  principle  to  th^t  same  effect  has  been  ex- 
tracted, as  by  Rolle,  and  Wood,  and  oth««»  who 
hardly  come  within  the.  description  of  civilians  w. 
Cfmpnisls..    But^  by  .aid  of  these  last^  the  natural 
^thorities  upon  qu^stion$  of  church  rate,  this  no^ 
tipn  of  the  absolute  non-rateability  of  stock  to  the 
church  may  be  clearly  refuted.     The  authorities  of 
Lyndwood  and  John  of  Athon,  for  rating  stock  to 
the  church,  have  already  been  cited ;  and  the  prin* 
cipal  writers  upon  on?  national  canon  law  have  been 
^hew^L  to  concur  with  tJicQi  in  this.     The  '^  .order, 
^c.''  in  Godolphin  {a)  warrants  an.  .assertion,  that 
fi0  doubt  as  to  the  liability  of  stock  existed  among 
the  civilians  of  that  day.     Somp  opprobrium  has 
)t^een  attempted  to  be  thrown  upon  this  ^^  order, .&c/* 
^s   if  not  really  emanating  from  the.  authority  to 
which  it  is  ascribed.     We  can  only  say,  that  had 
this  been  so,  it  mmt  have  called  forth  something  ip 
:the  nature,  of  a  disclaimer ,  from  the  learned  persons 
whose  names  are  set  to  it— -which  that  it  never  did, 
we  are  authorized  to  presume,  from  finding  it  quoted 
.by  Prideaux,  and  other  almost  contemporary  writers, 
without  intimating  any  suspicion  of  its   integrity^ 

(a)  Appendix,  &•  3X,  Mi  supra. 
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1843.  It  is  observable,  tob,  that  it  is  not  set  down  as  an 

Term.  "  order,  &c."  made  by  thirteen  civilians  assembled 

K^-^m^  at  Doctors'  Commons,  %cc.  merely — but  as  an  ^^  ar« 

Miller  ^^^  ^^  ^^j^  j^^  jy^  j^j^^^  Dr.  Lewcn,  Dr.  Lyn- 

:Btoownm^.  gey,  Dr.  Hoane>  Dr.  Sweit,  Dr.  Steward,  (nomina^ 

tim)f  and  other  Doctors  of  the  civil  law,  to  the  num- 
ber of  thirteen,  so  assembled/'  As  to  the  distinc- 
tion,  *^  land  or  stock,  but  not  both,"  this  does  not  ap* 
pear  to  us  so  unreasonable  as  to  warrant  the  order 
itself  being  treated  slightingly,  upon  that  account*' 
The  only  stock  in  question  must  have  been  **  farm- 
ing stock."  What,  a  century  and  a  half  ago,  could 
the  "  stock  in  trade,"  at  fTrotham,  have  beai  ? 
Now,  as  to  farming  stock,  we  apprehend  the  dis^ 
tinction  to  be  highly  reasonable.  Stock,  to  a  ceitam 
extent,  is  absolutely  essential  to  the  proper  cultiva«4 
tion  of  the  farmer's  land ;  so  that  were  this  (farm-f 
ing)  stock  to  be  rated— the  land  being  also  rated--^ 
the  farmer  would,  in  effect,  pay  twice  for  the  same 
thing;  And  the  phrase,^*  all  places  in  England,'^ 
in  the  **  order,*'  must,  in  reason,  be  restricted  to 
**  all  places  in  England  similarly  circumstanced 
with  Wrotham  in  this  respect" — ^Wrotham  being  the 
.  direct,  immediate,  subject  of  the  order.  We,  how- 
ever, have  no  concern,  either  to  ascertain  the  origin 
of  this  distinction,  or  to  vindicate  its  propriely.  AH 
that  we  refer  to  the  *<  order"  for,  is,  to  shew  that 
no  such  notion  as  that  of  the  absolute  and  essential 
non-liability  of  stock  to  the  payment  of  church  rate 
(upon  which  our  opponents  have  been  forced  to 
take  their  stand  in  arguing  against  the  admissibility 
of  the  present  plea),  prevailed  in  Doctors*  Com- 
mons at  that  day :  which  that  this  «  order"  is  ef- 
fectual to,  who  can  doubt  ?  .     / 
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But  to  dwell  no  longfer  upon  authorities  from  text       l^^- 
writeny  let  us  briefly  consider  what  the  practice,  the       j^!^ 
admitted,  recognized,  practice,  as  it  should  seem,  of 
ecclesiastical  courts  in  this  particular  suggests,  as* 
with  relation  to  the  present  question.     Has  that  S^oomw^ 
be^i  uniformly  adverse  to  the  rateability  of  stock,  of 
all  descriptions,  to  the  repair  of  the  church  ?     Cer^t 
tainly  not.    We  admit,  that,  if  challenged  to-  pro-* 
dace  any  instance  in  which  the  rateability  of  stock 
to  the  clmrch  has  been  solemnly  pronounced  /or,  we 
i»e  unprepared  with  any;  and  for. the  obvious  rea-' 
son,  that  the  legality  of  this  has  never,  that  we  are 
aware  of,  been  questioned  at  law*     Our  opponents 
are,  at  least,  as  unfurnished,  with  any  instance  of  a 
sentence  against  its  legality.     This,  to  be  sure,  is 
no  answer  to  a  challenge  to  produce  a  sentence  in  its 
favour,  if  rating  stock  really  be,  as  said,  a  thing 
unheard  of  in  legal  practice.     But  to  maintain  this* 
argument,  it  must  first  be  shewn,  that  rating  stock 
t^  a  thing  unheard  of  in  legal  practice— -and  wcj  on 
the  contrary,  not  only  proclaim,  bqt  can  prove,  it  . 
to  be,  quite  the  reverse.  .  In  many  parishes,  possi-> 
bly,  stock  has  never  been  so  rated?^in  others,  where  . 
it  once  was,  it  has  since  ceased  to  be  by  coosentp^ 
in  others,  again,  where  it  once  was,  i  nor  has  ceased, 
by  consent,  it  still  continues,  to  be  rated :  and  this 
is  the  first  instance  of  an  individual  stepping  for- 
ward to  allege  the  illegality y  and  to  object,  on  that 
ground,  to  paying  his  proportion,  of  the  rate.    Poole   . 
is  one  place,  among  many,  in  this  predicfiment— • 
the  practice   in  all  whieh,  hitherto  used  and  ap** 
proved,  is  now,  for  the  first  time,  sought  to  be  un- 
settled by  a  sweeping  decision  against  the  rateabi- 
lity of  stock  to  Uie  church,  merely,  for  any  thing 
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i^«      tbat  appears,  to  g^ratify  the  caprice^  or  Utigiqasiiefis, 
Termf     ^  ^^^  ^^r  ^^  certain  iudiriduak  of  Poole  in  par* 
v^^v^^     ticular^  of  course  againH  the  expressed  wish  and 
MiuER      consent  of  a  mq^rity  of  tjie  inhabitants  of  Pople 
^iMunMUh  even^    Poole,  too,  we  shall  take;  leave  to  obsef  ve,  is 
one  of  the  last  places  where  an  experiment  like  the 
preset  ought  to  haye  been  tried ;  as  the  omissJon  of; 
stock, .  in  JPoole,  would,  from  ki^vn  local  circnnw 
stances,  throw  the  burthen  of  these  assessments  on 
thpse  least  able  to  bear  them,  and  would  press  upon 
the  /ew  landed  proprietors  with  very  consideraUe* 
hardship  indeed — and  this,  the  more  especially,  now  ;\ 
when  rates  are  ii\  a  course  of  being  levied,  ibr  the, 
p^ym^nt  of  a  large  debt  contracted    by   the  pa* 
fl/shioners  for   actually  pulling  down,  and  rebuild*. 
iilga  the  parish  church— ^a  debt,  no  doubt,  so  con- 
tracted by  the  parishioners,    in  the  faith  of  theic 
ability  to  make  rates  for  the  discharge  of  the  same^ 
more   antiquo^   that   is,    including  stock  in  trade. 
]3ut  to  proceed, 

Among  the  precedents  in  Oughton,  already  re-* 
ferred  to  for .  another  purpo;se,  are  libels  in  suits  of 
this  description,  both  asserting,  in  terms,  the  rate-* 
ability  of  stock  to  the  church,  and  proceeding  upon 
that  rateability,  without  any  such  affirmance,  as 
deeming  it  fully  admitted.  For  instance,  in  vol«  ii, 
p.  351,  is  furnished^  as  a  precedent ^  a  libel  in  a 
cause  of  subtraction  of  church  rate,  purporting  to 
have  been  instituted  by  the  Churchwardens  of  Rich- 
mond, in  Surrey,  against  one  Southwell,  in  the  Con* 
si  story  Court  of  the  Lord  Bishop  of  Winton«  la 
this  libel  it  is  pleaded  [art.  1.]  as  follows : — "  Impri^ 
tniSf  Quod  tarn  de  et  ej;  quibmdam  constitutionibus 
provincialibus  [quarum  una  sic  incipit^-'Ut  Paro^ 
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if  ^c.   altera  vera   sic  incipit.  Licet  Paro'-      '"^^^ 
chiani,  Sfc]  quam  ex  longa^  laudabilif  legitimeque       j^^ 
priBscrijda  consuetudine,  a  tempote  immemorato  hue    .  ^^^/^i^ 
usque,  inviolabiliter  et  inconcusse  usitata  et  ohser-      Milleb 
vatOf  ac  in  contkabictoiiio  jitbicio  HMvrtoSf  BloomVield, 
seu  saltern  semelj.  dbtbnta,  Parochiani  ctyuslibet 
Parockim  Cantuariensis.  PrminQim,  terras,  tene- 
menta,  bossbssionbs,  bona,  jura  et  c&bbita  in 
fiodem  habenteSy  oblinentes,  et  possidentes,  (censide- 
ratis  passessionum  suarum  PKiSBBiCTABiTM  quanti-^ 
iatikus)  ad  reficiendum, .  restaurandumy  et  reparan* 
dum  easdem  ^cclesias  stias  parachiales^  et  ad  quosvis 
alia  on^ra,  quando  et   quoties  opus  Juerit^  contri^ 
buere  et  pecunias  suas  e^vponere,  tenebantur  et  fe* 
iientur  (a).''     In  the  same  book,  page  S47,  again,  is 
a  libel  (pnri>orting  to  have .  been  delivered,  in  the 
Court  of  Arches,  in  a  suit  of  this  description,  between 
the  Churchwardens  of  Mestham,  within  the  deanery 
of  Croydon,  &c.  and  Best,  a  parishioner),  in  which, 
to  be  sure,  the  law,  as  above,  is  not  formally  pleaded^ 
but  in  whicb  it  is  proceeded  upon  as  Jully  admits 
ted-"^  circumstance,  we  submit,  which  renders  this 
precedent  still  more  in  favour  of  our  argument,  than 
even  the  one  to  which  we  before  referred.      This 
libel  [art.  1.]  pleads  the  rate  sought  to  be  recovered 
io  have  been  made  (without  any  previous  formal 
{heading  of  the  law,  in  conformity  with  which  it  was 
so  made),   on  the  several'  parishioners  and  inha- 
bitants **juxta  et  pro  rata  bonorum,  et  t  err  arum, 
et  FACTJiiTATUM  suarum  infra  dictam  parocfiiam.** 
The  second  article  pleads,  that  Best,  the  defendant, 
dX  the  time  of  laying  this  rate,  was  a  parishioner 

•  * 

(ft)  Oughton  Ordo  Judiciormn,  vol.  ii.  p.  250^ 
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iMg»      of  Mestham,  "  ac  bona  terras,  et  FACUi-TATBd, 
j\p^     ibidem    halmitf  occupavit,   et  possedif* — and  the 
third  article,  that  he  was  rated,  at  such  a  sum; 
^*  habitd  consideratione  facultatum   et   condh- 
Bi^oMwiw.  ^^,-^  ejus  (a):'     Those  which  follow  are  the  usual 
articles,  of  the  defendant  being  within  the  jurisdic- 
tion of  the  Court,  &c.  &c.  and  need  not  be  stated. 
The    inference    furnished    by   these   precedents, 
against. the  position  contended  for  by  our  opponents^ 
of  the  nou'-rateability  of  stock  to  the  church,  is  too 
obvious  to  be  insisted  upon. .   If  it  be  objected,  thst 
the  libels  cited  are  mere  printed  forms,  non  constat 
whether  e?er  exhibited  even,  still  less  whether  ever 
admitted,  in  any  court,  it   might  be  sufficient  to 
reply,  that  had  but  a  plausible  ground,  of  grounds,  of 
objection  to  their  admission  been  apparent  upon  the 
faceVof-tiiese,  Dughton  could  hardly  have  suffered 
them  to  stand  in  his  book  of  ^'  precedents,''  to  the 
necessary  defeat  and  mortification  of  all  who  might 
be  led  to  adopt  them  as  such.     But  what  if  we 
should  be   able  to  prove,   from  a   series,   not    of 
printed  forms,  but  actual  cases,    that  rates    made 
upon  similar  principles  have  been  pleaded  in  suits 
for  subtraction  of  church  rate,   in    numerous    in^- 
stances*— that,  not  merely  such  pleas  themselves  have 
been  tendered  and  admitted,  .but  that,  payment  of 
the  rates  specifically  pleaded  in  theae,  has  been  re- 
sisted with  all  conceivable  art  and  industry— that,* 
in  the  progress  of  such  suits, .  objections  have  been 
heaped  upon  objections— rthat  from  decrees  in  such 
^uits,  appeals  have  been  prosecuted  upon  appeals-^ 
I'hat  in  the  course  of  such,  prohibitions  have  been 

{^)  Oqghton  Ordo  Jadlcioninii  toL  ii*  p.  347t 
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I4»fdied  for,  under  vhich  all  the  proceodinga  have  IMS* 
been  submitted  to  courts  of  common  law^  whikt  j^J^ 
presided  oyer  by  Judgres  of  the  first  abibty-^^ttod 
yet,  .with  all  this,  that,  apparently,  it  never  once  oc« 
curred,  either  to  any  cdnrt  to  suggest  the  invalidity  bxoqjitomi. 
of  these  rates,  or  to  any  individual  to  resist  the  pay-< 
fltieqt  of  them,  as  by  reason  of  their  purporting  to 
be  levied  upon  stock  as  well  as  landf'^vAxy  then^ 
we  apprehend,  that  the  admissibility  of  this  IsAfA  ad- 
mits of  no  further  question;  unless,  indeed,  it  can 
be  shewn,  that  what  was  the  law,,  tken^  upon  this 
head,  is  not  the  law,  now ;  that  is,  in  other  words^ 
unless  it  can  be  shewn  that,  in  the  interim  between 
the  time  wben  those  cascH.  occurred  and  the  present, 
the  law  in  respect  to  levies  of  church  rate  has  un« 
d^rgpne,  something  at  least  in  the  shape  of,  authori^^ 
tative  alteration* 

It  only  remains,  then,  to  shew,  that  a  series  of 
cases  warranting  these  deductions,  is  actually  pro-' 
ducible— with  which  view,  we.  solicit  the  Court'*s 
attention  to, the  foUowing,  the  whole  of  which  .are 
famished  from  processes  extant  in.  the  registry  of 
this  Court,,  the.  Court  of  Delegates.  The  libeb 
pleading  the  several  rates  plainly  purport. such. rata- 
themselves  to  have  been  levied,  in  some  shape  or 
other,  upon .  ^tocA—«tnd  the  rest,  we  submit^  to  be 
clearly  implied,  by  the  proceedings  had,  together  with 
the  defence  or  defences  set  up,  in  each  several  case. 
And  we  put  it  to  the  Court,  with  some  confidence^ 
whether  a  question  being  mooted  as  to  the  rateability 
of  stock  in  no  one  of  these  cases,  does  not  fully  warrant 
this  conclusion,  namely,  that  such  its  rateability  was, 
at  that  time,  actually  considered  to  admit  of  none, 
as  well  by  parties  and  practitioners,  as  by  the  Courtsi 
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v&asL      theiiladTeB^  botii  of  civil  and  coaiiman  la^«     'And 
^^^^     we  farter  snbmity  that  the  libel  in  elu^h  of  ftese 
\^v^i^     tasea-is  a  precedeat^  dioeetly  in  pointy  for  the  ad* 
tfnxBK     missibiiity  of  thiis  in  the  present,  and  involVeft  the 
bloohfibid.  affinnan<5e  of  a  legal  j^dntion  the  very  contraiy  of 
,  that  npon  whiiA  the  objections  urged  against  ila 
adniismbjyiity  faaye  mainly^    if  .  not  solely,   relied; 
And  first,  aa  to  the  libeb  in  the  several  cases. 
.    Tbe  first  case,  then,  to  which  we  refer  Ae  Oonit 
for  this  purpose,  is  that  of  '^  Freggleton  and  Hub- 
bolt,  against  Acton"  (a).     The  libel  here  is,  m&- 
stantialhff  as  follows. 

1«  and  3.  The  first  and  second  articles  contaiii 
merdy  the  necessary  formal  averments,  of  the  de- 
fendant, Acton,  being  €i  parishioner  of  •Olaverlyj 
and  the.  promovents,  Freggleton  and  Hubbc^,  the 
churchwardens. 

3k  Tha  third'  article  pleads,  nearly  in  conformity 
with  the  first  precedent  from  Odghton,  <<  Quod  tant 
de  tt  ex  quishusdam  constiiutioniius  prmnndalibus 
guarum  una  incipit^^*  ut  parochianiT  altera  ver0 
^  dicest  Parochianf^ — quam  ex  longa,  laudabili^  legi^ 
timequt  prescript  A  consuettuime  a  tempore  immemo^ 
rata  hue  usque  inviolabifer  et  inconcuste  usitata  et 
ohervata,  ac  in  contrabictohio  svmcio  sm-^ 
piim  obtjsuta,  Parochiani  cttjtislibet  parochics 
Cdntuariensis  prdvincim  terras^  tenement a^  bona 
jUKA  et  CATAJci^A  e^  CRSDiTA  in  eddem  obtiftenies 
habentet  et  possidehtes,  consider atii  quantitatibus 
possessionum  prcsdictarum,  ceterorumque  emolument 
torum  iuorum,  ad  rejiciendum^  restaurandum^  et  re^ 

(a)  **  FreggletOD  and  Hubbolf'  (churchwardens  of  ClaFerJ)r» 
in  the  county  of  Stafford  and  within  the  peculiar  jurisdictioa  of 
Bridgnorth)  •*  against  Acton,''— Delegates,  1699. 
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parandum  easdem  eccksiai  swis  parochiaks,  et  ad     ^^^ 
qutevis  alia  oner  a  et  ornatnenta  earundem^  quoties       Term. 
€t  quando  opusfueritf  contribuerefCt  petunias  suas 
£xpendendere^  Unebantur. 
,     4.  The  fourth  article  pleads,  ill  rabstniiGd,  that  .Bloomwm. 
Olaverly  church  being  out  of  r^air,  &c.  a  "  lewne,^' 
or    aasessmenty  was    required>    to   the   amdunt  of 
28/.  10^. ,  or  thereabouts. 

6«  aad6.  The  fifth  aud  sixth  articles  plead  the 
notice  of  vestry,  ,&c. 

7.  The  seventh  article  pleads,  the  making  of  the 
rate  sought  to  be  recovered  in  these  words-^that  on 
such  a  day  '^  the  minister  and  churchwardens,  toge- 
ther with  other  the  parishioners^  at  the  time  and 
place  appointed,  met  together,  and  by  them  a  ^general 
lewne  and  assessment,  for  the  uses  aforesaid,  was 
agreed  upon,  and  indifferently  and  proportionably 
set  down  to  be  paid  by  the  said  parishioners  of  Clar- 
verly  aforesaid,  for  and  towards  the  uses  aforesaid, 
unto  the  churchwardens  for  the  time  being,  accord- 
ing to  the  quantity  and  quality  of  their  several 
landsy  goodsy  and  chattels^  which  every  of  them  held 
within  the  said  parish ;  and  that  the  said  lewne  hath, 
•accordingly,  been  juiltly  tod  duly  paid  by^  idl,  or 
the  major  part,  of  the  said  parishioners/^ 
.  8.  The  eighth  article  pleads,  <Hhat  the  said  Thomas 
Acton  had  held,  occupied,  and  possessed,  within  the 
said  parish  of  Glaverly,  divers  lands^  kousesy  and 
tenements,  goods  and  cattle;  for,  and  in  respect 
whereof,  he,  the  said  Thomas  Acton,  in  the  afore- 
said lewne  was,  indifferently  and  proportionably, 
rated  and  assessed,  for  and  towards  the  uses  afore- 
said, in  the  whole,  at,  and  in,  the  sxxpx  of  1/.  4^.^  of 
lalpfttl  money  of  England/' 
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1823.  In  ^f  Ash,  agtunst  Williams  and  Smith'*  (a)  (not 

^*||^      to  state  all  these  ivith  the  same  particuktrifcy  as  the 

v^v^      foregoing)  the. libel  is  express,  that  every  person  is 

MiuiR      liable  to  the  payment  of  church  rate,  haying  ^^  terraSf 

BLooMriBU).  tenemental  possessiones,  bona,  jura,  et  orbbita, 

cansideratU  possessionunif  Juriumf  bonorub^  emo^ 
\lumentorumque  suorutn  quantitatibus  :^'  [Anglic^ 
according  to  the  quantity  and  quality  of  their  landSf 
goodSf  and  chatteli\  and  Ash,  the  defendant,  .is  ex- 
pressly pleaded  to  be  rated  towards  the  reparation 
:  and  restoration  of  the  church  in  question  [that  of 
Pembridge],  and  the  ornaments  thereof,  ^^  in  respe<^ 
^  of  diyers  lands^  houses,  and  tenements,  goods,  chat- 
tels,  and  credits,  within  Pembridge  aforesaid.? 

In  *^  Woodward,  against  Makepiece  and  lad-- 
brook,*'(&)  (a  proceeding  by  articles;  and,  therefore, 
i  fortiori  to  our  purpose,  from  the  known  strictness 
in  point  of  pleading,  &c.  requisitlB  in  criminal  suits 
,of  all  descriptions)  the  articles,  which  here  stand  in 
place  of  the  libel,  plead  the  general  law  thus — qu0i 
^'  omnes  et  singuli  quicunquefacultates^possessioneSf 
sive  pntdia,  in  quibuscunque  parochiis  provincia 
Cantuariensis  habentes,  obtinentes,  et  possidentis,  in 
ipsis  BEOKNTBS  AUT  ALIBI,  ad  repardndum  Na- 
vem  ecclesia  parochialis  ejusdemj  una  cum  campanile, 
campanis,   et  fulcro  pro  compensura  earundem  (c), 

(a)  **  Ash  against  Williams  and  Smith"  (churchwardens  of 
^  Pembridge,  in  the  conntj,  and  within  the  diocese  of  Hereford) — 
Delegates,  1085. 

(h)  "  Woodward  against  Makepiece  and  Ladbrook**  (chureb- 
wardens  of  Dasset  Magna,  alias  Burton  Dasset,  in  the'  conaty 
of  Warwick,  and  within  the  diocese  of  lichGeld  and  Coren- 
.  try)— Delegates,  1 691 . 

(c)  That  is,  **  The  nave  of  their  parish  chnrch,  together  with 
the  belfirey,  the  bells,  and  the  beania,  oriramoi,  for  saspendiDS 
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Jutrunt  et  sunt  astrictif  cogendiy  et  coercendi.  -  Et       \s^. 
hoc  est  verum^  Sfc.'^    And  the  making  of  the  actual     ^j^^^ 
rate  is  pleaded  thus^^hat  the  parishioners  in  vestry 
assembled,  levied  '^  tajpamy  censum^  ratam,  sive  impo^ 
^tionemdeet  super  parochianis  dicta  parochia:,  ali-  bix>ob4*ieu>. 
isfue  quibuscunque  terras,  bona,  domus,  sive  fa- 
cuiiTATES,  infra  eandem  parochiam  habenteSf  pos-^ 
sidentes  aut    occupantes,   quantitatibus    terrarum, 
BONO  RUM,  domuum,  et  facultatum  uniuscujus 

•  cunque  in  ea  parte  taxandi,  consider atis^ , 

In^'  Guthbert  against  SimnK>nds'' (a)  (a  proceed- 
ing also,  like  the  former,  by  articles)  the  plidading  is, 

'that  the  parishioners  meeting  in  vestry  pursuant  to 
notice,  &c.  did  ^'  righttyand  duly  make  a  rate,  tax, 
or  levy,  wherein  they  did  justly  and  equally  rate  and 
tax  every  parishioner  and  inhabitant  of  the  said  pa- 
rish [Northmerston  in  Bucks]  according  to  his  estate, 
or  the  number  of  acres,  and  yard-lands,  or  stock j  any 
person  had,  held,  or  possessed,  within  the  said  pa- 
rish, after  the  usual  way  of  rating  the  parishioners 
towards  the  repairs  and  charges  aforesaid."  And 
the  articles  then  proceed  to  charge  and  object  that . 
he,  the  said  Cuthbert,  the  defendant,  rents  so  much 
land  within  the  parish,  '^  and  keeps  a  considerable 
•stock  of  sheep 9  cows,  and  other  cattle,^  for  and  in 
respect  of  which  he  ought  to  be  taxed  and  rated. 
•    In  the  case  of  <'  The  Churchwardens  of -Louth 

ihese.'^  It  was  for  refiuing  to  pay  bis  proportion  of  a  rate  to- 
wards "  a  re-casting,  &c.  of  the  bells/'  that  the  appellant  in  this 
case  (the  defendant  in  the  first  instance)  had  been  proceeded 
against. 

f  (a)  "  Cnthbert  against  Simmonds/'  (churchwarden  of  Nortli 
Merston,  in  the  connty  of  Backs,  and  within  the  diocese  of 
Lincoln) — Delegates,  1600.  . 
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1828.      against  Atkinson/ Y^)  the  libel  (for  ihisf  agaidi,  1i^ 

wv-i^     ^*  Louth  is  a  place  of  g^reat  trade  and  tikl&Cy  whereh 

MiLLBR      Que  Qf  t^Q  markets  are  weekly  kept»  and  two  jSr 

Bloompibld.  more  general  fairs  are  yearly  held;  and  the  liihdbit- 

ants  of  which  are,  for  the  most  part,  tradesmta,  ftidt 
keep  general  shops,  and  live  by  a  free  and 'general 
trade/"  ' 

5.  The  Shh  article  pleads  it  to  have  beien  a  c\liH;8tti, 
Itnciently  kept  and  observed  within  the  parii^  'df 
Louth,  '^  to  make  the  taxes  and  fates  for  the  re- 
pairs of  the  parish  church  there,  and  the  commV^ 
charge  of  the  churchwardens,  iat  the  discretioti  'tif 
the  inhabitants  and  parishioners ;  and  therein  'ti> 
charge  as  well  tradesmen,  as  occupiers  of  l^nd  afad 
keepers  of  stock  and  cattle,  going,  lying,  and  ^* 
ing  in  the  said  parish,  according  to  their  J^BIUTT, 
due  regard  and  consideration  being  had  to  evei^y 
man's  trade  and  profession,  and  to  the  value*  of  ilie 
lands  and  stock  every  one  hath  in  his  own  ocdupa- 
tion/* 

6.  The  sixth  article  pleads  the  rate  to  have  been 
made  upon  this  principle,  truly  and  indiflerently^ 
after  due  notice. 

7.  The  seventh  article  pleads,  that "  when  the  said 
rate  was  made,  and  for  several  years  before,  the  said 
David  Atkinson  was  a  freeholder  of  Louth,  and  had 
an  estate  which  he  occupied .  and  stocked,  to  the 
value  of  50/.  a  year  and  upwards  /'  and  that,  *^  over 
and  above  the  said  stock  kept  upon  the  said  ground, 
he  also  then,  and  for  several  years  before,  did  keep^ 
and  had  kept,  a  very  great  number  of  cattle  upon 

(a)  **  Guardiani  de  Louth  [county  and  dioceao  of  Lincoln]  vef* 
•aa  Atkinson/'— Delegates,  1«89. 
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the  ^aonunons  bdonging  to  tbe  said  parish;"  and       WQ». 
Hien  goes  on  to  plead,;  that  in  respeot  of  4be  sejeevai      ^^^ 
Items,  lie  ftfae  idefendaAt  ^  was  duly  assessed  in  the      \^-sr^ 
samiof  focty-seren  shittingv  for  his  rate  apdpropor-      millkr 
tion)to4hei said  tax/'  Bi.oeiiFiBf.iN 

In  '^^  Welhy  against  Abbot'*  (17)  the  libel  pleads 
[avt^B.^]  ^^  TAat  the  town  of  Boston  is  a  sea-port  town, 
and  a. town  of  great  trade  and  commerce^  and  also 
a  boBou^ Jtown,  incorporated  with  a  mayor,  alder* 
men;  and  common  councilmen,  and  also  is  yery  'po» 
polous':  ihAt  several  of  the  inhabitants  are  geidle* 
men,,  and  hive  good  estates,  but  the  generality  of 
tkem  are  tradesmen  that  Hve  by.  their  trades,. and 
are  chiefly  assessed  to  the  ehuYch  assessments,  ac** 
cording  to.  their  way  .of  trading ;  whereas,  were  tbey 
to  be  assessed  according  to  the  rents  they  iiit  on,  and 
fay .  any  other  way  than  iy  will  and  doonif  which  is 
theconstant  way  of  making  and  levying  sa<^  assess* 
mants  in  tbe  said  parish,  their  contributions  thereto 
wonld  not  raise  and  advance  so  much  money  as  they 
do ;  and  that,  moreover,  the  greatest  burthen  of  such 
asseftsiments  would  then  fall  upon  sueh  as  are  not 
well  aUe  to  bear  the  same :"— -<md 

The  fourth  article  pleads,  tbatf  it  being  necessar^^ 
ta  taise  135/.  for  repairs,  &c*  .the  parishioners  agreed, 
in- vestry, 'to  nominate  three  persons  (who  arespe** 
eified)  iis>ses4ors,  according  to  the  visual  way  and 
BQmyier**^who,.. subsequently,  laid  the  assessment  by 
mllmui  doom:  ^^  i.  e.  having  due  regard  to  every 
one's  estate,  quality,  ability,  way,  and  circumstances 
of  Jiving ;"  and  therein  duly  assessed  the  defendant^ 
Wdlby , .  in  .80  ipuch. 

(a)  **  Welby  against  Abbot  and  others/'  (churchwardens  of 
BoBtoDi  county  and  diopese  of  Lincoln) — Delegates^  1709* 
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182a  Such,  in  substance,  are  the  libels  in  these  several 

^"•'y      suits,  from  which  it  plainly  appears  that  the  jrate 

wv-Jr      itself,  the  subject  of  the  suit,  in  each,  purpbi^ts,  in 

MiiuR      some  shape  or  other,   to  include    or  affect  stock. 

bloomviua.  And  that  this  objection  was  resorted  to  in  no  case, 

as  one  of  the  means  (of  which  various  were  used  in 
.  each),  to  assail  the  legality,  and  so  .to  avoid,  the 
payment  of  the  rate,  as  clearly  results,  from  the  de« 
fence  or  defences  set  up,  and  the  proceedings  had 
in  each  several  suit. 

It  would  be  tedious,  however,  and,  at  the  same 
time,  we  apprehend,  quite  unnecessary  to  state^^  and 
comment  upon, .  the  specific  ground  of  opposition 
taken  in  each  of  these  cases,  and  the  proceedings 
had  in  each,  severally,  in  detail.  As  for  these  latter, 
the  very  circumstance  of  each  of  these  cases  having 
found  its  way  through,  at  least,  two  inferior  courts  (a) 
to  the  court  of  last  resort  in  these  matters,  is  ample 
to  shew,  that  the  opposition  to  the  rate  in  each,  upon 
whatever  grounded,  if  not  commenced  in  wisdom, 
was  at  least  kept  up  with  vigour.  The  general  na- 
ture of  the  defence  set  up  will  sufficiently  appear 
from  the  following  abstract  of  the  objections  taken 
to  the  rate  in  each  of  the  above  cases  :-^ 

In  '<  Freggleton  and  Hubbolt  against.Acton,*'  the 
objection  taken  is,  to  the  defendant  being  charged 
with  respect  to  certain  lands,  formerly  in  the  de-- 
mesne  of  Master  Gatacre,  which,  it  was  insisted,  were 
not  liable  to  be  rated  to  the  church  by  reason  of 
their  being  obliged  to  keep  in  repair  t^o  chancels 
adjoining  the  church.  In  <^  Ash  against  Williams 
and  Smith,"  the  ground  of  objection,  stated  .in  two 

(fl)  Namelyi  the  Diocesan  Court,  and  the  Court  of  Arches. 
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words,  is,  «  general  inequality."      In  "  Cuihbert  1823. 

against  Brminonds'  *  it  is,  that  he,  the  defendant,  rented  ^Jjw^ 
the  glebe  land  of  Dr.  Say,  the  impropriator,  who 


'had  lately  been  at  large  expence  in  repairing  the  Miliar 
chancel ;  and,  therefore,  that  neither  he,  nor  his  te-  Bloomfibld. 
nant,  ought  to  be  taxed  or  rated,  in  any  rate,  for  the 
aforesaid  parsonage  and  glebe  land,  towards  the 
reparation  of  the  church.  In  *'  Woodward  against 
Makepiece  and  Ladbrook,''  the  following  is  4lie  de- 
fence ;  namely,  that  the  vestry  had  been  held  without 
<lae  notice,  in  which  any  **  re-casting  of  the  bells"  had 
been  agreed  upon;  and  that  the  churchwardens,  mero 
tnotu,  had  departed  from  the  order  of  vestry  by  re- 
casting th^  old  bells  into  six  instead  of  five,  whereby  . 
the  bells  themselves  had  become  so  reduced  in  point 
of  compass,  that  he,  the  defendant,  whose  land  was 
situate  at  some  distance  from  the  church,  was  unable 
to  hear,  and,  consequently^  was  deprived  of  the  fair 
use  and  benefit  of  them.  It  is  also  observable,  that 
m  this  ease  of  '^  Woodward  agsUnst  Mak^iece  and 
Ladbrook;'*  a  prohibition  was  moved  for  in  the  Court 
of  King's  Bench,  still,  however,  upon  a  quite  distinct 
ground,  namely,  that  of  a  citing  out  the  diocese— « 
-a  prohibition  ultinlately  refused,  for  reasons  that 
need  not  be  stated,  by  the  whole  Court  of  K.ing*s 
Bench,  with  that  eminent  person  Sir  John  Holt  at 
its  head  (a)— this,  however,  like  the  rest,  tending 
completely  to  shew  the  determined  opposition  made 
by  the  defendant  to  payment  of  the  rate.  In  the 
case  of  **  the  Churchwardens  of  Louth  against  At- 
kinson/' again,  the  principal  ground  of  opposition  is 
^'  general  inequality.'*    Its  more  particular  naturi^ 

(a)  Sec  1  Salk.  IQL 


188^.       ttutjr  bti  inferred  fft)m  tfae  d€f(^dant's  ai^wc^  («!/« 

^^^1^     Bequentiy  sba|>ed  into  HQ  fdl^^tldn^  upoB  Which  eyi- 

\«pv^     d^Dce  wfts  taken)  I  which  0313^61^  admit  1^  ciisUnii 

mju.be     ^  LoixtJi  to  b^  as  pleaded^  but  deny  the  neeemtlr 

jbLooMFXBLD.  of  II.  nt0  to  tbo  amouDt  sought  to  be  raised  3  afad 

fhrther  ^ay^  <Aa<  '^  the  churchwardeils^  togfether  with 
a  select  and  confederltte  party  of  the  parishiaiieni  of 
lioiithi  which  Wet'e  odither  of  the  bettor  sort  and 
qAality:,  Or  migot*  part  of  the  pjarishicmers  of  Loath 
aforesaid,  upon  a  free  vote^  did,  by  xtill  nnd  doMtf 
tod  Unju&tiy^  and  illegaUy,  makie  the  rate  in  qa»- 
tioDi  without  toy  due  coni9sidera1)ioii  had^  either  df 
ih^  ability  of  the  party  tiaxed,.  oi  Tafoe  of  the  Unds 
tuid  gOodSf  or  Hocks  evciry  ooe  badv  fatmed,  tod  k^t 
in  the  siaid  paridi,  to  iht  gr^at  dppressiooi  of  the 
major  part  of  the  pdrishi<Hieif»  tod  inhabitiuits  of  the 
said  parish*"  Lastly,  in  the  ^ase  of  *^  Welby  against 
Abbott,'^  the  objections  ^r^i  1st.  tJiat  he^  Welby^  '^b 
po  boul^'^keeper,  but  merely  a  t4bl0r  [i.  e»  a  boarder] 
}n  Boston,  resident  with  his  sist^n  Mrs.  Rdblecea 
Welby;*'  2dly.  that  "laying  the  lissessitfeilt  by  will 
and  dooQl  is  arbitrary^  and  'contrltry  it  the  le^ 
and  eqitetl  way  of  laying  assessments,  vie*  by  pound 
rei^t,  or  upon  land  and  Hockj  or  se^rately,  iis  per- 
sons shall  most  abound  in  ;'*  as^  also,  that  the  said 
fu^sedsdlent  is  "manifestly  unequal/'  &e.  8cc#  ^  In  this 
case  another^  more  tSchnicaU  objection^  seems  also 
to  hi^ve  been  paiiiy  relied  on,  namely,  that  the  prcf- 
^entment.  pf  the  defendant  WeU^  for  non-payinent 
of  the  rate  {the  foundation  of  all  the  subsequent 
proceedings)  was  by  the  name  of  JohUy  not  Henry, 
the  true  name,  to  which  it  was  only  altered  in  the 
course  of  the  proceedingsr- an  objection,  again,  serv- 
ing clearly  to  shew  that  this  defendant,  like  Wood- 
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ly^  ia  the  prior  ca$e^  stuck  at  nothing  to  assail       1B23. 
tji^  ^S^ity  of  the  rate,  or,  at  least,  to  avord  the  pay-      j^^ 
lag^nt  of  it  in  his  own  particular  person.  ^-^^/-«i-' 

^a  shall  trpubfe  the  Court  but  witt  one  case  inore,     ^^m* 
%tt  of  ^Watkins  s^gciinst  Seanaan  and  Webb/ Yflj)  Biooiotbld. 
suggesting  the  same  conclusion,  though  from  some- 
what different  premises,     inhere  the  rate  purports  to 
be  levied  in  the  most  usual  mode,  even  at  that  time, 
namely »  upon  lands  and  tenements  only;  and  tbe 
objection,  the  principal  objection  rather^  to  the  lega^* 
|if;y  pf  the  rate  in  that  case  actually  is,  the  circum- 
lytance  of  stock  ^ot  being  rated.     The  allegation  re- 
ffponsive  %q  the  libel  pleading  the  rate^  specifically 
charges, "  that  W^Uer  Lawrence,  clothier,  has  400/. 
wtoc^f  fop  which  lie  is  not  rated— fAa^  Zachariah 
Uyett  hajs  personal  estate  worth  dOO/«,  for  which  he 
is  not  rated,"  and  so  on ;  and  distinctly  denies  the 
legality  of  the  rate,  by  reason  of  its  omitting  to  rate 
the  said,  stock.     What  ultimately  became  of  this  ob- 
jection,  we  have  no  means  of  ascertaining ;  nor  is  it  at 
all  material  that  it  should  be  ascertained.     For  supr 
l^ing  it, for  argument's  sake,  to  have  been  over-ruled 
by  all  the  several  Courts  to  which  it  was  successively 
l^dressed,  even  that  supposition  which  is,  obviously, 
the  one  least  favourable  to  our  case,  still  suggests 
nothing  adverse  to  it.    For  our  case  is,  not  that 
personalty,  of  all  descriptions,  is  liable  to  payment 
<>f  chijircH  rate  in  all  places,  and  under  all  circum- 
l(tances,  but  only  that  personalty  of  one  particular 
jAescription,  namely,  stock  in  trade,  is  liable  to  pay- 
ment of  church  rate  in  Poole,  under  the  circum^- 

(fl)  **  Watkins  against  Seaman  and  Webb/'  (chisrehwardena  of 
Payueswioke,  eoimty  aad  diocese  of  Gloa6eflt0r)«-DelegateB^ 
♦8Bfc  


^^  CASEIJ  DETERMINED   IN  THE 

1823.       stances  pleaded  iii  the  present  libel.    Meantime  this, 

T&m!^      like  the  former  cases,  warrants  a  conclusion  that  no 

y%^^      notion  of  the  non-rateability  of  personalty  to  the 

MiLLBit      church,  under  a//  circumstapces,  prevailed  si  that 

Bloomfield.  time^'how  rife  and  familiar  soever  it  should  seem  to 

be^  in  a  certain  quarter,  at  the  present. 

Upon  the  whole  then  we  submit,  that  of  the  two 
mediums  through  which  our  adversaries  have  sought 
to  establish  the  inadmissibility  of  the  present  libel, 
the  first,  the  supposed  inconvenience  of  the  practice 
pleaded  in  it,  proves. to  be  a  mere  nothing— while 
the  second,  its  supposed  illegality,  as  deduced  froni 
the  equal  and  similar  absence,  first,  of.  authority  in 
its  favour,  and,  secondly,  of  precedent  for  its  use, 
rests  upon  two  assertions,  both  of  which  have  been 
clearly  shewn  to.  be  totally  unsupported  by  the  fSact, 

If  an  objection  be  taken  to  pur  cases  in  suj^rt 
of  the  practice  which  we  qontend  for,  as  by  reason 
either  of  their  scarcity  in  point  of  nuifiber,  or  their 
remoteness  in  point  of  date,  be  it  remembered,  ths^t 
they  are  all  d^erived  from  the  registry  of  a  single 
court — that  court,  too,  the  court  of  ultimate  appeal 
in  such,  matters,  into  which  questions  of  litigated 
church  rate  can  rarely  be  expected  to  have  travel^ 
led,  at  any.  time;  while  i^  modem  times,  for  obvi- 
ous reasons,  the  ipst^nces  are  extremely  few.  The 
number  of  these  within  the  Ijist  centurjr,  perhaps 
does  not  exceed  six  or  eight— only  two  have  occur- 
red within  the  last  seventy  years.  It  is  true,  thi^ 
a  cursory  inspection  of  the  processes  in  most,  per- 
haps  the  whole,  of  these  suits,  has  not  led  us  to 
suppose,  that  the  rate  sought  to  be  recovered  in  any 
pne  of  them  was  a  rate  including  stock.  But  this^ 
a^ain^  infers  nothing  adverse  to  the  rate,  the  sidbt-* 
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ject-matter  of  the  present^  suit ;  for- we  have .  admit- '      IBM. 
t^,  and  still  adinit,  thsit  the  prevalent  usage  is,  and '      renu 
has  long  been,  to  levy  church,  rates  upon  lauds  aud     v^/^^ 
tenements  {?n/^.  Miuar 

■  Which  contrariety,  so  admitted,  of  the  rate  set  Bloduhmji; 
up  in  thia  libel,  to  *^ prevalent  usage,  ^  i^pears  to  us. 
the  only,  even  plausible  objection  to  its  admissibility,. 
*ot  already  fiilly  obviated  in  the  course  of  the  fore-, 
going  rejrfy.     To  this,  if  still  insisted  upon,  we  an- 
swer,  that  if  here,    in.  Pocde,   as  in  most  places^ 
church  rates  had  been  usually  levied  on  lands  and 
tenements  alone,  so  that  this  suit  were  to  recpver  j^ 
a  church  rate  now,  for  the  Jirst  time,  including" 
stock,  tlie  objection  would,  undoubtedly,  be  one  of 
great  weight,  and  might,  i^erhavs,  even  of  itself , 
be  sufficient  to  enure  to  a  defeasance  of  the  suit,  by 
the  rejection  of  the  libel,  in  the  first  instance.     But 
the  object  here  is  not  to  originate  a  new,  or  even  to 
revive  an  obsolete,  mode  of  rating,  but  it  is  merely 
to  continue  onfe  which,  fuoad  Poole,  has  been  unin- 
terruptedly used  and  improved,  from  time  whereof 
^^  the  memory  of  man,*'  in  the  actual,  though  not, 
perhaps  in  the  legal  senie  of  the  phrase,  *'  run- 
neth not  to  the  contrary/' .    Now,  it  does  seem 
to  us,  that  the  present  question  of  church  rate--- 
a  church   rate  including  stock-sunder    swh    cir- 
cumstances,   presents    to   this  Court  a  very  simi- 
lar aspect  to    that  which  questions  of   poor  rat^ 
including  stock,  long  presented  to    the  Court  of 
King's  Bench.    And  we  humbly  submit,  that  the 
safest  and  wisest  course  for  this  Court  to  pursue  is, 
to  abide  by  the  precedent  set  to  it  by  the  Court  of 
King's  Bench,  in  its  treatment  of  such  questions  of 
poor  rate}  the  upshot  of  which  will  be|  that  ikp 


IMS,      Court  i^ill  saflfer  eTideoce  tp  be  taken  xsfs»  tib^pre- 

^j^*^     sent  libel ;  «nd^  the  ii«f^  «  pr^bctiee  of  Poolft,  in 

v>vO     thifl  partkaiWy  baii^.  pr0fe4«  w  ^topfessed  to  b#  ^ 

Miller      pleaded^  tbat  it  will,  ultimately,  be  pleaiied  to  sa^ic- 

bloomfisld.  tioBL  leries  of  pht}lr«li  irat^^  ni^ii  ateok  ]i9^  Paou^^ — 

leandngp  the  que^ion  of  its  li^jiility  to  paymeiitL  pf 

«littrch  rate  gewraily;,  op^i,  if  mooted  at  any  future 

period,  to  fbtove  inquiry;   that    beifig   a  question 

upon  which  a  sentence  to  the  purport  which  we 

solicit,  not  only,  obviously,  dttq^nnnes  nothing,  but 

which  it  seems  to  us  not  calcalatedf  in  the  slight^ 

degsee,  to  prejudice  or  aflbct 


The  leadii^g  eonnscl  fior  the  appellant  having 
uraiyed  his  privileg/e  of  be^g  heard  in  reply  to  the 
c^ns,  tbe  C'Onrt,  after  some  ^libesation,  made  the 
foiWwipg 

BEeRElS. 

The  Judges  having  heard  the  libel  and  exfailHt 
read,  and  advocates  and  proctors  on  both  sides,  by 
their  interlocutory  decree,  pronounced  against  the 
appeal ;  and  that  the  Judge  from  whom  the  same 
is  brought  hath  proceeded  rightly,  jnstly,  a&d  law- 
fully; and  they  affirmed  the  decree  or  order  api» 
peaied  from — but,  at  the  petition  of  the  respondent's 
proctor,  they  retdned  the  pdncipal  cause^ 
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TerM* 

{^n  Appeal /y&ni  the  Cmrt  of  the  Peculiar  and  Ex-  ^^  '■•*• 
•  emptJkri&diction  of  Great  Canfprd  and  Poole(a).) 


THB  Judges  who  sat  under  this  comnussian 

Mr.  Justice  HoIiROTI^  (t), 
Mr.  Justice  BuftROUOH, 
Dr.  Akkoi^b, 
Dr.  Jbknsr^ 

Dr.  DAtTBSNTy 

Dr.  Mbvrick^  and 
Dr.  Hag&ari>. 


JL  HIS^  in  the  first  instance,  was  a  proceeding:  btr  An  aiiegatioii 
articles  m  the  Court  oi  the  Peculiar  and  Exempt  articles  in  a 
Jurisdiction  of  Great  Canford  and  Poole^  promoted,  ^moted  by^ 
in  virtue  of  his  office,  by  the  Worshipful  and  Re-  ^l^^^Z^ 
verend  Charles  Bowie,  Clerk,  Ma^tar  of  Arts,  Prin-  ^^^  cji"»J 

^  '  '        ^  '  upon  the  de- 

cipal  Official  of  the  Peculiar  a&d  Exempt  Jmisdic-  fendant,  ist. 
tiou  of  Great  Canford  cand  Poele»   against  James  « haying  set 
Seager^  Esq.  of  the  paridi  of   St.  Jamos,  in  the  men^  S^a"' 
town  and  county  of  the  town  of  Poole.     It  com-  jSctlin''" 
menced  in  the  Court  below  by  a  citation,  issued  on  ^*J^^"*  ■  ^f  • 

^  '  cnltyj  Sdly.to 

shew  cause 
(a)  S6e  note  (a),  page  499.  why  he  should 

(i)  Mir.  Baron  Wood  was  named  at  the  head  of  the  commis-  to  remove  tiie 

aikm ;  bnt  had  reaigoed.  hk  seat  on  the  Bench,  as  one  of  th^  same— plead- 

Bard&s  of  his  Majesty's  Gonrt  of  Exjoheqaer,  prior  to,  and  was  J^f'  g^^  mo- 

;iot  present  at,  the  hearing  of  this  umeal.  nnm^nt  was 

erected  oy 

leave  of  the  minister  and  ehnrchwardens;"  fdly.  '*  tiiat  it  was  ofnamfilital  tp  the  said 
chvrch,  instead  of  iiynring  it,  or  disfiguring  it"--adniitted  to  proof. 


6a 
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Triniiy 
Term. 


Seaoer 
Bowuu 


the  part  of  the  said  Official,  calling  upon  the  de- 
fendant to  ^'  answer  certain  articles,  heads,  or  in- 
terrogatories, toucfamg  and  coti%;igrBing  his  80ul*s 
health,  and  the  lawful  correction  and  reformation 
of  his  manners  and  -excesses,  to  -be  objected  against 
him-  by  virtue  of  his  (the  said  OfficiaFs)  offix^: 
and,  more  especially,  for  his  having  illegally  erected 
and  set  up,  or  caused  to  be  erected  and'  set  up,  in 
the  church  of  the  said  parish  of  St.  James,  a  cer- 
tain monument,  of  considerable  dimensions,  to  the 
memory  of  his  l^te  wife,  and  of  others,  by  his  own 
mere  authority,  in  usurpation  of  *  the  power  of  his 
ordinary,  and  without  any  legal  licence  or  faculty 
first  obtained  for  that  purpose :  *  and  also,  to  shew 
good  and  sufficient  cause  (if  he  has  or  knows  any) 
why  he  should  not  be  decreed  to  remove,  or  cause 
to  be  removed,  such  monument,  as  having  been  so 
erected  and  set  up,  without  the  licence  or  faculty  0f 
his  ordinary,  or  other  lawful  authority  in  that  be- 
half/' The  appeal  to  this  Court  (the  Court  of  De- 
legates) was  against  an  order  or  decree  made  by  the 
official  (the  promoverit),  rejecting  a  certain  allega- 
tion brought  in  on  the  part  of  the'  defendant,  re- 
i»ponsive  to  the  articles. 

Of  the  ten6r  of  the  articles,  it  is  sufficient  to  isay, 
that  it  precisely  accorded  with  that,  already  de- 
i»crifoed,  of-  the  citation.  That  of  the  "  responsive 
aUegation/'  the  subject  of  the  appeal,  wp^  as  fol- 
lows : — 

1.  That  the  said.  James  Seager,  party  in  this 
cause,  now  is,  and  for  many  years  last  past  hath 
been,  a  principal  parishioner  and  inhabitant  of  the 
parish  of  St.  James,  in  the  town  and  county  of  the 
^wn'  of  Poole,  wthin  the  Peculiar  and  Exempt  Jul* 
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riscliciioii  of  Great  Canford  and  Poolei  in  the  cofiiity       Wis. 
of  Dorset;  and  that,  in  or  about  the  month  of  Ja-      ^5fe^ 
nuary,  in  the  year  of  our  Lord  1822/ Amy  Seager,      Vi^v^ 
wife  of  the  said  James  Seager,  having  departed  this      Sjiagbr 
lif^,  was  interred  in  a  yault  in  the  church-yard  be«      BoWlk. 
longing  ^  to  the  said  parish  church  of  \St.  Japies,  in 
Poole  aforesaid-— that  he,  the  said  Jsanes  Seag^r, 
did  thereupon  cause  to  be  erected  and  set  up^  in, 
the  said  church,  near  his  own  pew,  at  the  east .  end 
of  the  south  gallery  thereof,  a  certain  monument  to 
the  memory  of  his  ^said  l^te  w^fe.  Amy  Seager,  and 
others  of  his  family  who  had  previously  departed 
this  life— that  no-  judicial  or  other  notice  or  conu- 
plaint  whatever,  was  at  any  time,  by  any  person, 
taken  or  made  of  the  erection  of  the  said,  monu- 
ment,  until  on  or  about  the.  20th  day  of  Julyjast 
past;  soon   after  which  the  said  James  Seager  was 
served  with  a  certain  citation,  to  appear  on  liie  28th 
^ay  of  August  last  past,  and  answer  the  complaint 
in  this  behalf.    And  this  was  and  is  true,  &c. 

2.  That  it  has  been  usual  and  customary,  in  the 
said  parish  of  St.  James,,  in. Poole  aforesaid,,  previ-* 
ous  to  the  erection  of  any  monument,  to  obtain  the 
consent  of  the  minister  and  churchwardens  of  the^ 
said  pai^i^h,  but  ^ot  to  apply  for  the  consent  of 
the  said  ordinary,  except  in  particular  cases— rthat, 

80  .erected  and  set  up  in  the  said  parish  church,^  he, 
the  said  James  Seager,  applied  for  and. obtained  the 
consent  of  the  minister  and-  churchwardens  of  the 
said  parish,  to  jerect  and  set  up  the.  said  monument 
in  the  said  parish  church. 

8.  That  the  monument  ^o  erected  and  set  up  by 
the  said  James  Seager,   in  the  parish  chitrch  of 
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1823.  I8t.  Jaittn^  in  Pode  aforesaid,  is  a  nmnil  nQnnment^ 
^^^  and  does  not  project  ^Srom  Ae  waH  more  <iliaa  'tiireci 
or  four  inches/  or  thereaboiiti^,  ^e^c^  in  onepaxiuni* 
lar  part^'^here  it  projects  five  inches,  oribereatboote; 
Bowu.  and  no  part  of  it  prorfects  or  stands  ont  so  Itir  as^a 
pillar  close  to  it-'-tiiat  the  said  monnmCTit  does  no! 
in  anywise  injure  or  disfigure  the  said  church,  but^ 
<in  the  t^ontrary,  'is  a  great  ornament  thereto,  thd 
same  being  of  faighly-^polished  marble,  and  exe«* 
Cttted  in  a  superior  manner— ^>and  that  tiiere  is  iio« 
thing  in  the  design  of,  or  inscription  on,  the  said 
monument,  which  is  at  all  unsuitable  i:o  the  place  i 
the  same  consisting  merely  of  one  side  df  an  obe^ 
lisk,  t)f  black  and  'goM  marble,  with  a  femda 
figure,  of  white  marble,  weeping,  and  leaning  on, 
or  reclining  orer,  an  urn  6f  ^marble,  of  the  ^same 
sort,  BkxA  haying  underneath  a  tablet,  wifli  thd 
name,  age,  and  .time*  of  death,  of  the  said  Amy 
Seager,  and  others  of  the  family  of  the  said  James 
Seager,  engraved  thereon. 

'4.  The  fourth  was  the  usual  concluding  article, 
averring  the  truth  of  the  premises.- 

'For  the  respondent,  Mr,  Adam,  and  Drs.  Swabey 
and  Dodton. 

*l%e  allegation  responsive '  to  the  articles  in  this 
suit  was,  and  is,  inadmissible,  as  pleading  no  scffi* 
oiaiit  /e^/ justification  df  the  erection  of  the  <<  mo« 
nument,^'  Ihe  subject  of  the  suit.  'We  contend  the 
rule  of  law  to  be  that  which,  in  substance,  the  ar- 
ticles aflirm,  namely,  that  no  monument  can  be  set 
up  in  a  church,  without  a  legal  Kcence,  ar,  the  fa* 
culty  of  the  ordinary,  first  ddy  had,  and  obtained'! 
and  we  also  contend,  that  if  this  rule  df  law  be  in- 
'nnged,  it  ^ill  not  only  be  sufficient  to  ^fouiid  the 
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ceMure  of  tbe  otditiaiy;  but  that  he  is  iriViestea>Kh 
fall  authority  to  decree  s,  removal.  And  it  is  no 
answer  to  articles  caillihg*  upon  the  defendant  to 
i^ew  cauife  against  the  infliction  of  i^ese  penalties 
for  br^ctln^  a  'monument  without  ihe\'ordinaf^^H 
leave,  to  iSay ,  that  he  erected  it,  forsooth,  with  the 
leave,  brhj  the  consent,  of  the  minister  and  church^' 
wardens. 

The  circumstance  of  tUs  mohufaient  l>eing  Itii 
ornament  to  the  church  (presuming  it.  to  be)  in* 
stead  of  • 'disfiguring  it,  will  riot  alter  the  riile  of 
law :  since  its  being  erected  without  a  faculty  h 
equally  illegal,' whether  it  be  ornamental  or  ofljier- 
Vise.  It  is 'no  defence  to*  a  charge  of  "having 
**  usurped' the  ordinary's' authority,*^  to  srfy,  that  no 
^reji:idi(^e  to'  any,  in  the  instanbe  in  question,  or 
even  that  the  contrary;  has  resulted  from  it.  ^'e 
offence  charged  Is,  **  the  having  usurped  the  ordi- 
nary's authority,**  whibhis  the  same  in  either  case— * 
'and  the  legal  penalties  of  its  usui^ation  in  this  in* 
stance,'  are  those  already  described. 

The  fitness  and  converiience  of  the  rule  whidh 
the  articles' so  ajfirm,  is  as  obvious  as  the  rule  it- 
i^elf  is  dear  ntid  certain.,  tf  the  ordinary  bis  the 
B^le'  legal  jndge  of  the  propriety  of  any .  additions 
to  the  fabric  of  the  chifrch,  of  vvhich  there  can  be 
no  doubt-*it  follows,  necessarily,  that  he  ought  to 
be  consulted,  in  the  Jirst  instance,  or,  ^rior  to  any 
such  being  made.  His. power,  in  this  respect,  is 
not  arbitrary.  His  consent  to  any  bei^g,  upduly, 
withheld,  when  properly  applied  for,  *will  found  an 
application — it  is  46  be  prcnnnted,  a  successful  ap- 
plication-—to  his  ecclesiastical  superior.  This  is  the 
rale  to  be  collected  from  the  case  of  Cart  and 
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ia29f.       Marsh  (a) ;  not  that  an  appesd  well  lies  against  the 
^"^      ordinary  for  promoting  his  office  against  those  who 
N^v^^      make  additions  to  ^the  fabric,  without  applying  for 
Sbager      his  consent  at  all.     This  would,  in  eflfect,  be  limit- 
BpWl^      ing  his  privilege  to  that  of  removing  such,   after 
Jirstf   nt  his   own   risky  proving  them  to  be  tiui^ 
sances  \  a  position  utterly  untenable,  but  one,  at  the 
same  time,   which,   we  apprehend,  this  allegation 
being  admitted,  would  go  but  little  short  of  affirm- 
ing- 

The  authorities  for  a  position  diametrically  op-' 

posite  to  this,  are  sufficiently  numerous,  and  9uffi- 
ciently  precise.  Of  monuments  in  churches  (the 
additions  to  the. fabrics  in  question).  Sir  Edward 
Coke  (6),  indeed,  only  says,  generally ,  that  the 
erection  is  lawful,  if  it  be  done  '^  in  a  convenient 
manner y  But  satis  liqtiet,  both  from  o/Aer  text 
writers,  and  from  decided  cases,  that  this  to  be 
done  in  a  convenient  manner,  and,  consequently,  to 
be  lawfully  done,  must  be  done,  with  the  consent 
of  the  ordinary.  Such  are  the  doctrines  of  6ib-> 
;son(c),  Degge(rf),  and  Prideaux  (e)— with  which 
the  dicta  of  Lord  Stowell,  sitting  in  the  Consistory 
Court  of  London,,  in  the  cases  of  'VBardin  and 
'£d wards  against  Calcott,"  and  ^<  Maidman  agninst 
Malpas,*'  respectively  (y),  strictly,  in  substance^ 
concur.  Lastly,  it  clearly  results  from  adjudged 
cases— -more  especially  from  that  of  "  Bury  versus 

(a)  Cart  o.  Marshy  Mich.  11 6«o.  2.  Strange,  loao. 
(6)  8  Inst  110. 
(c)  Codex,  pages  463»  454. 
.     (d)  Parson's  CoonseUor,  p.  I.  e.  12. 

(e)  Directions  to  Cbnrchvardens,  64. 

(f)  I  Consistory  Reports,  pages  14.  205. 
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the  Bishop  of  Exeter/'  reported  in  Strange  (a),  not 
ohlj  that  the  ordinary  is  the  sole  judge  of  what 
monuments,  or  the  like^  are  fit  to  be  set  up  in  a 
ohurchy  but  that,  if  set  up  in  a  church  without  his 
consent,  he  may  proceed,  by  suit^  to  remoYe  them^ 
FOR  THAT  RBASON  [in  the  words  of  the  printed 
report,  **  as  being  set  up  without  his  consent'' J 
MBREiiT ;  and  without  any  reference  whatever  to 
the  question  of  their  being  ornamental,  or  other-* 
wise,  to  the  fabric  of  the  church*  . 

For  these  reasons,,  and  upon  these  authorities,  we 
caB  upon  your  Lordships  to  pronounce  against  this 
appeal. 

'  For  the  appellanU^Lt^hington  and  /•  Addams, 
Doctors,  and  Mr.  Mereweather. 

We  contend  that  the  supposed  impediment  herCf 
the  want  of  a  faculty,  taken  absolutely  and  per  se, 
is,  at  most,  in  the  nature,  of  the  impedimentum  im* 
peditivum  merely,  and  not,  of  the  impedimentum  di^ 
rimens;  in  other  words,  that  if,  in  the  absence  of 
a  faculty,  the  ordinary  may  interfere  to  prevent  the 
erection  of  a  monument,  still,  that  the  actual  erec* 
tion  without  a  faculty  is^to  ecclesiastical  offence—^ 
fortiori  is  nona  that  can  justify  a  decree  of  re- 
moTal— in  the  event,  that  is,  of  such  monument  be^ 
ing  proved  to  have  been  lawfully  erected^  at  least 
in  other  respects ;  and  also,  at  the  same  time,  to  be 
in  itself,  neither  inconvenient  nor  unseemly. 

If,  indeed,  a  monument  were  set  up  in  a  church 
in  defiance  of  the  ordinary's  prohibition,  after  notice 
special,  or  general  even,^  not  to  erect  without  a  fa- 
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(a)  Palmer  v.  The  Bishop  of   Exeter,    Mich.  10  Geo.  2. 

Strange,  570. 
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cuRy ,  this  might  possibly  («t)p!(Mdiig»  for  axgumeBrs 
sake,  the  ordinary's  presenirti^ht  to  prohibit)  be  gfood 
grohnd  for  decreeing  a  removal,  without  any  refer- 
ence, either  to  the  lawful  erection  in  other  respeots^ 
or  to  the  fitness  and  cohvraience^  (or  the  contrary) 
of  the  structure  itself.  Probably  the  case  in  Strange^ 
upon  which  so  much  stress  has  beeu  laid,  proceeded 
upon  some  special  considerations  of  this  sort,  though 
not  appearing  ia  the  printed  r^ori,  which  is  con?* 
tained,  literally,  in  six  lines  (a).  But  the  case  set  up 
here  rests  upon  no  ^uch  grounds^  The  offieial  neither 
is,  nor  can  be,  shewn  to  haye  given. aay.  notice  not  t» 
erect,  either  special  or  general  even,  as  it  was  cani^ 
petent  to  him  to  have  done ;  for  instance, '  by  exhi- 
biting articles  to  the  churchwardens  of  Poole  at  his 
visitations,  or  at  some  one  of  them,  particularly  in* 
terrogating  them  as  to  the  practice  6i  erecting  temhs 
in  the  parish  church  of  Poole,  and  calling  upon  them 
to  present  all  persons  erecting  them  without  a  fa* 
culty.  Nothing  of  this  sort  is  pretended;,  and,  in 
the  absence  of  every  thing,  we  maintain  the  rule  to 
be  that  which  has  just  been  stated* 

It  should  seem  however,  as  already  intimated,  by 
no  means  certain,  that  the  mere  erection  of  a  monu*- 
ment  without  a  faculty,  even  after  a  notice  (purdiy 

(a)  It  is  in  these  words : — Palmer  against  The  Bishop  of  Exe- 
ter. Sir  Thomas  Bury  set  up  his  arms  in  the  church  of  St.  Da- 
yid's,  in  Exeter.  The  ordinary  promotes  a  suit  in  the  Spiritual 
Court  to  deface  them,  as  being  set  up  vrithontlus  eossent.  It 
was  mored  for  a  prohibition*  on  the  aniborities^  that  action  liea 
by  the  heir  for  defacing  the  monument  of  his  ancestors.  But 
Eyre  and  Fortescue,  Justices,  said  the  ordinary  was  judge  what 
ornaments  were  proper,  and  might  order  them  to  be  de&ced. 
The  same  was  afterwards  moved  in  the  Court  of  Common  Pleas, 
and  denied  there  also.    Strange,  576. 
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gratuitous)  from  the  ordinary  not  to  erect,  is  a  182S. 
punishable  offence  at  all,  especially  at  such  same  ^Vm^ 
ordinary's  own  instance,  at  the  present  day.  We 
ddmit  the  strict  rule  of  law,  antxenthfy  to  have  been, 
that  no  monoment  should  be  erected  without  a  fa^ 
culty  J  at  the  same  time  it  musty  in  return,  be  con- 
ceded to  us,  that  the  observance  of  that  rule  has 
been  dispensed  with,  hy  common  consent,  in  all  mo-> 
dem  instances.  Of  all  the  numerous  monuments,' 
tablets,  and  grave  stone8,*erected  to  the  memories 
of  deceased  persons  mthin  that  period,  applications 
for  faculties  to  erect  any  have  rarely,  if  ever,  occur- 
red, in  the  recollection  of  the  oldest  practitioners  in 
Ecclesiastical  Courts.  The  last  and  latest  instance 
upon  record  of  any  interference  on  the  part  of  aii 
ordinary  to  check  or  control  this  known  practice  of 
erecting  monuments  without  faculties,  is  that  re- 
ported in  Strange  j  for  which  we  have  to  go  back 
more  than  a  century.  This,  we  submit,  makes  it 
questionable,  whether,  at  the  present  day,  the  mere 
absence  of  a  faculty,  under  any  circumstances,  can, 
or  should  be  deemed  sufficient  to  constitute  the  erec- 
tion of  SI  monument  in  any  church  or  chancel,  an 
ecclesiastical  offence  at  all.  Meantime,  the  prac- 
tice so  acquiesced  in,  on  all  hands,  of  erecting  mo- 
numents without  faculties,  has  had  one  certain  re- 
sult, namely,  that  were  ordinaries,  generally,  now 
to  proceed  to  It  removal  of  the  monuments  erected 
without  faculties  in  their  several  jurisdictions,  in- 
discriminately—as the  rejection  of  this  allegation 
would  infer  them  at  liberty  to  do^— it  would  go,  this, 
to  the  demolition  of  nearly  all  the  monuments  in  the 
kingdom  erected   within  the  last  ifto  years;  not, 
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IBM*       probably,  without  material  injury,  in  many  instancy, 
^^     to  the  actual  fabrics  of  the  churches  themselves- 
^^*  Be  this,  however,  as  it  may,  we  recur  confidently 

to  our  first  position,  that  the  setting  up  of  *Aw  mo- 
nument, under  the  circumstances,  is  no  ecclesiastical 
pflFence,  still  less  is  one  that  can  justify  a  decree  of 
removal,  in  the  event  of  its  being  proved,  that  it  was 
lawfully  set  up  in  other  respects,  and  is  neither,  in  it- 
self, inconvenient  nor  improper.  Cousecjuently,  th?  de- 
fendants responsive  allegation,  pledging  him  to  prove 
all  this/ was  and  is  admissible.     The  current  of  au- 
thority uniformly  flows  this  way— abstract  the  shigle 
case  in  Strange,  which  proceeded,  it.  naay  fairly  be 
inferred,  on  some  such  special  consideration  as  that 
already  suggested.     Of  Gibson  and  Prideaux,  cited 
as  authorities  by  the  counsel  for  the  respondent,  we 
shall  speak  presently.     As  for  the  judgments  said  to 
have  been  delivered  by  Lord  Stowell,  in  tlie  case  of 
9([aidman  against  Malpas  and  the  other,  it  is  obvious, 
even  on  a  slight  inspection  of  these,  not  to  descend 
into  particulars,  that  they  have  no  pretence  whatever 
to  be  cited  as  authorities  upon  the  present  question. 
Degge,  too,  may  be  put  out  of  the  case— he  speaks 
p(  the  licence  of  the  ordinary,  or  the  consent  of 
the  parson  and  parish,  in  the  alternative,  as  if  either 
would  suffice  to  justify  the  erection  of  a  monument 
in  a  church.     This  is  clearly  erroneous-^— whatever 
becomes  of  the  necessity  for  the  ordinary  8  consent, 
that  of  the  parson  must,  at  least,  be  hsd—^both  may 
be  necessary — ^but  that  the  former  either  includes,  or 
dispenses  with,  the  latter,  is,  obviously,  a  mistaken 
notion.     The  authority  of  Degge,  therefore,  we  re- 
peat, is  of  no  weight.     The  real  authorities  then  in 
point  are  Gibson  and  Prideaux  3  no  mean  authorities, 
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we  adlnity  in?  the  abj^nce  of  any,  or  at  most  in  the        i«23. 
presehce^of  a  single  adjudged  case ;  which,  however,  ■     ^*»% 
ipight  well  be,  and  most  probably  was,  decided  upon      0»^/^ ' 
some  special  circuitistances  of  its  own.     But,  we      Skague 
contend,  that,  instead  of  making  against  us,  as  in-      b'oWlb.  * 
ststed,  they  are  on  our  side ;  that  they  are  with  us ' 
to  the  f nlleist  possible  extent  of  marking  the  facts 
pleaded  in  this  allegation  a  good  defence  against, 
the  ordinary's  proceeding  to  decree  a  removal  of  the 
monument,  hardly  admits  of   a  question.     Gibson 
hopesy  that  ^*  if  monuments  erected  without  consent, 
ilpon  inquiry  ^and'  inspection,  be  found  to  the  fain- 
clrance  of  divine  service,"  [or  as  the  rule  may  fairly 
be  extended,  be  found,  upon  inquiry  and  inspection, 
otherwise  inconvenient  or  improper]  he  '^  hopes  it 
will  not  be  denied,  that  the  ordinary,  in  such  case^ 
hath  sufficient  authority  to  decree  a  removal  ;'^  plainly 
intimating  that  he,  Gibson,  could  even  conceive  or 
imagine  him  to  have  sufficient  authority  to  decree  a 
removal,  in  no  other  case.     Gibson,  however,  is  the 
writer  least  likely  to  compromise  any  fair  right  of 
an  ordinary '—no  person  had  higher  notions  of  the 
pow^r  and  jurisdiction  of  the  ordii^ary  in  iz// matters 
appertaining  to  the  church  than  Bishop  Gibson  (a)^ 

(a)  .The  whole  passage  in  Gibson  is  as  follows  i — 
Monuments,  coat-armoar,  and  other  ensigns  of  honor,  set  up 
in  memory  of  the  deceased,  may  not  be  removed  at  the  pleasure 
of  the  ordinary,  or  incumbent.  On  the  contrary,  if  either  they 
or  any  other  person  shall  take  away,  or  defece  them,  the  person 
who  set  them  up  shaU  have  an  action  against  them  daring  his 
life,  and  after  his  death  the  heir  of  the  deceased  shall  have  the 
same,  who,  as  they  say,  is  inheritable  to  arms,  &c.  as  to  heir- 
looms; and  it  avails  not  that  they  are  annexed  to  the  freehold, 
thoogh  that  is  in  the  parson.  Bat  this,  as  I  conceive,  is  to  bo 
understood  with  one. lim^tation^if  they  were  first  set  up  with 
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1823.  Pndea«x*s  aatbority  is  equally  precine,  and  to  the 
^^^  same  identical  poi&t.  **  The  moDumentSy  coats  of 
arms  painted  in  the  window,  or  elsewhere^  penoosy 
hatchmentSy.&c,  put  up  in  the  church  for  the  me« 
mory  of  the  deceased  buried  there,  if  regularly  set 
up  with  the  consent  of  the  minister  who  hath  the 
freehold/'  [not  a  word  about  a  faculty]  ^^  cannot  be 
puUed  down  again  eith^  by  the  churchwardens,  mi- 
nister, or  ordinary.  But  if  any  of  the  said  particu-* 
Ifurs  be  an  incumbrance,  or  any  annoyance  to  the 
church,  or  in  any  way  hindering,  or  incommoding, 
the  minister  in  performing  any  of  the  divine  offices, 
or  the  parishioners  in  partaking  of  them,  in  this  case, 
the  ordinary  hath  power  to  give  his  order  for  their 
removal/'  True  it  is,  he  adds,  '^  and  therefore  no 
one  can  be  safe  in  any  new  erection  iura  church  who 
hath  not  had  the  bishop's  licence  for  the  same; 
especiaUy  in  setting  up  altar  monuments  which  are 
most-an-end  (most  generally),  a  nuisance  and  incum-* 
brance  to  the  cl^urch  wherein  they  are  placed."(a) 
But  this,  the  dictum  upon  which  our.  opponents 
mainly  rely,  well  consists  with  eur  interpretation  of 
what  precedes  it ;  and  the  effect  of  the  whole,  we 

the  consent  of  tha  ordinary.  For  though  (as  my  Lord  Coke 
says)  tombs,  sepulchres^  or  monuments,  may  be  erected  for  the 
deceased  in  church,  chancel,  &c»  in  conyenient  manner,  the 
ordinary  must  be  allowed  the  proper  judge  of  that  convenience; 
inasmuch  as  such  erecting  (for  so  he  adds)  ought  not  to  be  to 
the  hindrance  of  the  celebration  of  divine  service.  And  if  they 
are  erected  without  consent,  and  (upon  inquiry  and  inspec* 
tion)  be  found  to  the  hindrance  of  divine  service,  it  will  not 
(I  h(pe)  be  denied,  in  such  case,  that  the  ordinary  hath  sufficient 
authority  to  decree  a  removal,  without  any  danger  of  an  action 
at  law.  Gibson's  Codex,  453, 464. 
(a)  See  Directiotts  to  Churchwardens,  64* 
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apprehend,  to  be  this.    If  momufieirts  are  regiikrly       ia». 
SfBt  up  with  Ike  leave  of  the   mim^Aer  singlyt  the       yj^ 
ordinary  has  power>  indeed,  to  remove  j  but  only  in 
the  event  of  th^rprdvi&g  nuisaneea  or  incninbr&nces. 
But  if  erected  by  the  bi^hc^'s  lieedce  ai  ^11$  those     Boww. 
who  erect  them  are  then  «  ^ii/b"— safe,  that  is,  at 
all  evenfs-^einA  the  erections  themselves  cannot  be 
removed;  but,  at  least  in  point  of  strict  law,   are 
entitled  to  stand  as  long  as  the  fabric  of  the  church 
itself,  nnisttnces  and  incombrances,  or  not.   So  much 
&r  Gibson  «nd  mrideanx.    Ais  for  ttie  case  of  <^  Cart 
and  Marsh,"  cited  also  out  of  Strange  (a)y  it  is, 
clearly,  in  point  neither  way— all  which  can  be  col- 
lected from  it  to  the  purpose  is,  that  ordinaries  should 
exercise  in  such  matters  b,  prudent,  as  well  as  a  legal, 
discretion.     Now,  that  the  official  of  Great  Canford 
and  Poole  is  proceeding  imprudently  in  this  most 
vexatious  interlfereuce,   altogether,  we  apprehend^ 
can  admit  of  no  question  j  even  granting  him,  which 
we  deny/  to  have  proceeded  legally,  in  rejecting  this 
allegation  • 

Upon  these  grounds  we  insist  that  your  Jx>rdships 
are  bound  to  pronounce  in  favour  of  the  present 
appeal. 

DEGREE. 

The  Judges,  having  heard  the  allegation  read, 
and  advocates  and  proctors  on  both  sides,  by  their 
interlocutory  decree,  pronounced  for  the  appeal, 
made  and  interposed  in  this  ))ehalf,  and  for  their 
jurisdiction,  or,  rather,  for  that  of  our  Sovereign 
Lord  the  King— reversed  the  order  or  decree  of  the 
Judge  of  the  Court  below  appealed  from,  and  re- 

(a)  Strange,  1080. 
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tained  the  principal  cause;  and  therein  directed  the 
first  sentence  of  the  second  article  of  the  said  allega- 
tion (a),  and  also  the  word  **  accordingly'*  in  the 
second  sentence  to  be  expimged,  and^  so  reformed, 
admitted  the  said  allegation. 

.  (a)  Which  ^tood,  oi  reformed,  *'  That  preyiom  to  the  said 
inonament  being  so  erected  and  set  up  in  the  said  parish  church, 
he,  the  said  James  Seager,  apph'ed  for  and  obtained  the  consent 
of  the  minister,"  &c.  See  p.  643.  The  Court,  bj  directing  this, 
may  be  taken  to  have  expressed  its  JintU  judgment,  that  '*  no 
prueUee  can  abtobUeiy  kg^Uz^  the  erection  rf  a  mmmmaU  wklwU 
u  faculty:' 
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OF  THE 


PRINCIPAL  MATTERS, 


ABANDONMENT. 

Bef  Instructions,  2,  —  Uvexb- 
cuTED  Will. 

Abandonment  (presumed)  of  testamen* 
tanr  intentions  once  held,  must  be 
rebutted  hy  facts,  and  of  what  na- 
ture, to  entiUe  the  paper  expressbg 
them  to  probate.    Antrobu$  v.  Ne>- 

«   pean.  Page  405 

ACCOUNT. 

See  Inventory. 

ACQUIESCENCE. 

Of  the  party  in  a  sentence^  see  Ap- 
peal, 2. 
,Of  a  next  of  kin  in  pro.bate  taken  in 
.    common  form  of  a  will,  see  Call- 
ing IN  Probatb,  3. 

ACQUIESCENCE  (Implied.) 

Of  the  husband  in  the  wife's  adultery, 
see  Adultery,  3.      \ 

ADMINISTRATION. 

1.  Administration  oenifi/igstiiV  is  never 
sranted  by  the  Court  on  motion  but 
by  consent.  Principles  upon  which 
the  Court  proceeds  in  granting  ad- 
ministrations pending  suit.  Northet/ 
V.  Cock.  3£6 

2.  Admmistration  of  the  goods  of  a 


public  functtonafy  of  the  Eippei 
of  Morocco  decreed  to  a  party  spe- 
cifically empowered  to  take  it  oa 
behalf  of  the  Emperor  of  Mo- 
rocco,  on  proof  of  the  said  Empe- 
ror's title  (not  questioned  by  the 
croDin,  or  otherwise)  to  the  d^ 
ceased's  effects,  on  behalf  of  the 
national  treasury,  by  the  Mahome- 
dan  law.    Re  Beggia,  deceased. 

Pa^e  340 

3,  Administration  granted,  limited  to 
certain  purposes,  of  the  goods  of  a 
party  deceased,  until  his  last  wiU 
(stated  by  the  deceased  himself  a 
fipw  days  before  his  death  to  be  jn 
India),  or  an  authentic  copy  thereof, 
should  be  transmitted  from  India 

'  tp  thb  country.    JBe  Metcalfe  de- 
ceased. 343 

4.  The  widow  is,  usually,  preferred  to 
a  next  of  kin  in  the  ^rant  of  admi- 
pistration :  and,  notwithstanding  her 
having  married  again. 

Adttiinistrations,  upon  what  prin- 
ciple only,  granted  to  a  creditor — 
can  only  be  failing  any  other  repre- 
^ntative — a  next  of  kin  being,  aUo^ 
a  creditor,  a  reason  against  his  be- 
ing preferred  in  a  contest  for  the 
administration,  either  with  the  wi- 
dow or  any  other  next  of  kin. 
Webb  ▼.  Needham.  4^4 


SS6 


ANSWERS. 


ADULTERY. 

&e  Answers,  1. — ^Citation^S. 

1 .  The  wife's  incontinence  in  her  single 
state  is  not  pleadable,  in  the  first 
instance,  by  the  husband,  in  a  suit 
for  a  separation,  i  mem&  et  thoro, 
by  reason  of  adultery,  against  the 
wife.    Perrin  v.  Ferrin.     Pa^e  1 

2.  Adultery  is  (mw,  vnqueOionaUy) 
pleadable  by  the  defendant  in  a  suit 
for  restitution  of  conjugal  rights, 
and,  if  proved,  will  found  a  sen- 
tence of  divorce.     Best  v.  Best. 

...  411 

3.  Adultery  of  tlie  wife  held  to  be 
proved;  but,  under  the  circum- 
stances, and  by  reason  of  the  hus- 
band's acquiescence,  or  other  mis* 
conduct,  not  to  entitle  him  to  a  sen- 
tence of  divorce.  Ilnd.  436,  et  «q. 

AFRDAVm 
See  EvinsNCE,  9. 

ALTERATIONS,  IN  A    ' 
CHURCH. 

See  Faculty. 

ALTERATIONS,  IN  A  WILL. 

See  Inst&uctions,  2. 

Alterations  written  by  the  testator  in 
pencil  on  the  margin  of  his  will, 
held  to  be,  in  themselves,  delibera- 
ttre-*also  held  not  to  result  from 
the  facts  pleaded  that  the  testator 
was  prevented  from  rendering  them 
final  oy  any  extrinsic  circumstance — 
consequently,  allegation  propound- 
ing such  alterations,  rejected.  La- 
vender v.  Adams.  406 

ANSWERS. 

1.  In  criminal  suits  the  defendant's 
answers  upon  oath  may  not  be  re- 


APPEAL. 

quired,  even  to  those  heads  or  po- 
sitions which  are  not  in  themselves 
cuminatory :  and  (though  may  be) 
seldom  ore,  required  to  such  heads 
or  positions,  in  those  doil  suits,  as 
of  divorce  by  reason  of  adultery,, 
and  the  like,  which  are  founded  on 
criminal  imputations.  SchuUess. 
ffodffon,  .  Pages  105.  1 1 1 

^.  Personal  answers  were  twofold — 
being  to  be  had,  in  certain  causes, 
on  special  application,  from  the 
proctor  in  the  cause  as  well  as  from 
the  principal.    Durant  v.  Durant. 

llQ,etseq. 

ANSWERS,  DECREE  FOR. 
See  Process. 

APPEAL. 
See  Attentats,  1.— Inhibition. 

1.  In  appeab  from  grievaaccni,  the 
ba^ds  of  the  Court  are  not  tied  up 
till  the  service  of  the  inhibiuon; 
unless  the  Court  has  tied  up  its  own 
hands  by  deferring  to  the  appeal. 
Chichester  v.  Dossal.  ^  1 

2.  Either  lapse  of  ume,  or  acquies- 
cence in  the  sentenoe  appealed  from 
{i  fortiori  both)  perempts  all  right 
of  appeal.    Sehultes  v.  Hodgson. 

105 

3.  An  appeal  only  su^ends  the  sen- 
tence appealed  from,  does  not  ren« 
der  it  a  nullity.  Hence  the  statute 
3. Geo.  4.  c.  75.  (which  passed  after 
a  sentence  of  the  Consistoiy  Court 
of  London  pronouncing  a  marriage 
nuU  and  void,  by  reason  of  mino« 
rity  and  want  of  consent  under 
£6  Geo.  2.  c.  S3,  though  pending 
an  appeal  from  that  sentence)  held 
by  the  Court  of  Arches  in  no  de- 
gree to  affect  the  question  of  such 
marriage,  Blyth  formerly  Soden 
s.Blylh.  312 


JTTEHTJTS. 

4»  Rom  the  ggcial  #f  m  royal  pecu- 
liar the  appeal  lies,  at  once,  to  the 
Delegates.    MiUer  t.  Blaomfidd. 

ARCHES,  COURT  OF. 

Qmrnirt,  whether  empowered  in  aoy 
case  to  prooounce  a  sentence  of  de- 
position or  deprivation  ?  Sounder 
T.Dmei.  ^1 


BISHOP. 


557 


8.  Inhiikio  tune  tantum  operaiuf 
Rectum  atteniatorum,  quondo  ed 
canonical  Paga  23|  24,  n. 

3»  Regular  coarse  for  procuring  the 
revocation  of  attentats,  by  a  sepa^ 
rate  proceeding,  civil,  or  criminal, 
gainst  the  Judge  d  ftio.  Luke  v. 
tUher.  25,  n. 


ARTICLES. 

}.  In  proceedings  by  articles^  the  ar- 
ticles must  be  brought  in  on  the 
court'day,  immediately  subsequent 
to  that  upon  which  the  defendant 
has appeared\znd  being  so  brought 
in  mu3t  contain  the  charge,  and  the 
whole  chai|;e.  Schultes  v.  Hodg" 
'  son.       "  321 

(2«  Additional  articles,  however,  un- 
der circumstances,  may  be  admit- 1 
ted  in  criminal  suits,  but  not  such 
as  contain  new  criminal  charges ;  or 
even  advance  collateral  facts  and 
circumstances,  in  proof  of  articles 
of  the  original  set,  directly  crimi* 
natory*  Jbid.  31S,  et  seq.  Stone's 
case.  319 

ARTICLES  OF  RELIGION. 

Proceedings  against  a  clergyman  for 
advisedly  maintaining  doctrines  re- 1 
pugnant  to.    Stone^s  case^    32 1,  n. 

JTTENTJTS, 

See  Appeal,  1. 

1,.  Steps  taken  by  the  Judge  d  quo  on 
the  same  court-day,  but  aner  an 
appeal  entered — and  subsequent 
thereto,  but  prior  to  service  of  the 
inhibition — and  subsequent  to  even 
the  service  of  the  inhibition  (the 
'  appellant  not  being  founded  in  his 
first  appeal)  held  to  be  no  attentats, 
Chichester  v.  Donegal.  22 


ATTESTATION  CLAUSE. 

1.  The  presumption  of  law  uagainsi 
a  testamentary  paper,  with  an  attes- 
tation clause,  but  unsubscribed  bj 
witnesses — ^it  b  a  slight  presump- 
tion ;  but  must  be  rebutted  by  some 
extrinsic  circumstances,  in  order  to 
the  paper  being  pronounced  for* 
Beaty  v.  Beaty.  164 

2.  Doctrine,  ancient  and  modem,  of 

courts  of  probate,  with  respect  to 

testamentary  papers,  furnished  with 

attestation  clauses,  but  in  fact  un« 

attested*  lUd,  n. 

BANNS. 

1«  A  marriage  anntdled  by  reason  of 
undue  publication  of  banns — ^'Au- 
gustus Henry  Ednvard  Stanhope'' 
being  described  as  *^  Edward  Stan- 
hppe^'  only.    Stanhope  v.  Baldwin. 

93 

2.  Marriages  bj^  banns  prior  to  3  6. 4. 
c.  75.  null,  in  themselves,  by  rea- 
son of  undue  publication  of  banns, 
are  not  rendered  valid  by  that  act. 

94,  n* 

3.  A  marriage  annulled  by  reason  of 
undue  publication  of  banns — the 
name  of ''  Augusta*'  being  inserted 
between  ^'  Sophia,"  the  wife's  oni^ 
baptismal,  and  her  simame*  Green 
V.  DaUm.  289 


BISHOP. 

Se^  Deprivation. 


W8      CALLING  IN,  &c. 

BONA  NOTABILIJ. 

1.  QuuBrBf  M'hetber  any  chancellory 
commissary^  official^  or  the  like, 
can  be  permitted  to  put  the  execu- 
tor, or  one  entitled  to  administra- 

.  tion  of  the  efFects,  of  a  party  dying 
within  bis  diocese,  Sic.  upon  proof, 
olhermse  than  by  oath  in  kis  own 
court,  of  such  party  having  left 
bona  notabilia,  &c.  before  requir- 
ing probate,  or  administration  iq 
the  Prerogative  Court.  Chase  v. 
ToTfge.  Pa^e  336 

42*  Quare,  mrhether  the  mere  holder 
of  a  will,  moTiished  to  bripg  it  in 
at  the  st|it  of  one  entitled  to  adini- 
nistration  with  that  will  annexed, 
has  any  right  ta  insist  on  proof  of 
bona  notabilia f  in  the  first  instance^ 
and  prior  to  bringing  in  the  will. 
Brown  v.  Coates.  345 

6.  Allegation  of  bona  notabilia,  held 

'  to  be  established  sufficiently  to 
fband  the  jurisdiction  df  the  Pre- 
rogative Coyrt.     Jiid.  347 

BRAWLING. 

Brawling  in  a  church,  penalty  of,  iin- 
.    der  5  &  6  Edw.  6.  c«  4. — Conduct 

of  defendant  held  to  amount  to. 

Clinton  v.  Hatchard.  96 


CALLING    IN   A    PROBATE,    pE 
•  LETTEKS  OF  ADMINISTRATION. 

• 

J .  The  attornies  of  an  executrix^  hav- 
•  ing  withdrawn  from  the  suit,  after 
propounding  an  alleged  will,  and 
suffered  a  next  of  kin  to  take  ad- 1 
ministration,  will  not,  under  cir- 
cumstances, bar  that  executrix, 
from  calling  upon  the  next  of  kin 
to  bring  in  the  administration,  and 
re-propounding  the  alleged  will. 
yVoaer  v.  Cox,  Si  1 9 


CAPACITY. 

2,.  If  a  next  of  kiu  calla  id  a  probate 
of  a  vrill  ODce  taken^  though  in 
commoD  forai)  and  puts  the  execu- 
tor on  proof,  per  testes,  of  his  vrill, 
he  does,  it  at  the  peril  of  costs, 
Evans  v.  Knight  and  Moore,  229- 
Bell  V.  Armstrong.         Page  365 

S.  A  n^t  of  kin  who  has  acqui- 
esced in  probate  taken  in  common 
form,  and  has  even  received  a  le- 
gacy due  to  him  as  under  a  will^  is 
still  at  liberty  to  call  in  such  pro- 
batOj  and  put  the  executor  on  proofs 
per  testes,  of  that  identical  will— 
first  bringing  in  the  legacy  so  re- 

'  ceiveid.     Beli  v.  Armstrong.    365 

CANCELLATION. 

1.  If  a*  testamentary  paper  be  can- 
celled, law  infers  the  revocation  of 
it,'  unless  it  can  clearly  be  shewn, 
first,  that  it  once  existed  as  a  fi- 
nished mil,  secondly,  that  the  tes- 
tator adhered  to  it,  throughout,  in 
mind  and  intention,  notwithstjiiid- 

.  ing   its  cancellation.      Thynne  v. 
Stanhope.  5£ 

2.  The  cancellation  roust  be  done 
animo  revocandi,  to  operate  as  the 
revocatjoit,  of  a  wjll.    Ibid-       53 

S.  Cancellation,  when  partial  and 
when  total.  78 

CANONS  OF  1603. 

36th,  p.  103.— 6?d,  p.  73.— 92d, 
p.  337.  — 97th,  p.  24.  — 122d, 
p.  296.  320. 

CAPACITY   (TESTAMEN- 
TARY.) 

See  Evidence,  5. — ^Insanity,  2. 

Alleged  testamentary  capacity,  sus- 
tained, Evans  V.  Knight  and  Moore, 
232— Not  sustained,  Le  ifann  v. 
BonsaL  3^9 


CITATION. 

CAVEAT. 

Notice,  in  the  nature  of  a  cavM, 
against  the  issne  of  an  inhibition, 
entered 'in  the  Arches  Registry,  on 
the  authority  of  the  precedent  in 
Lord  Herberts  case.    Page  23,  n. 

CERTIFICATE  OF  GOOD 
BEHAVIOUR.     , 

A  certificate  of  intermediate  good  be- 
>  haviour  is  requisite,  prior  to  a  sen- 
tence of  sttspensbn  against  a  mini- 
ster bein^    relaxed.      Saunder  v. 
Davies.     Dich  v.  Hudderfardi 

CHIDING. 

See  Brawling. 

CHURCH. 

Alterations  in,  see  Faculty. 
Brawling  in,  see  Brawling. 
Monument  in.  aee  Monument. 

^  « 

CHURCH  RATE. 
See  Rate.  • 

CITATION. 

1.  If  a  party  cited  as  witbm  the  ju- 
risdiction of  an  ecclesiastical  court, 
though  actually  resident  within  ano- 
ther jurisdiction,  appear  and  sub- 
mit to  the  suit,   such  defendant. (a 

,  fortiori  one  cited  to  see  .proceed- 
ings by  such  defendant)  is  bound 
to  the  jurisdiction.  Chichester  v. 
DonegaL  5 

S.  Quare,  whether  a  citation  of  the 
wife  at  the  domicile  of  the  hus- 
band, is  not  sufficient  to  found  the 

V  'jurisdiction  of  the  court,  in  a  suit 
even  of  nullity  of  marriage  against 
the  wife  {d  fortiori  in  a  suit  for  a 

.    separation,  &c.  by.  reason  of  adul- 

.    tery,  or  the  like)  wheresoever  the 


CONCURRENCE.       45d 

wife  may  be  actually  reAdent.  CAi- 
.   Chester  ▼.  DonegaL  .  -        Page  19 

CrrAtlONS,  BILL  OF^ 

1 .  The  bill  of  citations,  23  Hen.  8. 
c.  9,  was  meant  for  the  beneflt  of 
the  subject:— w})ich.  ben^fit^it  hath 
been  uniformly  held  to  provide  for, 
suffieiendy,.  by  giving* parties  cited 
011^  of  their  dioceses,  a  privilege 
of  pleading  to  the  jurisdiction-^ 
consequently  if  a  pa[rty  so  cited, 
onee  waive  that-  privilege,  hj  ap- 
pearing and  submitting  to  the  suit, 
he  or  she  is  t>ound  to  the  juiisdic-* 
tion.  17|  18 

2»  Judges,  when  liable  to  the  penal- 
ties denounced  in  the  bill  of  cita- 
tions.   '  18,  n. 

CODICIL. 

See  Instructions,  2, — ^Revoca- 

•  TION. 

1.  A  codicil  operates  as  the  re^ubli^ 
cation  of  that  will  to  which  it  ap- 
plies ;  and,  consequently,  as  the  re« 
vocation  of  any  intermediate  will* 
Rogers  Y.  Pittis.  31 

2.  A.  dies,  leaving,  by  will,  his  wife 
,  B.  sole  executrix  and  universal  le- 
gatee.     A  'codicil   to   A.'s  willy 
found  after  B.'s  death,  may  be  pro« 
pounded  on  behalf  of  a  legatee, 

,.  on  3**8  executor  refusing  to  take 
administration  of  A.'s  effects  (left 
unadministered  by  B.)  with  his 
will,  and  such  codicil,  annexed. 
Dickenson  v.  White.  490 

COMPARISON   OF   HAND- 
WRITING. 
See  Hand-w&itino. 

CONCURRENCE. 

Concurrence  of  witnesses,  effect  of, 
what-^and  what,  when  it  savours 
of  preconcert.  S04 


Mo 


COSTS. 
CONDiDIT. 


CRUELTY. 


Evideoce  takea  upon  a  cofiiidii 
stated,  and  minutely  eamined* 
Saph.v.A(lcifisc^.  Page8lS4 — 206 

CONDONATION  (CX>NSTRUC. 
TIV]^  OF  ADULTERY. 

ForgiTenesfl  of  adultery  may  be  col- 
lected frpm  facta  and  circumstanoes, 
so  as  to  bar  the  husband  from  his 
light  of  divorce.  Bat  v.  Best, 
411.    Sarik^i  aue^  9ee  413,  u^ 

CONFIRMATORY  FACULTY. 
See  Faculty. 

CONJOINT  WILLS. 
See  MuTVAX*  Wills. 

CO^TTEMPT. 
See  Costs,  6. —  Process,   Sbb^ 

▼  ICB   OF. 

Imprisonment  for  a  contempt  is  nei- 
dier  in  the  discretioUi  nor  terminable 
at  the  pleasure,  of  the  ecclesiastical 
Judge,  by  whom  the  party  is  pro- 
noupced  in  contempt.  Barlee  v. 
Barlee.  300 

COSTS. 
See  Callino  in  Pbobate,  &c.  2. 

1.  Parties  setting  up  a  will,  and  Ail- 
ing t9 -establish  its  authenticity,  are 
liable,  on  thai  ^ound  merely^  to  a 
condemnation  m  costs  of  the  suit. 
Soph  ▼.  Atkinson.  1219 

2«  Paupers,  qutere,  whether  not  liable 
to  payment  of  (mts.  Le  Mann  v. 
BonuU,  d99«  At  any  rate,  a  pau- 
per, so  admitted  in  the  middle  of  a 
suit,  may  be  condemned  in  costs  up 
to  the  time  of  his  being  admitted 
pauper.   Filewoodv.  Causm.  266 


S.  If  a  party  coinimilflei^  for  non-pay- 
ment of  costs  under  an  erroneam 
process,  be,  thereiqton,  released,  tbe 
Court  is  bound,  at  die  application 
of  die  party  to  whom  they  are  siill 
due,  to  isdue  a  new  monition  for 
payment  of  such  costs.  Austen  ▼• 
Bugger.  Page  307 

4.  The  obligation  to  pay  costs  pur- 
suant to  a  monition  for  paymei^ 
may  not,  under  circumstances,  be 
dispensed  with,  by  the  party  to 
whom  tbey  were  due  having  boaad 
himself  to  wait6  tbem,  by  an  in- 
strunient  executed  ofut  t>i  Court. 
Coates  Y.  Brown.  345 

5.  In  taxing  codtf  the  ^zpence  of  the 
monition  for  payment  is  always 
added ;  and  if  not  obeyed  in  the 
first  mstance,  the  fur^er,  conse- 
guent,  expenceis  necessarily  UX\  on 
die  party  whose  neglect  or  refiisid 
to  obey  in  the  first  instance  occa- 
sioned them.    Ibid.  351 

6.  Parties  put  in  contempt,  and  as 
against  whom  proceedinga  in  a  suit 
are  had  infonam,  merely,  maybe 
condeamed  in  costs  of  that  sui^ 
whether  it  be  a  criaainal,  or  only  a 
civil  suit.  Foster  v.  Foster.  4SQ. 
Bridgwater  v.  Crutchky.       ^  480 

7.  The  Court  is  bound  to  reject  a 
petition  with  costs,  on  which  the 
suitor  has  prayed  to  be  heard,  upon 
in^i^cieni  grounds.  Thomas  v. 
Maud.  481 

CREDITOR. 
See  Ai)ministbation,4. — Intbn- 

TOBY,  4* 

CRUELTY. 

1.  Suit  by  the  wife  for  a  divorce  bj 
reason  of  the  husband^s  cruelty — 
complaint  dismissed — and  upon 
what  grounds.    Best  v.  Best.  411, 

et  seq. 


DEFERENCE. 


^4  A  wife^to  oblMB  a  di^Moe  byirea-t 
son  of  the  hmhuu^B  aemlityj  isi 
boilBd.to|MwIiii  iUtreatmenl  of 
Iwr  nod  merited  or  ft^OYok/bihyher' 
awoL  miaeosdML    JBm  v.  Bei^# 

P^  423 ' 

I>£CLARATIONS  OF  AL 
LEGEO  TESTATORS. 

Pleaded,  and  effect  of.     55,  56. 135. 

161 

DECLARATIONS  OF  WIT^ 

NEsses. 

5ee  Evidence,  U. 

.    DECREE  FOR  ANSWERS 
See  PBOOfiss. 

DECREE  TO  SEE  PROCEED- 
INGS. 

'].  In  a  suit  of  nullity  of  marriage  a 
**  decree  to  see  proceedings"  may 
issue  at  the  instance  of  the  wife,  the 
defendant^  against  persons,  presump- 

'  five  beirSy  in  succession,  of  the  bus- 
band,  the  plaintiff,  in  the  event  of 

*  his  marriage  with  the  defendant, 
sought  to  be  impugned  in  the  suit 
being  pronounced  null  and  void. 
Chichester  V.  Donegal.  7 

2.  Nature  and  effect  of  a  decree  to 
see  proceedings,  what    Ibid.     10 

DEFAMATION. 

1«  CUuere,  whether  a  party  can  be 
cfntitled  to  sue  or  defend  as  a  pauper 
in  a  defamation  cause  i  Clifford  v. 
Mabey.  124 

2.  Suits  of  defamation,  nature  of. 
Jbid.  125 

DEFERENCE 

Of  the  Judge  d  quo  to  an  appeal.  See 
pages  21, 22,  and  notes. 


DOMiaL. 

DBLBBATIS. 
Se^  M*U^Mi9  4. 


^61 


See  Evidence,  3.  6.  &c« 

DEPRIVATION. 

1.  Clerks  ia  holy  ordera  IfMmio,  for 
what  offimtoai  Page  296 

2«  No  setHenoe  of,  or  of  deposMon, 
lo  be  piMOUMBed i.bttt  by  iho'bi- 
shop.  Sounder.  v«  Ikuks^  49 1  • 
Sume*€  case.  SiO,  o. 

DESTRUCTION  OF  A  WILL. 

The  unaotborized  deatmclSon  of  a  will 
will  not  prevent  the  Coort  from 
pronouncing  for  if,  insubstmce  and 
effect,  prodded  its  contents  are 
ascertainable.  Foster  r^  Foster.  46% 

DISPOSITIVE  PART  OF  A 
WILL. 

1.  In  determining  tlie  probabilUy  of 
any  will  being  the  act  of  an  alleged 
testator,  the  Court  looks  mainly  to 
the  dispositions  made  by  it.        168 

2.  Dispositite  parts  of  two  alleged 
wills  stated  widi  this  view,  and  ex- 
amined in  detail.  Soph  v.  Atkin' 
son.  l68.  178.    Evans  v.  Knight. 

237. 239 

DIVORCE. 

For  adultery,  refused  by  reasoO'  of 
implied  condonation,  &c.  on  part 
of  the  husband,  see  Adultbat,  3« 
Condonation. 

For  cruelty,  sued  for  by^  but  refused 
to  the  wife»  her  complaint  being 
held  to  be  disproved,  seeCaVKi^ 
TY,  1,  2. 

DOMICIL. 
iSee  Citation,  2. 


tMK 


EVIDENCE. 


EVlDfiNCE: 
See  Pboof* 


1.  Witnesses  depodnf^  in  support  of  a 
transaction  are  liable  to  a  deduc- 
tion from  their  credit,  in  proportion 
to  the  probable  strength  of  their 
inducement  to  support  it :  a  direct 
pecuiuikrj  interest  in  the  event  of 
the  suit,  of  the  smallest  amount  in 

.  value,  would  go  to  their  competemy, 
that  isy  would  preclude  them  from 
being  witnesses  at  alL     S(q>h  v. 

.     Athinum.  P^g^  1B4 

2.  What  comes  from  a  witness  whose 
,  ^en^a/ character  is  strong^  shaken^ 
;    requires  strong  corroboration  to  en- 

titf^  it  to  belief.     Ibid.  187 

3.  Depositions  taken  in  writing,  how 
preferable,  in  some  respects/  to 
examinations  hadj  viv&  voce,  in  open 
Court,    ibid.  195 

4.  Circumstances  may  come  out;  in 
evidence '  with  greater  effect  from 
not  having  been  stated  in  plea;  or^ 
on  the  contrary,  they  may  give  rise 
to  a  suspicion  of  the  whole  extra 
articulate  matter  being  a  mere  after 
thought  between  the  party  and  the 
witness.     Ibid.  200 

'5.  The  evidence  of  a  witness,  under 
circumstances,  taken*  air  rejected,  on 

*  the  score  of  a  cbntingent  interest 
in  the  event  of  the  suit,  although 
the  witness  was  not  absolutely ^ecf 
with  a  knowledge  of  it  at  the  time 
of  her  examination.  Knight  v. 
Etofis.  935 

6.  The  degree  of  evidence  necessary 
to  substantiate  any  testamentary  act 
depends  very  greatly  on  the  cha* 
racter  of  the  act  itself.     Ibid.  237 

7.  Evidence  upon  .questions  of  capa- 
city is  commonly  contradictory, 'Sind 
why — ^ao  far  as  it  goes  to  mere  opi- 
nion (unless  it  be  that  of  profes- 
sional men  of  eminence,  p.  244.) 


the  Court  is  accustomed  to  rely  bAt 
little  on  such  evidence ;  but  will  form 
its  own  judgment  from  facts,  and 
from  the  conduct  of  parties  about 
the  deceased  at^he  time.  JEaans  v. 
Knight.  Page  239 

8.  The  deposition,  under  cvcum- 
stances,  may  be  received  of  a  wit- 
ness, who  has  neither  signed  it,  nor 
been  repeated,  nor  been  examined 
upon  the  interrogatories  of  the  ad- 
verse party.     Ibid.  240 

9*  If  probate  of  **  s^ed^  instruct 
tions"  be  granted  in  common  form, 
upon  a.special  affidavit  of  the  soli- 
citor f^ho  took  them,  a  next  of  kin, 
calling  it  in,  after  the  death  of  the 
aolicitor,  and  puttings  the  executor 
on  proof  .per  ^e^^es  of  the  ''  instruc- 
tions,'' is  not,  at  the  same  time,  en- 
titled to  insist,  on  sudi  special  affi' 
davit  of  the  solicitor  being  dis- 
carded, altogether,  as  evidence  in 
the  cause.     Ibid.  '  251.  3 

10.  A  witness  who  has  been  repeated 
and  dismissed  long  anterior,  may 
not  always,  or  as  mere  matter  of 
course,  be  examined  upon  articles 
of  a  plea  which  ^he  had  not  been 
designed  to  at  the  time  of  her  pro- 
duction, and  consequently  had  not 
been  examined  upon,  in  the  first  in- 
stance.    Wilkinson  v.  Dalion.  32Q 

11.  A  witness  sliall  be  compelled  to 
'  answer  as  to  whether  he  is  or  is  not 

responsible,  in  some  way,  for  the 

.  party's*  expences,  in  whose  behalf 

hie  is  examined,  expHcitly.    Hudson 

V.  Beauchamp.  352 

12.  The  credit  of  a  witness  in  any 
suit  may  be  impeached  by  shewing 
him  to  have  made  statements,  con^ 
irary  to  what  he  has  sworn,  out  of 
Court.     Locke  v.  Denn,er.        360 

\S.  Of  certain  witnesses,  in  certain 
causes,  every  circumstance  lioweVe^ 
slightly  and  collaterally  only  afffct- 


EXCEPTrVE  ALLEGATION. 

. 'ing  die  credit^  maj  fairly  be  plead- 
ed.    Locke  V.  Denner.     Page  36 1 

14.  If  instjmctions  are    propounded, 
,  the  writer   of  which,  a  solicitor^ 

dies  before  his  examination  can  be 
<  takef)  dfion  the  allegation  propound- 
'  ing  tfaem^  the  Coart  will  prestme 
«  the  allegation  to  have  been  drawn 
up  pursuant  to  such  Solicitor's  ad- 
vice, and*  that  his  eiridence,  if  taken 
'   upon,  would,  in  the  main,  have  sus- 
tained the  .allegation.  But  the  p^rty 
propounding  the  instructions   can 
neither  be  permitted  to  .plead,  nor 
would  derive  any  benefit  from  pLead«f 
ing,  that  '^  a  copy  of  the  allegation 
propounding  the  instructions   bad 
been  submitted  to  the  solicitor^  and 
returned  by  him'*  indorsed,  "settled, 
and  approved/'  annexing'  moreover 
.    such  draft  allegation  itself,  so  in- 
dorsed, to  the  plea.   Popple  v.'  Cm- 
nisoh.  382 

15.  Particeps  criminis,  in  a  cause  of 
adultery,  evidence   of,  how  receiv- 

'    able.     Best  v.  Best.  437, 438 

16.  Jn  re  lupanari,  testes  lupartoj-es 
udmitteritur.    Ibid*  437 

EVIDENCE  OF  HAND- 
WRITING. 

Set  Hamd-Writing. 

-..■  ... 

EXCEPTIVE  ALLEGATION. 

The  adnussion  of  an  exceptive  allega* 
tion  may  be  suspended  till  the  hear- 

^  ing  of  the  principal  cause,  when 
the  Court  will  permit  evidence  to 
be  taken  apon>  or  will  finally-  reject 

•  it,  according  as  it  then  appears  that 
the  credit  due  to  the  witness  attack- 

•  ed,  is,  or  is  not,  essential  to  a  right 
,    decision  upon  the    merits  of  the 

principal  cause.    Evans  v.  Knight, 

13S 

VOL.  I*     .      .  •  ... 


PRAUD. 


56^. 


EXECUTORS. 

See.  Inventory. 

The  executors  of  an  administrator  may 
be  called  upon  for  an  inventory  and 
account  of  the  intestate's  effects. 


Ritchie  v.  Rees. 


Page  144 


EXHIBITS. 


Some  latitude  ia  allowable  in  ^all  raits 
with  respect  to  pleading  exiiibits. 

.      .  325 

FACULTY. 

See  Monument. 

Qmxret  whether  the  ordinary  is  abso- 
lut^ly  barred,  ia  the  exercise  of  his 
discretion,  from  granting  a  faculty 
confirmatory  of  certaifi  alterations 
made  ju  a  parish  church,  by  rea*> 
son  of  any  mere  omission  of  legal 
form  in  the  publication  of  notice  of 
the  Vestry,  at  which  such  alterations 
were  resolved  upon  by  tiie  paridi^ 
and  the  <5b«irchwardens  were  em- 
powered to  make  them.  Thomas 
v;  Morris.  47Q 

FEME  COVERT. 

The  will  (so  styled)  of  a  married  wo- 
man (without  any  special  authority 
to  make  a  will)  is  a  mere  nullity ; 
and  administration  of  her  effects 
must  be  committed  and  granted  to 
her  husband.    Steadman  v*  Powell. 

59 

FINDING. 

Inferences  in  favour  of  alleged  wills, 
or  the  contrary,  from  the  place  and 
circumstances  oi  findings  53.  13Q. 

I(i4.  409.  4^6.  493 

FRAUD. 

See  Pleading,  1. 
o  o 


J64   IMPERFECT  PAPERS. 

GOOD  BEHAVIOUR  (CERTI- 
FICATE  OF.) 

See  Cbstificate. 

HAND-WRITING. 

]•'  Evidence  of  haud^wriliog,  ffeneral 
doctrine  with  respect  to.  Soph  ▼. 
Jtkimon.  Paga  212. 219 

2*  An  alleged  will,  the  validitj  of 
which  is  denied,  cannot  be  proved 

-  by  mere  evidence  to  the  hand-wfit" 
ing  of  the  party  whose  alleged  will 
itis.     Ibid.  213 

3.  Evidence  of,  by  comparison  of 
hands,  clearly  admissibfe,  at  least  in 
Ecclesiastical  Courts — may  even  be 
the  beU  evidence.    2 14^  €^  seq.  360 

HUSBAND. 

$eeFl^1C£CoVERT^MAftRIAOB,3. 

IMPERFECT  PAPERS. 
See  Attestation   Clause. — In- 

STBUCTIOKS.    —  UmBXECUTED 

Will- 

I.  A  testamentary  paper,  which  is 
neither  a  finished  will  in  itself,  nor 
proved  to  have  been  such  in  the 

.  deceased's  apprehension  of  it,  is  of 
BO  effect — ^it  appearing  that  the  de- 
ceased had  full  time  and  opportu* 

.   nity,  if  he  had  thought  proper  so  to 

.  do,  to  have  rendered  it  a  finished 
will.  Roose  v»  MoiLlsdale.  129 

2..  The  sudden  death  of  an  allefged 
testator,  taken  per  se,  b  not  suffi- 
cient to  entitle  inchoate  and  in- 
complete testamentary  papers  to 
probate :  it  must  further  be  shewn 
that  they  were  in  progress  towards 

'  completion  at  that  time,  so  as  to 
warrant  an  inference,  that  the  testa- 
tor was  prevented  from  completing 
them  by  that  event  alone.  Warbur- 
ton  V.  Burrows^  383.  Antrobus  and 


INSTRUCTIONS. 

B^h  V.  Nqwfi,  309.  LuvcMkrv. 
Adanu.     .  Pi^e406 

INHIBITION. 

See  Appeal,  1. — Attentats,  lp2. 

Notice,  ia  the  nature  of  a  ^y^^ 
against  the  issue  of  an  inhibitioa 
entered  in  the  Ai^cbes  Registry, 
upon  the  authority  of  a  precedent 
in  Lord  Herbert's  case.  Chiches' 
ter  v»  D^on^L  23^  n* 

INSANITY. 
See  Capacity* 

1.  A  will  partially  defaced  by  a  tes- 
tator whilst  of  unsound  mind,  is  to 
be  pronounced  for  as  it  existed  in 
its  mtegral  state,  that  being  ascer- 
tainable. Scruby  and  Finch  v. 
Fordkam.  74 

2f*  If  a  testator  of  impeached  sanity 
Ao  some  act  as  with  relation  lo  his 
will,  whose  state  of  mind,  at  the 
time  of  doirig  which,  there  is  no* 
thing  to  evidence,  e^unde,  his  ra- 
tionality at  such  time,  or  the  con- 
trary, is  to  be  inferred  from  dmt  of 
his  act     Ibid.  74 

3.  Partial  insanity  may  invalidate  a 
ynW  which  can  be  traced  up  to,  and 
be  inferred  to  have  proceeded  di- 
rectly from,  such  partial  usanity. 
Dew  V.  Clark.  279.  See  Green- 
wood^s  case,  (in  notis)  p.  283^ 

INSTRUCTIONS. 

1 .  '^  Instructions  for  a  will,'^  so  head- 
ed and  indorsed,  and  how  imperfect 
soever  in  themselves,  if  proved  to 
have  been  signed  by  a  deceased  (even 
many  years  before  her  death)  with 
intent  to  render  them  operative,  pro 
tantOy  in  the  event  of  her  dymg, 
without  doing  any  further  or  other 
testamentary  act,  are  entitled  fo 
probate.    Popple  v.  Cwdtonm   377 


^f« 


INVBNTOftY. 

A  letter  of  '<  instmctions*'  wiitten 
by  the  deceased  to  his  solicitor  re- 
spectiog  certain  alterations  to  be 
made  in  his  will,  two  months  before 
liis  death,  propounded  as  a  codicil — 
allegation  rejected — ^it  being  held 
that  such  letter  did  not  argue  the 
deceased  to  have  fully  made  up  his 
mind  as  to  the  proposed  alterations 
even  at  that  timp ;  and  that  if  it 
ilid,  still,  that  the  pcesumption  of 
abiindoiiment  arising  from  a  lapse 
of  two  months  without  ^ny  act 
4k>ne,  was  not  effecta«liy  rebutted 
by  the  fuels  pleaded*  Antrobus  and 
£lQQih  .y.  Uqfean.  Page  399 


INTEREST  (CAUSES  OF.) 

in  causes  of  interest^  both  cases  be- 
ing disclosed,  it  is  advisable  that 
each  party  abouM  admit  so  much  of 
the  other's  case  a»  he  may  (the 
whole  i^  he  may)  consistently  with, 
and  without  prejudice  to,  his  own 
case.  Thomas  v.  Maud  and  Pick" 
well.  334.  See  also  481  and  462, 
mmI  ttoles. 

INTERESTED  WITNESSES. 

See  EriDENGE,  1. 5. 11. 

INVENTORY. 

U  An  inventory  and  account  may  be 
4ispen8ed  with  by  the  Court,  if  not 
applied  for  till  after  so  long  a  pe* 
riod,  that,  in  conjunction  with  cir- 
eumstauces,  it  amrds  a  wasonable 
presumption  of  the  deceased's  es- 
tate having  been  fully  administered 
and  dispiMed  of.  Ritchie  v.  Rees 
aud  Rees,  144 

^.  Law  has  fixed  no  time  certain,  as 
that  within  which  an  inventory  and 
account  must  be  sued.     Ibid.    146 

3.  Administrators  (especially  creditor 
administrators)  are   bound  to  ex-  I 


JURISDICTION.     MS 

hibit  imrentories,  See.  even  though 
uncalled  for.  Ritchie  v.  Jiees  and 
Rees.  Page  15^ 

4.  The  executors  of  a  deceased  arfmt- 
nistrator  (and  so,  not  the  personal 
representatives  of  the  first  deceased, 
the  intestate)  may  still  be  calle4 
upon  for  an  inventory  and  juroount 
of  the  intestates  effects,  upon  a  rea- 
sonable presumption  being  raised 
that  any  part  of  such  emcts  has 
IrawUed  into  theur  banda.  158 

IRISH  MARRIAGE,  {Fact  of.) 
HowproveaUe,  seeMAEsiAox,  t. 

IRRATIONAL  ACT. 

See  Insanity. — Oblitebat^ok* 

An  act,  under  circumstances,  may  be 
deemed  trraltoiia/,  which  is  capable 
of  no  assignable  reason.  Scruby  v. 
Fordham.  91 

IRREVOCABILITY. 

L  The  irrevocabiUty  of  an  instrvment 
propounded  as  a  will,  destroys  its 
very  essence  as  a  will,  and  converts 
it  into  a  contract,  a  species  of  in- 
strument over  which  testamentary 
Courts  have  no  jurisdiction.  Ugb* 
son  V*  Blackburn.  878,  9 

2*  If  a  man  make  hb  last  will  and 
testament  irrevocably,  yet  he  may 
revoke  it.     Ibid*  879>  n. 

JURISDICTION. 

«SeeBoNA  Notabilia^  1,  2,3. — 
Citation,  1,  2.  —  Citations, 
Bill  of,  1. 

1.  The  Court  of  Prerogative  has  no 
jurisdiction  over  royal  wills,  or  to 
grant  administration  of  the  effects 
of  a  sovereign  dying  intestate. 
**  Motion  in  the  goods  of  his  late 
Majesty.''  255 

0  0  2 


566 


JUEGAcnr. 


£•  Jurisdiction  of  the  testameiMary 
Courts  of  the  two  archbishops, 
what.  "  Motion  in  the  goods  of 
hU  late  Majesty."  rage  266 

KING'S  PROCTOR. 

1.  An  application  to  the  Court  for 
its  process,  calling  upon  his  Ma- 
jesty's proctor  to  see  a  testamentary 
paper  of  his  late  Majesty  pro- 
pounded and  proved,  rejected,  and 
upon  what  principles.  '<  In  the 
goods  of  his  late  Majesty  J' 

255,  per  tot. 

2*  The  King's  proctor  is  a  mere  law 
agent  of  his  Majesty,  to  protect  the 
interests  of  the  crown,  and  cannot 
be  made  a  defendant  so  as  to  bind 
the  Sovereign  in  any  matter  touch- 
ing his  personal  rights,  270*  Sup* 
posed  precedents  for  his  being  so 
made,  stated  and  refuted.      £71,2 

KIN,  NEXT  OF. 

iSe^  Administratiok,  4. — Call- 
'    INO  IN   Pkobate,  2,  3. — Le- 
gacy. 

Next  of  kin,  as  such  merely,  are  en- 
titled to  call  for  proof,  per  testes, 
of  any  deceased's  will  not  already 
so  proved  (and  to  some  extent,  as 
against  them)  of  common  right. 
Bell  V.  Armstrong.  372 

LECTURER. 

No  person  can  be  a  lecturer,  though 
elected  by  the  parish,  without  the 
rector's  consent — unless  there  be  an 
immemorial  custom  to  elect  with- 
out his  consent.  Clinton  v.  Hatch- 
ard.  103 

LEGACY. 

See  Calling  in  Probate,  &c.  S. 

A  next  of  kin  who  has  received  a 
Irgucy  as  under  a  will  of  which 


,,  MQWmOJT. 

pirob&te has  been. trictta  Inccmftnoci 

form,  musit  bring  in  such  legacy  to 
the  registry  of  the  Qourt,  before,  he 
Can  be  permitted  to  put  the  exe- 
cutor on  proof,  per  testes,  of  ijhat 
wilL     Core  v.  Spencer,  S^c*  in  notis. 

Page  374 

MARRIAGE. 

1.  A  marriage  in  Ireland  between  par- 
ties held  to  be  proved  by  circumr 
stantial  evidence;  and  administni- 
tion  of  the  wife's  effects,  thereon, 
decreed  to  the  husband.  T1ie  al- 
leged nullity  of  such  marriage,  oa 
account  of  its  celebration  by  a  po* 
pish  priest,  held  to  be  not  proved. 
Steadman  v.  Powell*  -    49 

2.  *^  Semper  prmsumiiur  pbo  matrix 
monio,"  u  presumption  not  always 
repelled  by  (lie  marriage  havii^ 
been  a  clandestine  one.    Ibid*    65 

3.  Where  one  whose  interest  as  a  hus- 
band is  denied,  has  proved  a  fact 
of  marriage,  the  burthen  of  proving 
its  alleged  nullity,  xeats  with  the 
other  party,  the  party  aeCting  it  up 
in  plea.     Ibid.  65 

4.  A  marriage  by  licence  deemed  mil 
and  void  linder  26  G.  2.  c.  23,  by 
reason  of  minority  and  want  of  legal 
consent — a  nullity  held,  under  the 
circumstances,  not  to  be  cured  by 
3  G.  4.  c.  75.  8.  2.  Bridgwater  v. 
Crutchley.  473 

"MINORITY. 
See  Marriage,  4. 

MISTAKE. 

Mistakes  in  a  codicil  corrected. 

468,  n, 

MONITION 

For  costs,  see  Costs,  4,  5. 

To  bring  in  will,  see  Ban  A  Nota« 

BILIA,   2. 


NULLITY  OF  MARRUGE. 

MONUMENT. 

1.  An  allegatioD-^resppiudye  to  arti- 
cles, in  a  cause  of  office,  promoted 
by  the  official  of  a  peculiar  against 
the  defendant,  calling  upon  him,  1st. 

*  tbiinswer  to  '^  having' illegally  set 
up  a  monument  in  a  certain  church 
in  bis  peculiar,  without  a  faculty ;" 

'•  and,  ddly.  to  '^  shew  cause  why  he 
abould  not  be  decreed  to  remove  the 
same'* — pleading,  1st.  that  **  the  said 

.  monument  was  erected  by  leave  of 
the  minister  and  churchwardens;" 
and,  ddly.thaf  the  said  monument, 
instead,  of  injuring  or  disfiguring,  is 
an  ornament  to  the  said  church" — 
admitted  to  proof  by  the  Higb 
Court  of  Delegates.    See  Seager  v. 

,    Bowie,  per  tot.  Page  541 

9*  No  practice  can  legalize  the  erec- 
tion of  n .  monument  without  a  fa- 
culty.    Ibid.  5&4 

MUTUAL  WILLS. 


Mutual,  or  conjoint  wilk  (so  styled), 
irrevocabk  by  either  of  the  {nup- 
posed)  testators,  are  unknown  to 
the  testamentary  law  of  this  coun- 
try— that  is,  are  unknown,  as  mils, 
to  the  law  of  this  country  at  all — 
'  what  effect  soever  may  be  given  to 
.  aoch  instruments  in  equity.  Hobson 
y.  Blackburn.  ^74 1 

NOTICE  OF  VESTRY. 
See  Faculty. 

NULLITY  OF  MARRIAGE. 

;$ee  Banns,  1.8c  2. — Marriage, 

1.  3.4. 

Suits  of  nullity  of  marriage  may  be 
.    brought  (at  least  in  some  cases)  by 
parties  having  interests  in  remain- 
der. .16 


PACPER.  SSI 

NUNCUPATIVE  WILL. 

lO^B  factum  of  an  alleged  nuncupa- 
tive will  requires  to  be  proved  by 
evidence  much  more  strict  and 
stringent  than  that  of  an  alleged 
written  will — in  addition  to  strict 
proof  of  all  the  requisites  to  'the 
validity  of  a  will  of  that  species  (as 
the  <<  rogatio  testium,**  &c.),  under 
the  statute  of  Frauds— to  entitle  it  • 
to  probate.    LeMann  v.  lionsaL 

,  Page  389 


OATH,  ANSWERS  ON. 
See  Answrrs,  1,2. 

OBLITERATION. 

See  Insanity. — Legacy.  •- 

The  obliteration  of  a  legacy  held  to 
be  irrational,  both  in  itself,  and  in 
the  testator's  mode  of  doins  or  per* 
forming  it — consequefdly,  the  legacy 
itself,  in  substance,  pronounced  for. 
Scruby  v.  Fordham.  88. 92 

ORDINARY. 
See  Faculty.— Monument.  . 

PAPERS,  IMPERFECT. 
See  Impervect  Papebs. 

PARI  PASSU. 

In  what  cases  and  causes  parties  must 
proceed,  pari  passu,  unless  by  con- 
sent.    See  482,  and  notes. 

PARTICEPS  CRIMINIS. 

Examined  to  prove  adultery  charged 
upon  the  wife-— evidence'  of,  how 
to  be  received.    Best  v.  Best.  437* 

438 

PAUPER. 

5eeCo8TS|  2.— DefamatioNj^  2. 

A  party's  swearing  himself  not  to  be 


6^ 


PLEADING. 


worth  '5L  after  payment  of  all  his 
just  debtoi  gives  hm  no  inde- 
feasible right  to  be  admitted^  a 
pauper^— the  fact»  if  denied,  nmst 
be  specifically  proved.  Nor  viH 
even  proof  of  that  fact  suffice^  if 
the  party  can  be  figed  Mfith  the  re- 
ceipt of  a  coi^petent  income.  CUf" 
ford  V.  Mabey.  Page  124 

PECULIAR,  ROYAL. 

•  iS^e  Appkal,  4. 

PENCIL. 

Alterations  in  a  will  made  in  pencil, 
see  Altbrations. 

N 

PENDING  SUIT  (ADMINI- 
STR4lT10N> 

See  Abministbation,  I< 

PERSONAL  ANSWERS. 

See  Answers. — Process    (Sir- 

VICE  OF). 

PLEADING. 

iSes  AouLTARYy  1,  2. — ^AbtigLes, 
1,  2. — ^Evidence,  12,  13, 14. 

1.  in  a  testamentaiy  suit^  a  variety  of 
slight  circntnstances  are  pleadable, 
¥rhere  the  case  set  up  by  the  other 
party  is  charged,  by  the  party 
pleading,  as  a  case  of  fraud.  Ge- 
neral ruie3  as  to  pleading  in  such 
cases.  Locke  v.  Deuner.    353.  362 

£•  It  is  desirable  to  compress  allega- 
tions into  the  narrowest  possible 
compass  within  M'hich  all  relevant 
facts  can  be  fairly  and  adequately 
Slated — especially  in  cases  which 
necessarily  spread  into  a  great 
quantity  of  matter*  Rules  where- 
by a  too  diffuse  mode  of  pleading, 
generally,  may  be  avoided,      lb. 

368. 864 


PROClSte  (SERViOE  OF).  ^ 

PLEl^E  ADMimSTRJFIT. 

See  Inventory.  * 

Oj[4>osite  probabilities  as  to  a  fl^ne 
administravU  stated  and  examined. 
RUckk  V.  Rees.      Page  U7,  US 

POOLK 
A  Royal  Peculiar,    l^p  A^wBAhg  4. 


PRIEST. 

Alleged  nullity  of  a  marriage  Hi  ftc- 
iand,  by  reason  of  its  ceiebrktlon 
by  a  Popish  priest,  held  not  to  be 
sustained.     Isieadman  v.  PovelL 

58 

PRACTICE. 

$€»  AnuLTEBY,  2. — ^Answers,  1, 
2. — Citation,  1,  2.  —  Costs. 
Process  (Service  of). 

Old  rulei  of  practice  which  are  con- 
sonant to  reason  anjd  analogy,  and 
have  undergone  no  authoritative  al- 
teratioui  ought  to  coveru  the  pracr 
tice  of  courts  at  uie  present  day. 
Durani  v.  Durant.  118.123 

PRESUMED  ABANDONMENT 
OF  WILL. 

See  Attestation  Clause,  1/2, 

iNSTRVCTIONa,     2.  •—  UNEXE- 
CUTED WlLL. 

I 

PROCESS  (ERRONEOUS). 

See  Costs,  3. — Significavit. 

PROCESS  (SERVICE  OF). 

Whatever  is  to  be  done,  petwnal}jf, 
by  the  party  principal  in  a  cause, 
requires,  in  strictness,  a  personal 
service  of  the  notice,  or  decree  foit 
doing  it,  upon  the  party  pri^mpal. 
Hence  the  serme  of  a  '^  decree 
.for   answers,"  upon    the  prooior 


RATE  (CHURCH). 

(tbmigh  m  tofficieDt  asrvicc  of  .H  for 
some  purposesi  p.  1 2 1 .)  will  not  jus- 
tify the  Court  in  putting  the  pnud" 
pal  in  contempt,  if  those  answen 
are  not  brought  in.  Durani  v. 
Durani.  Poge  114 

PROHIBITION. 

AppKcation  for  a  prohibition  to  re- 
strain the  Consistory  Court  of  Lon- 
don fiom  proe€€K&ig  in  a  suit,  re- 
jected    by    the    Yice-Cbancellor^ 
Chichester  ▼.  Donegal*  Id^  »• 

;  PROOF. 

Set  EviDBNCE. — MabriagBi  d. 

The  burthen  of  proof  oidinarily  rests 
with  parties  setting  up  the  affinti»- 
tive  or  any  question.  Safh  x.  At' 
kirubn.  16S 


PROOFS; 

1.  U  criminal  proceedings,  the  Cotut 

will  examine  the  proofs  with  the 

strictest  possible  attention,  in  order 

to  give  the  defendant  the  benefit  of 

any  defect  or  failure  of  CTidence ; 

especially  where  he  is  undefended 

'  by  counsel.      Sounder  *  ▼.  Davies. 

£92 

fL  The  Court  always  expects  the 
proofs  to  be  precise  in  ex  jkrte 
matrimonial  suits.  Bridg^ter  v. 
Crutchley.  '  474 

PROTESTANTS. 

Alleged  marriage  of,  in  Ireland,  by  a 
JPopisb  priest,  see  Mauiaob,  1. 

RATE  (CHURCH.) 

libel  pleading  a  church  rate,  includ- 
*    kig  *''  Mtock  in  tfodei^  adnitfted  to 
proof  by  the  High  Coust  of  Dele- 
gates.   ,  Sue  MiUer  v*  Btoomfield, 
period. 


REVIEW;  tn^ 

RECOGNITIONS. 

Effsct  of  recognitions  of  testamen- 
tary papers,  what,  207.  Supposed, 
slatedy  and  exammed.    Pn^et  S07« 

RELEASE  OF  COSTS. 

See  Costs,  9, 

REPAIRS  <CHURCH)i 
5e€  Rate. 

RE-PUBUCATION  OF  WILL. 

.Sat  CoAijCiL|l.. 

The  re-publicatidn  of  a  ^ill  is  tanta- 
mount to  the  making  of  that  will 
de  wyoo.  Consequently,  iapon  the 
universal  'principie, '  that  of  iny 
number,  of  wHIs,  the  latTatid  htesi 
is  that  in  force,  it  revokes  anv  >lrill 
of  a  date  prior  to  that  of  m  re- 
publication.   JR^gefi  T«  Pftlis.  38 

RESCINDING  THE  CONCLU- 
SION OF  A  CAUSE. 

Qsuere,  whedier  the  Coart  has  power 
to  rescind  the  conclusion  of  a  cause 
after  sentence,  agun«t  the  sense  and 
conpent  of  the  .  party  for  whom 
that  sentence  was  given.  Thomas 
w.Maud.  481 

RESIDENCE. 
See  CiTATiOK,  <. 

RESTITUTION  OF  CONJU- 
GAL RIGHTS. 

See  Aj>Tii<TERT,  8. 

REVIEW,  COMMISSION  OF. 

1.  Commission  of  -  review    in   Sir 
George  Savik't  caw— gtowDda  thM 


<70 


SANrrr; 


infiueiiced  the  diwcretioii'  of   the 

Crown  in  granting.     Page  413>  m 

2.  In  the  case  oi Matthews  v.  Warner. 

]59,  leo^n. 

REVOCATION  OF  WILL. 

See  Codicil. 

QuesUons  of  revocation  are  all|  to 
some  extent,  questions  of  intention. 
Hettce  testamentary  instruments 
(regularly  executed  ones,  in  parti- 
cular) are  hardly  to  be  deemed  re- 
^Toked  by  mere  inference^  and  im- 

*  plication,  under  any  circumstances ; 
but  certainly  not^    under   circum- 

.  fftances  tending  to  shew  th«t '  the 
testator's  intention  vib$  not  to  re- 
voke them*  Upon  this .  priociple, 
where  A.^  by  a  sixth  ci^icil  to  Jiis 

.  wil^  ^'  confirmed  and  rerpublisb^" 
hit  said  will,  find  *^  the  several  co- 

.  didls  thereto^  [specifying  ^n^^by 
th^ir  duteSy  fuid  omitting  any  men- 
tion of,  or  reference  or  allusion  to, 

^'  either  of  the  other  three],  this  held» 
under  the  circumstances,  not  to 
amount  to  any  revocation  of  either 

'  of  the  other  three.  Smith  y.  Cun^ 
ningham.  448 

ROGATW  TBSTIVM. 

•  » 

1  See  NUNCUPATIVR  Wllit.  ' 

**  Listen,  all  of  you,  what  I,  Eliza- 
beth Jones,  do  say,^  See.      CttuBre, 
whether  a  sufficient  '^  rogatio  tes- 
tium,"  within  the  statute  of  Frauds. 
.  Le  idofin  V.  BonsalL  394 

ROYAL  WILLS. 

See  Jurisdiction. — King's 
Proctok. 

SANITY. 

flte  Capacity. — Insakitt,  1,  S, 


suspension: 
:   service  of  brocbss. 

See  Process. 

SIGNIPICJFIT. 

A  significavit  not  stating  the  native  of 
the  cause,  &c.  so  as  to  fix  this  within 
the  jurisdiction  of-  the  Ecclesiastical 
Court,  &c.  radically  defective.  Jlu^^ 
ten  V.  Dugger.  Poge  307 

STATUTES. 

11  Hen.  7.  c,  12.  p.  125.— 21  Hen.  8. 
c.  5.  p.  265.-23  Hen.  8.  c.  9. 
p.  17;  c.  15,  p.  287.-24  Hen.  8. 
c.  12.  p.  108.  264.-5  8c  6  Ed.  6, 
c.  4.  p.  96.— 13  Elii.  c.  12.  p.  320. 
43Eliz.  c.  2.  p.  511.— 13  &  14 
Car.  2.  c.  4.  p.  103*— 22  8c  23 
Car.  2.  t.  10.  p.  265.-^9  Car;  2. 
C.  3.  p.  389.— 6  &  7  Wm.  S.  c.  6. 
p.  73.-7  &  8  Wm.  3.  c.  35.  p.  73. 
10  Anne^  cr  19.  p.73. — 12  Geo.  1. 
If.  c.S.  p^73. — 2  Geo.  2.  c*28. 
p.  125.— 9  Geo.  2.  c.  36.  p.  38.— 
19  Geo.  2.  c.  13.  Ir.  p.  59. — 
26  Geo.  2.  c.  33.  pp.  9.  l6.  28. 

.    9S.  94.  289-    312.  473.  479— 

39  &.  40  Geo.  3.  c.  88.  p.  272 

5^  Geo.  3.  c.  127.  pp.  108-  114. 
308.-58  Geo.  3.  c'  oQ.  p.  471— 
3  Geo.  4.  c.  75.  j>p.  28.  94.  31ii. 
479. 

STOCK,  LIABILITY  OF, 

To  payment  of  church  rate,  s«e  Rate. 
To  payment  of  .'poor  rate.     51 1,  5 12 

SUDDEN  DEATH. 
See  Imperfect  Papers,  2. 

< 

SUSPENSION. 

1.  SiiaptMion  of  a  person  in  holy 
orders  fm  habitual  drunkenness,  pro- 
ianeaesa,  &,c.  Sounder  v.  Davies, 
291.    Dicks  V.  Huddesfo^d.     ^98 


WIFE. 

2.  A  sentence  of  suspennon,  prece- 
dent of.  Page  299 

TOMB. 
See  Monument.' 

VERDICT. 

Verdict  against  the  adulterer  pleaded 
in  a  suit  for  a  divorce,  by  reason  of 
the  wife's  adultery— and  effect  of. 
Bat  V.  Be$t.  438 

VESTRY  (NOTICE  OF.) 
See  Faculty. 


UNEXECUTED  WILL. 

An  unexecuted  will  may  be  pronounc- 
ed for,  though  the  testator  delayed 
to  ^etecute  it  for  two  months  after 
it  had  been  fwr  copied  for  execu- 
tion— under  circumstances  deemed 
sufficient  to  rebut  die  ordinary  pre- 
sumption of  abandonment  created 
by  sucb  delay.  Jfarhurton  v.  Bur- 
rows*  ^^^ 

WIDOW. 

Usually  preferred  to  next  of  khi  in 
grant  of  administration,  and,  not- 
withstanding her  having  married 
again.    Webb  v.  Needham.        404 

WIFE. 

See  Adultert,  1.  3.— Cruelty, 
1, 2.— Feme  Covert. 


WITNESS. 


571 


WILL. 

I.  if  a  win  is  before  th^Court,  the 
validity  of  which  is  admitted^  the 
Court  will  pronounce  for  it  in  pre- 
ference to  an  alleged  subsequent 
will,  of  die  genuineness  of  which  it 
entertams  any  serious  doubts. 

For  the  prindples  upon  which 
Courts  of  probate  oroceed,  where 
Ake  inquiry  is,  whetner  an  asserted 
will  was  or  was  not  the  act  of  die 
alleged  testator,  see  Sagph  v.  Athinr 
son.  Page  162,  et  seq.  per  tot. 

2«  The  Court  may  pronounce  m  favor 
of  an  admitted  former  will,  without 
deciding,  affirmatively,  that  an  al- 
leged latter  one  {though  denied  to 
betke  testutor's  aa,at  all)  is^t^t^ 
geiy.    Ibid.  l8S 

WILL,  DEStWJCnON  OR 

S«  I)l54'xBir<lit0N.    ' 

WILL  (NUNCUPAtlVp.) 
See  NuNctiPATiTB  Witt. 

> 

WILL  (ROYAL.) 

See  Jurisdiction. — Kino's 
Proctor. 

WILL  (UNEXECUTED.) 
See  Unexecuted  Will* 

WITNESS. 

See  Evidence* 


end   Off   THE   FIRST   VOLUME. 


S.  BnooKB,  Printer, 
35,  PaternostfH-  Row,  LoadoM, 
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ERRATA. 
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39,  line  SO,  for  "  Xl«<  of  July,"  read  <'  1#<  of  Jaly." 

40,  line   6,  Ibr  **  fonned,''  read  <<  found." 
49,  line   8,  for  <'  always,"  rend  ^  already/' 
61,  line  18,  for'*  and  may  be  eonvenieat."  read  **  and  U  vmy  beconreoient.*^ 

1 15,  line   1,  for  **  This  in  an  appeal,"  read  **  This  is  an  appetl/' 
LS6,  line  fa,  for  *'  plaees  wUcb,"  read  <<  placet  in  which/' 


198,  last  line,  for  **  no  mar€  nnimportavt,^  read  "  no  mmw  qpJapoijhMit. 

SSS,  Utte  15,  fi»r  <<  impunging/  read  **  inpogniiig.'' 

f59,  Ihie  f4,  (in  the  notes)  fbr  «  parties  kaoSfg  lost,''  read  <'  parties  hm  lost' 

tsr,  line  14»  for  '<  affidavit,'*  read  «<  affidavits/' 

S60,  line  10,  deie  the  words  <<  and  hear." 

S8f ,  line  SS,  for  **  repelling,"  read  *'  ngecting/' 

S84^  line  tl|  for  <<  revoWaSle/'  read  "  jesolvable/' 


'/ 
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